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Thorne v. Birch. 


000 

Smith v. Gould. 

*47 

Thornton v. Aujlen. 


188 

Smith v. Jahnfon. 

624 . 

Thornton v. Pickering. 


394 

Smith v. Plafs. 

508 

Thorpe v. Thorpe 

2 35 > 

662 

Smith v. Theobald. 

192 

Tiley v. Cowling. 


744 

Smith v. Thwaite. 

9 * 

Tilley v. Collier. 


569 

Smith v. Veale. 

735 

Tilncy v. Norris. 


553 

Smith v. Wallett. 

587 

Tipping v. Cozens 


33 

Smith v. Wcftall. 

216 

Tite v. cpife. W'orcefter. 


94 

Smithies v. Harrifon. 

727 

Titus v. Perkins. 


70 

Snow v. Firebrace. 

611 

Todd v. Stokes. 


444 

Soper v. Dible. 

*75 

Touikin v. Croker. 


56s. 

South Moulton inhab. cafe. 

426 

Tcvey v. Pitcher. 


368 

Spark v. Spicer. 

73 8 

Trcgany v. Fletcher. 


*54 

Sparkes v. Crofts. 

265 

Trench v. Trewin. 


124. 

Sparling v. Smith. 

741 

Tr ever ton v. Hickes. 


2 55 

Spencely v. Sutton. 

704 

Trevivan v. Tooker. 


495 

Spittlefields-y. St. Andrew Holborn. 567 1 

Trufcott v. Carpenter and Man. 

220 

Stanfill v. Hickes. 

2S0 

Turberville v. Stampe. 


2C4 

Staples v Heyden. 

707 

Tukely.r. Hawkins. 


76 

Starke v. Gheefeman. 

538 

Turner's cafe. 


*+3 

Starkey's cafe. 

556 

Twijlcton v. Travers. 


671 

Stedman v. Bates. 

64 




Stedman v. Lye. 

504 

V. 



Stevens v. Matthews. 

116 




Stocker v. Berny. 

74 i 

Vandenfferne v. Ebden. 


384 

Stony v. Calvert. 

231 

Vafper v. Eddowes. 


719 

Stowell's cafe. 

225 

Villars v. Parry and Moor. 

1 32 , 

. 547 

Strange v. Reynolds. 

119 

Vincent v. Belton. 


716 

Stream v. Seyer. 

1 1 1 




Strode v. Birch. 

2G6 

W. 



Studholme v. Mandell. 

2 79 . 




Suflex earl v. Temple. 

310 

Wade v. Baker and Cole. 


* 3 ° 

Sutton v. Moodey. 

250 

Wainford v. Barker. 


232 

Swalley v. Babington. 

176 

Walgrave v. Tailor. 


7°5 



Waiker v. Brook. 


133 

T. 


Walker v. Freby and Holmes. 


So 



Walter v. Rumbal. 


53 

Taficll and Lee v. Lewis. 

743 

Walter v. Stokoe. 

7 h 

* 5 * 

Taylor v. G abet us . 

121 

Waltham v. Sparkes. 


4* 

Taylor v. Jones. 

3* 2 > 74<> 

V/ard v. Bendall. 


342 

Teuxera Dimater v. Hooper 

IOI 

Ward v. Everct. 


422 

Theobalds v. Long. 

347 

Ward v. Griffith. 


83 

Thomas v. Freake. 

338 

Warner v. Green. 


701 



c 


Watc 
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Wate v. Briggs. •• Page 35 

Waterman v. Soper. 737 

Waters v. tlafTop. 357 

Watkins v. Perkins. 224 

Watfon v. Huddlefton. 7°3 

Webb v. Hart. 397 

Weekly v. Wildman. 4 05 

Weeks v. Peach. 679 

Welles v. Needham. 180 

Wells v. Williams. 282 

Weft v. Weft. 674 

Wentworth v. earl Stafford. 68 

White v. Eldridge et ux. 443 

Whitgrave v. Chancy. 452 

Wickett and Foot v. Cremer. 439 
Wiggon v. Branthwait. 473 

Wilkin v. Mitchell. 348 

Wilbraham v. Doyley. 591, 605 

Williams v. Grey, 40 

Williams v. Lacy. 227, 475 

Winkinfon v. Kitchen. 89 

Wilmore v. Clerk and Howard. 156 
Wilmott v. Tiler. 671 

Wilfon v. Bird. 22 

Wilfon v. Law. 20 


Windle v. Chefmsford hundr. , 

Page 

Wingfield v. JefFerys. 

727 

284 

Winter v. Loveden. 

267 

Wood -j. Drury. 

734 

Wright v. liar dc a file. 

333 

Wright v. Wilfon. 

739 

Wrightfon v. Reyner. 

309 

Wylondi Sir Robert's cafe. 

225 

Y. 

Yabfley v. Doble. 

190 

Yard v. Eland. 

368 

Y ates v. Fettiplace. 

508 

Taxley's cafe. 

100 

Yaxley v. Rainer. 

44 

Tclverton v. Sa/ijbury. 

61 

Young’s cafe. 

. 7 2 5 

j Young v. Rudd. 

60 

York corp. v. Toune. 

502 

Z. 

Zouch v. Thompfon. 

177 


THE 



THE 


Principal Officers of the Law, 

Pafch. 6 Will. Mar . 1694. 


O'//? John Somers knight , lord keeper of the great fcal of Eng- 
O land, fo created about Eafter term , 1693, being then attorney 

general. 

Sir John Trevor knight, majler of the rolls, created fo •when Sir 
John Somers was made lord keeper. 

Sir John Holt knight, chief juftice. 

Sir William Gregory knight. 

Sir Giles Eyre knight. 

Sir Samuel Eyre knight, made a ... , h ^ , Bench 

juftice of the King's Bench this va- f J J Ue J * g 5 

cation in Sir William Dolben’r room, 
who died lafi term. 


Sir George Treby knight, chief juftice. 

Sir Edward Neville knight, 1 

Sir John Powell knight, > juftices of the Common Pleas. 

Sir Thomas Rokeby knight, j 


Charles Montague efquire , chancellor of the Exchequer. 

Sir Robert Atkins knight of the Bath, chief baron. 

Sir Nicholas Lechmere knight, 1 

Sir John Turton knight, > barons of the Exchequer. 

Sir John Powell knight, J 

Sir Edward Ward knight, attorney general. 

t 

Sir Thomas Trevor knight, folicitor general. 



The principal Officers of the Law, 


Sir Ambrofe Plilips knight. 
Sir William Wogan knight % 
Sir Nathaniel Bond knight , 
Sir John Trenchard knight. 
Sir George Hutchins knight , 
Sir Henry Gould knight. 


► King's ferjeanls, > 


Sir William Williams knight and" 
hart. 

Sir William Whitlock knight. 

Sir Nathaniel Powell knight and 

i r • ► King’s ttnmfdl. 

John Conyers efquire, a J 

» Cowper efquire , 

William Aglionby efquire, 

Edward Clerk efquire, 

William Farrar efquire, ’ 


Term. 



Term. Pafch. 

6 Will & Mar. B. R. 


Sir John Holt Ktl Chief Juftice. 


Sir William Gregory Kt . 1 
Sir Giles Eyre Kt. 

Sir Samuel Eyre Kt. 



Rex & Regina verf. Tucker. 

Intr. 11:1. 4. 5 TVill. & Mar. Rot. 22 . B. R. 


R EGINALD LUCKER brought a writ of error to re- 
verie his attainder of high treafon, before the Juftices of 
gaol -delivery in Somerfetjhire , in 2 Jac. 2. for having been 
in the rebellion of the duke of Monmouth. The counfel 
for ‘Lacker afiigned feveral errors in the record, but all were over- 
ruled except two; one. That the words contra ligeantiae fuae debi- 
tim were omitted in the Indictment ; the other. That the words 
Jeer eta membra ampntentur were omitted in the Judgment. This 
cafe was often argued by counfel, as well for the King as for Tucker 
and this term the Judges gave their opinions feriatim, that the at- 
tainder ought to bereverfed. And the reafon of their refolution 
(wherein they are all agreed) was, for that allegiance is the mutual 
bond between the King and his fubjcCts, by which the fubjeCts owe 
duty to the King, and the King protection to his fubjeCts; and 
treafon is the breach and violation of that duty of allegiance which 
the fubjcCt owes to the King. If there is no allegiance, there can 
be no treafon. Where the King does not owe protection to the 
• criminal, nor the criminal allegiance to the King, the criminal 
* carinot be a traitor. For this reafon an alien enemy cannot be in- 
dicted of treafon, but fhall be tried and executed by martial law. 
1 5 Hen. 7. Perkin Warbeck'% cafe. 7 Rep. 6. b. Calvin ’ s cafe. 
But an alien friend, who abides in the kingdom, owes allegiance to 

B the 


S.C. Care, 
in FarL 1 86- 

3 Lev. 396. 

4 Mod. 162. 
Salk. 630, 
633. 

Skin,333,&c? 
Garth. 317. 
Eoller 186. 

12 Mod. 95. 
3 Jnft. 1 1. 
Hob. 271. 
Co. Lit. 1 29. 
Dyer 155. 

Error/*.#. /?. 
to reverfe an 
attainder in 
high treafon 
before j'uf- 
tices of gaol- 
delivery. 
Allegiance 
what? 

Whois in- 
dictable of 
treafon. 

H. P. C. i©. 


a Term. Pafch. 6 Will. & Mar. 

ik ! i 1 

the King, and therefore he may commit treafon 5 and if he does, 
his indictment (hall be contra ligeantiae fuae debit um. The cafe of 
i Step bom Ferrara de Gama and Emanuel Lewis finoco,- 7 Rep. 6, a. 
Calvin’s cafe. • A fortiori in the cafe of a man naturally bolrn a 
fubjeCl to the King, the indictment for treafon ought to conclude 
fo. As to what was faid by Levinz and Gould ferjeantsf that the 
omiflion of thefe words was fupplieef by the words ligeantiam fuam 
minime ponder am, and by -the other words which follow after, contra 
dominum regem 'verum ndturctiem et fupremum dominum fuum, which 
words (ViS they faid) ncceflarily imply, that fucker was a liege fub-. 

' . jeft to the King, and confcquently that this treafon was committed 

P0J 1 : ' by him contra ligeantiae fuae debitum-: the court gave this anfwerj 
by^mpilca- l ^ at indictments cannot be made good by implication. St* PI* Cor. 
tion ill. * 96. a. As to the omiflion of the -words fecreta membra amputentur 
See** Hawk * n ^judgment, Jultice Samuel Byre gave his opinion, that the 
V.C?*i™to attainder ought not to be reverfed for this reafon, becaufe there is a 
356. what multitude of books which warrant that omiflion. ’But Juflice 
ceiftry in In- Giles Eyre feemed to think, that thefe words ought to be inferted 
ilidmcnts. in the books, becaufe the conftant practice now warrants it ; but 
by reafon of the multitude of precedents in the books, doubted as 
to the point. Holt Chief Juftice would net give any opinion upon 
• this point. But for the other reafons the attainder was reverlcd. 
And upon error brought in Parliament this judgment of reverfal 
viB.R. was affirmed Jan. 22, 1694-5. 

Comb. 369, Note# Holt Ch. J. declared, 9 bf/'< h. ■ 7 Will, in argument on 
4 Mod. 3 39 j. the ca f e of. the King and Walcot, that in this cafe of the King 
Show. Par. and Queen and fucker, no notice was taken of the omiflion of 
SSk'Sw worc * s fecreta membra, amputentur, neither ift the King’s Bench 
* norjn Parliament j but that the judgment was reverfed only for 
the omiflion .of the words contra ligeantiae fuae debitum in the 
King*’ s flench, and for the lame reafon the Judgin', ntufas affirmed 
in Parliament. 


Oliver verf. Tjiomas. 

Intr. Pafch . 5 TVill. & Mar. C. B. Rot. 653. 

S.C. 3 Lev. sfSSXJMPSIf for fees due to the plaintiff as an attorney, 
» 367. The defendant pleaded the ftatute of limitations. On a 

demurrer by plaintiff, adjudged a good plea. 


* 

iGoodright 



3 
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Goodright verf. Cornifh. 

Iiitr ./Trin. 5 Will. gf Mar. B. R. Rot. 20. 

E JECTMENT. Special verdifl: that John KnoHs feifed of the 
lands in which, &c. had iflue John and Richard his fons, and 
devifed the lands to John for fifty years, if he fo long lived, remain- 
der to the heirs male of the body of John, and for default of fuch 
iflue, remainder to Richard in tail n.ale, remainder to the right 
heirs of the devifor: the devifor died. John the fon fuffered a 
common recovery to the ufe of himfelf for life, and after to the 
defendant in fee : the plaintiff claimed under Richard , viz. leffee 
of the eldeft fon of Richard. And it was adjudged, r. That this 
limitation to the heirs male of John, was not an executory devife, 
but a plain contingent remainder. 2. 1 hat it was ill, becaufe 
there was 1 o freehold to fupport it, and therefore that the remain- 
der over to Richard well took effedt. And Judgment was given 
for the plaintiff. 2 Leon. 70. Challoner verf. Bowyer. 


S C. ).MnJ. 
2 5 4 1 K • 

b C 

Skin 40* S. 
C. 3 Dim. 
Ab 237. 
pi 4. 

Contingent 

lemaitidtr. 

2 \\ ms. 57. 
See Cafes in 
B. R. temp. 
Ld. Hard- 
witke 25 s. 


Or by verf. ."Halts. 

Intr. Irin. 4 Will. & Mar. G. B. Rot. 763. 

•6 

T T was adjudged in this jafe, Mich. 5 Will. & Mar. that if thes.C 4 Mod. 
__ _ Jufticcs at the quarter feffions make an Order, by virtue of 2 tV. 353- Clted * 
& M. c. 15. for the difeharge of poor prifoners, which order is 
not v arranted by the ftatute, (as if the prifoner was in execution 
for more than 100/) and the fheriff difeharge the priforier ac- 
roidingly, he fhall not be liable to an efcape. Ex relatione 
m'ti Place. 

Qu. Becaufe in that cafe the Juftices bad no jurifdiSlion,' and 
the foe> tff is bound to take notice at bis peril for •what Jum 
his prijoncr was charged in execution ? 


Richards verf. Newton. 

Intr. Pafch , 6 Will. & Mar . B. R. Rot. 97. 


S. C. 4 Mod. 
296. Comb. 
298. $. C. 
Salk. 296. 
Skin.. 565. 


facias upon ; 
he judgment* 




4 T*rm. Pafch. 6 Will. & Mar. 


* •• ' ( 

be^hath adminiftred. And it was adjudged not to be a good plea. 
Mfch* 6 W*Ur& Mar . . Abe relatione rnirt Place. 

* ' 

fe**# %. How it would ha^e' been Upon a general. demurrer; Or 3f 

! ^f iffue bad been icdnod^hcreon.? «'*’h 


.irgVfiml de» 
atuutxt' 


Hanlon verf. Hellwell. 

, t * y 

0 

Intr. JHar# 4 Mar. C. B. Rot. 1470. 

% 

I N trefpafs the writ was, tare bona et catalla Jua cepit j and 
the count was of a cow. Not guilty pleaded, and a verdift for 
the plaintiff. Judgment was arrefted, Mich. $ Will. & Mar. See 
Hob.'yp. F.N.B. 68. 20 Hen. 6. 42. 7 Ed. 4. 31. Keilw. 

35. j2ji. £. JS* relatione mri Place. 


(Officer can- 
not detain for 
tffce*. 


Mafon verf^ Gutterlon. 

Intr. fi/ 7 . 5 mil. & Mar. C. B. Rot. 1700. 

I N trefpafs and falfe imprilonment the defendant juftified under 
an arreft by virtue of a warrant, &c. and that he detained the 
plaintiff until he paid him 1 s. and 4 d. for fees. And Judgment 
this t$rm was given for the plaintiff, becaufe the defendant could 
not detain for his-Aecs. £x relatione jriri Place. 


Ball verf. Rowe. C. B. 


debt for rent. The defendant pleaded an eviction by elegit, 
thendofa X t*Jk i 5 j*fy- And adjudged, Mich. 5 Will & Mar. that the 
Trinity term, eiegtt was void, fur the court will take notice that it was tefied 
«s> 7 » out of Term. £x reUf/ione m'ri Place. 


Nalh verf. Hcnimings. 

Pafch. 6 mU.,& Man 

TNDEBIleiTUS ajfutnpfit for fo much money pro mtto 4 oB» 
■f , vini.fyracei, 4 nglke perry. Cron <a demurrer, adjudgedlfiw 
die plaintiff, pe relatione nfp PkcL - * * 

:• Tffittt. 


' 5 

r i p » 

Term. Trin. 

6 Will. & Mar. B. R. i <594. 

Sir John Holt Chief Juft ice, 

. Sir William Gregory 
Sir Giles Eyre ” Juflices. 

Sir Samuel Eyre * J 

Philips verf. Bury. 

Intr. Hil. 2 Will. & Mar. Rot. 148. 

f plaintiff brings an ejedtment agaioft the defendant for $.c. Cafes in 

jg the redtory houfe of Exeter college in Oxford, and declares Pari. 35. 

I! upon ademife to him by ' chn Painter , &c. Upon the loG ‘ 
general iffue pleaded the jury find a fpecial Vcrdidt. , Saikt 403. 
They find, that Exeter college in Oxford (to the redtors and fcho- C»nhewi8o. 
lars of which the redtory houfe in which, ( 3 c. appertains,) was f 0 e n c ,2 0 ^66. 
founded by Walter Stapleton bifhop of Exeter, for a redtor and a and Cafes in 
certain number of fellows : That the redlor and fellows are a bo- 
dy politic, &c. incorporated by letters patent of queen Elizabeth w °ck e , , r , *. 
by the name of Re 5 hr and follow of Exeter college in Oxford, ( 3 c. 1 .Burro, aoo. 
They find divers ftatutes of the college. ». They find one which *<jg 
appoints the bifhop of Exeter and his fucceflors to be vifitors; but The cafe of 
that he ought not to vifit ey officio, but once in five years, (unlefs Bx«er col- 
he be requefted by the redtor and four of the feven fenior fellows) fofd,* n x * 
and that this vifitation ought not to continue longer than three 
days : They find alfb another ftatute, which eftablcs the vifitor to 
deprive the redtor, if he obtain the concurrent affent of the feven 
fenior fellows, in cafe the redtor mifbehave himfelf. They find 
another ftatute which enables the redtor to deprive any of the fel- 
lows, for incontinency, &c. The jury find further, that the 
defendant Dr. Bury was redtor of this Exeter allege A D. 1689. 
x Will. & Mar. That he upon the 16th of OSlober in that year, 

C deprived 




, ".ngu 1 ",i " 1 1 1 " * "" 
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deprived Mr, John Calmer, one of the fellows, for ineoptihency : 
That John Corner entered his appeal with the bifhoj/ of Qxeter 
vifitor of the college, who after having heard his appeal^ font hi-, 
chancellor in March ) 6 gc with him to the college, to reftorc 
him : That the redtor and the feven fenior-fellows denied to give 
him admittance: They find, othat the bifhop of Exeter iflued his 
citation, for appointing a vifitat'ion the 1 6tn of June following, 
which citation was ferved upon the defendant, then redtor, by 
Webber: That the bifhop upon the 16th came to the college, 
where he found the gates of the college fhut againft him, fo that 
he could not obtain admiilion : That the bifhop then and there ad- 
miniftered an oath to Webber, concerning the fervice of the cita- 
tion. They find, that upon the 20th of ',u'y in the fame year, 
the bifhop iflued another citation, for appointing a vilitation to be 
held the 24th following: They find, that upon the 24th the bi- 
(hop held a vifitation: That upon the 25th he lulpenocd five of 
the feven fenior fellows for contumacy: That upon the 26th, with 
the confent of the then feven fenior fellows, he deprived the de- 
fendant, then redtor, for contumacy: The jury find that Mr.' John 
Fainter was made, &c. redtor, and entered in the premifles, and 

demifed to the plaintiff for Years, who entered: That 

the defendant entered upon him, and that the plaintiff brought 
this ejedtment. Et Ji fuper totam materiam, &c. 


After feveral arguments at the bar in this cafe, the court of 
King’s Bench was divided in opinion, viz. the three puifne judge-, 
Gregory, and Giles Eyre, and Samuel Eyre juftices, were of opi- 
nion, that judgment ought to he given for the defendant. Holt 
Chief Juftice contra held, that it ought to be given for the plaintiff 

The three' judges who argued for the defendant, made two 
points in this cafe. 1. If the King’s Bench had any jurifdidtion 
to examine into the proceedings of the vifitor of the college, and 
to give relief to the party opprefled by them. 2. Admitting that 
the King’s Bench had a jurifdidtion to examine the proceedings of 
the vifitor; if his proceedings in this cafe were.warrantable by the 
ftatutes of the college, or any law. 

« 

x. £.comfta i. As to the firft point, they refolved, that to the King’s Bench 
belong 8 authority,* not only to corredt errors in judicial proceed- 
cial. ings, but other errors and mifdemeanors extrajudicial, tending to 
the opprefiion of the fubjedt, for which they relied on 1 1 Co. 98. 
Bagge's cafe. 

SJwuioa? y Zm The y held t ^ at a cdlege was a temporal or lay corporation, 
of tire fame .nature with an hoipital. And they took the differ 
rente in. Bagge’s cafe 99. b, that if a lay-man be patro/i of an 
1 hoipital. 
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fiofpif^ he may vifit it, and depofe or deprive, upon good*caufe, Ifal *yp atr0 » 
the piaft^y; hut iffte deprive him without juft caufe, and by co-, oJdiprivcthi 
lour thereof* the tnafter be oufted, he (hall have an affife, becaufe maflerwror.g- 
the common la v will not permit any perfon grieved to be without 
remedy. And though the founder had an ablolute power over hU ofth/or- 
foundation, yet he could not exclude the jurifdidion of the com- dwary. 
mon law ; no more than if a man fhould devife lands between A. a man can-' 
and B. and his intent was, that if any difference (hould arife be- not exclude 
tween them about the lands, it fhould be determined by J. N. |j^ commo “ 
without procefs; this appointment would be vain, and the party 
grieved might have his remedy by the law. Befides that the law 
will not allow any cuftom, which in any manner may tend to the 
fupport of arbitrary power, Lift. febi. ;j2. Co Litt. 141. and! 
for this rcafon will not permit the viiitor to be without controul. 

And for thefe rations they were of opinion, that they had here ju- 
rifdidion (the whole matter being found fpecially) to examine and 
correct the erroneous proceedings (if they were fuch) of the viii- 
tor. But they agreed, that if the ordinary deprive a malter, who 
is ecclcfiaflical, without juft caufe, he (hall not have an aflife, be- 
caufe he hath .other remedy by appeal. 8 Ajf. 29. 31. J3 Rep. 

70. Dy. 209. Cov. Key's cafe. Dyer 273. 

As to the fecond point, if the proceedings of the vifitor were 
warranted in this cafe by the ftatutes of the college, or any law. 

1. Firft they refblved, that the common law takes no notice of Thec«mmoi 
vifitors ; but that they were introduced by the canon law, which JakcnoVicTo 
law obliges not the fubjeds of this realm, unlefs it be incorporated v-utorj. 
•into the common law by ait of parliament, or received time out of vifitadon 
mind, &c. and then it is become part of the common law. But 

the canon law concerning vifitors hath not been incorporated into 
the common law by any of tbefe means, and confequently is not c;u>. p.j. 
binding to the lubjed. But the means, by which the proceedings Cal ' 1 2 * * * * 7 ^, ^ 
of the vifitor ought to be tried and examined, are the ftatutes of the 
college; and therefore it is now to be feen, if he hath purfued the SeeWiifon 
authority that they have given him : for they were of opinion that ar s ut ”‘ 
he had but a bare authority, and confequently any ad greater or Authority 
left than was warranted by this authority, was void. ought to be 

purlued. 

2. They refolved, that the vifitor had not here purfued the fta- 
tutes of the college, for two reafons. 1 . Becaufe they held, that What a vifi. 
the adminiftring of the oath to Webber was a vifitorial ad the 16th totonal “ a 1 

of June, and for this rcafon, accounting that day pne of the three 

days of vifitation, ho had not any authority to vifit upon the 26th 

of July, upon which day he deprived the defendant, becaufe the 

ftatutes prOyide exprefly, that he (hall not hold a vifitation but 

once 
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once jfi*five years, unlefs he be requefted by the reftor an^*fdur of 
the feven fenior fellows, (which was not as the jury haty found in 
this cafe) and that the vifitation fhall not continue more than three 
days i but the 26th of July (fuppofing the 1 6th of June fo be one 
of the days of vifitation) was the fourth, and confequcntly all adts 
done upon it void. 2. The ftatutes appoint that the vifitor ought 
to have the concurrence of the feven fenior fellows to the depriva- 
MndadcontU ^ on °f the redtor ; but they were of opinion, that the fufpended 
iw fellow*, fellows continued fellows, notwithftanding the fufpenfion, and for 
that reafon, the vifitor in this cafe had not the concurrence of the 
feven fenior fellows, and therefore the deprivation of the re&or was 
void. And for thefe reafons, judgment by them ought to be given 
for the defendant. 

Twoforti of Jl 0 lt Chief Juftice contra for the plaintiff argued, that there are 
corporations. two p orts 0 f corporations, the one conftituted for public govern- 
ment, the other for private charity. The firft, being duly created, 

• although there are no words in their creation, for enabling their 
members to purchafe, implead, or be impleaded, yet they may do 
all thefe things, for they are all neceflarily included in, and inci- 
dent to the creation. 10 Co. 30. b. \ Ro. ;,br. 513. Tit. Cor- 
wkat corpo - p 0 r at font. And thefe forts of corporations are not fubjedt to any 
vifiubl eT founder, or vifitor, or particular ftatutes, but to the general and 
common laws of the realm ; and by them they have their mainte- 
8 Ed. 3. 70. na nce and fupport. But the laft fort of corporations, which is 
* Cro. 63. conftituted for private charity, is entirely private, and wholly fub- 
jedt to the rules, laws, ftatutes and ordinances which the founder 
ordains, and to the vifitor whom he appoints, and to no others, 
Founder, And if the founder has not appointed any vifitor, then the law 
W i h tmerTof a PP° int8 ^ founder and his heirs to be vifitors. For vifitation 
SViGtor, i* (by him) was not introduced by the common law, but of necefiity 
vifitor. was created by the common law. 1 o Rep. the cafe of Sutton's 
Vifitation by Hoftital. Patronage and vifitation both rile from the founder j 
the common and the office of the vifitor by the comtnpn law is to judge ac- 
u "* . cording to the ftatutes of the college, to expel and deprive upon 

Office ofvifi- j u ft oceans, and to hear appeals of courfe. And from him, and 
him only, the party grieved ought to have redrefs ; and in him 
the founder hath repofed fo entire confidence that he will ad- 
Hi* determi- minifter j uftice impartially, that his determinations are final, and 
nation final. cxa minable in no other court whatfoever. 

T. Jone* 175. As to the obje&ion of the other fide, that if the mafter of an 

hofpital be deprived by the patron without juft caufe, that he may 
College and have an affize, and that a college and hofpital are of the fame na- 
hofpitaioi the jure* he agreed, that a college and hofpital were of the fame na- 
fame nature. ture . b ut w t0 {he objection, that tnc mafter may attain ai- 

affize 
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affife, he anfwered, that the matter could not maintain an /ffizd, M^icrofa 
becaufe he is not foie feifed; arid of that opinion, he faid, Hale foi^ldred"" 1 
chief Juftice had been often heretofore; and for this -reafon he de- and thm-;’>re 
nied the opinion in Coveney s and Bagge’s cafes to be law' 1 , as Hale ^"“ c ot 11-1 vc 
chief juttlcc had done before; befides that thcfe cafes are grounded 
upon an error, for they rely upon the 8 Aff. 29, 30. for warranting 
that opinion, where in truth the 8 Ajf. does not warrant any 
fuch opinion. 

2. He was of opinion, that the proceedings of the biffiop in this Vifiratnmi 
cafe were well warrantable by law ; for (by him) the arrival of the aiir * ' vlu: ' 
bifliop at the college the 16th of June, and the admin iftripg of the 
oath to Webber , were not vilitatorial adts, becaufe the gates were 
ill ut againft him, fo that he could not obtain admittance. 

B/him alfo, contumacy was a good caufe of deprivation. Contumacy 
which all the other juftices agreed, and then (by hi«a) although good caufe of 
the fufpended fellows continue fellows ftiil, and although the vili- de P rivatl0n - 
tor had not the concurrence of the feven fenior fellows to the de- 
privation of the rector, according to the ftatutes of the college ; 
yet the deprivation in this cale was well warrantable by the law; 
becaufe that (by him) the vifitor by the common law had the foie Power of tW 
power of depriving as incident to his office, which the founder, vir,tor - 
having created him vifitor, could not rettrain ; no more than if the • 
king creates a corporation of a mayor and aldermen, with a claule 
in the patent, that upon the death or amotion of any of the aider- 
men, the mayor and the other aldermen may within eight days af- 
ter the death or amotion of the alderman, eledl another in his place; 
although no election be made within the eight days, yet they may 
make cle&ion at any time after ; for the power of election is inci- 
dent to them as being a corporation, and the affirmative power in 
the patent could not take away the implied power given to them 
by the law. 1 Roll. Abr. 0 3. For which rcafonshe was of opi- 
nion that the biffiop in this cafe had not done more than the law 
approves. But however that be, -he concluded, that this college 
was a private corporation, that the founder having created the bi- 
ffiop vifitor, the jufticc of his proceedings was not examinable in 
this court, or in any other ; for which tealons he was of opinion, 
that judgment ought to be given for the plaintiff. But the three 
other juttices being of a -contrary opinion, judgment was entred 
for the defendant. 

Judgment of 

.Upon a writ of error brought in parliament (becaufe this was by 
original) the judgment was reverfed. And afterwards in Hilary term „c„T; P wh«* 
1694. Six Edward Ward attorney general, and Mr. ferjeant F ember- court fliaii 
ion, move*d, that this court would enter judgment for the plaintiff; of 

• • D for rcverfal. 
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for judgment ought to be entred, and that ought to be, cithpfcby this 
couft, or the houfe of lords j but the houfe of lords cannot enter 
judgment, becaufe they have only the tranfeript of 'the fecord, 
therefore this court of King’s Bench ought to do it, ne dejiceret 
ju/iitia. And they compared it to the cafe of Faldo verf. Ridge, 
Teh. 7 4. where upon judgment in B.R. for the defendant in 
trcfpal's, error v/as brought in the Exchequer chamber, and the 
firft judgment was reverfed, and upon the record returned in B.R. 
the court there gave judgment, that the plaintiff fhould recover* 
otherwife, they laid, that the law would be defective* and a pre- 
cedent was (licwn in Winchcombe - s cafe, 38 Eliz. where the fame 
courfe w£s taken. 


The record 
itfelfis re- . 
movea out of 
B. R. into the 
houfe of lords 
by error. 

When the 
Exchequer 
chamber fliali 
enter the neto 
judgment up- 
on reverfai. 

Exchequer 
chamber can- 
not aw^ird a 
writ of inqui- 
ry of dama- 
sk- 


But by Elolt chief jufticc, The houfe of lords have in judgment 
of law the true record before them, and not the tranfeript ; lor the 
writ of error fays, recordum ct / rocejfum, and not tranferiptum. 
And he to^k this diverfity; if ejedhnent is brought in B. R. and 
upon fpecial verdict judgment is given for the defendant, if upon 
error in the Exchequer Chamber this judgment be reverfed, the 
Exchequer chamber lhall enter the now judgment for the plaintiff; 
but if it had been given ui B. R. for the defendant upon demurrer, 
and this judgment reverfed in the Exchequer chamber, the King’s 
Bench fhall enter the new judgment for the plaintiff; becaufe the 
Exchequer chamber could not award a writ of inquiry of dama- 
ges. He laid further, if judgment be firft given for the plaintiff, 
and thfs judgment be reverfed upon error, the defendant is in Jlatu 
quo, and there he has no need to enter a new judgment. But 
when judgment is given firft for the defendant, and this is rever- 
fed upon error, a new judgment ought to be entred, to put the 
plaintiff in poffefiion of that which he demands. And it was ad- 
judged by all the court in the principal cafe, that the King’s Bench 
cannot enter the new judgment for the plaintiff ; becaufe when the 
King’s Bench had given judgment upon the original, it had wholly 
executed its authority, lo that it could do no more. And there is 
no precedent that ever the King’s Bench did enter a new judgment 
upon a reverfai in parliament of a judgment given in B.R. And’ 
afterwards, upon application to the houfe of lords, they gave the 
new judgment, as Holt ‘chief juftice reported in B. R. Mich. 
8 Will. 166. 


6.C Salk. 

336. A N indictment was found at Hicks’s Hall againft the defendant 
c»rti». *97. jfx. by the name of Charles Knollys Efq. for the murder of Cap- 
s. c. Comb ta ; n L, aw jbn t (who had married the filler of the defendant) and this 


Rex & Regina verf Knollys 


* 73 - 

2 Salk. 451 


indictment 
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indictment was removed by certiorari into the King’s Bench, where 
the defendant pleaded- a mifnomer in abatement,’ viz. that William 
Knollys Vifcount Wallingjord, by letters patent under the great leal 
of Ragland, (which he produceth in court) bearing dale the 1 8th 
day of Avgujl 2 Car. 1. was created, earl of P. anbury, to have and to 
hold the dignity to him and the heirs mile of his body lawfully 
begotten, Crc. that William had ilfue Nicolas , who fuccecded Wil- 
liam in the dignity, from whom the dignity ddeenaed upon the 
defendant, as l'on and heir to Nicolas et hoc paratus ejl verijicare , 
hfc. The Attorney General replies to thiS plea, that the defendant, 
upon the thirteenth of December 4 Will. & Mar. preferred a peti- 
tion to the houfe of peers then in parliament aflembled, that he 
might be tried by his peers, and that after long confiderations and 
debates the houfe of peers difmifled his petition, Jccundum legem 
parliament i, and difallowed his peerage, and made an order, that 
the defendant Ihould be tried by the courfc of the common law, &c. 
To this replication the defendant demurred, and the Attorney Gene- 
ral joined in demurrer. And after divers arguments at the bar by 
Sir Edward Wahd Attorney General, Sir Thomas Trevor Solicitor 
General, Sir William Williams King’s counfel, for the King and 
Queen, and by Serjeant Pemberton , Serjeant Levinz, and Sir Bar- 
tholomew h bower lor the defendant, this day, viz. the 20th of 
‘ une , the court of King’s Bench in folemn arguments at the bench 
utunimou fly gave their opinions for the defendant. But bec'aufe 
the reafons of Sir Samuel Eyre, .Sir ( iles Eyre, and Sir William 
Gregory jufticcs,. were comprehended in the argument of my lord 
chief juftice Holt, I have omitted them here, to avoid repetition, 
and have only collected here the following imperfedt notes of his 
mod: excellent argument. 

He faid at the beginning, that fince this cafe was of fo great im- 
portance, that in fome manner all the nobility of England had 
feme concern in it, and fince this cafe had given occafion to many 
debates in the Houfe of 1 Ords, and fince there were many perfons 
of great quality, who had made refle&ions upon the judges of the 
King’s Bench, for not having before this time brought the defen- 
dant to his trial, he hoped that the audience would give him 
their pardon, if he examined the queftions, hereafter arifing, a 
little at large. 

In this cafe (he faid) two queftions would arife. 

1 . If the plea be good ? 

2. SujJpofing it to be fo, if the replication confeffcs and avoids 
the plea? 

To 


Term, Trin. 6 Will. & Mar. 

To the pica (he faid) the council for the king had taken three 
exceptions. 

1 . That it does not appear that Banbury is in England ^ 

2. That Mr. Knollys ought to have averred, that he is unus pa- 
rium regni Anglia, for it may be that he is an earl of Ireland, or 
of Scotland, and then he has not any title to be tried by the lords 
in this realm. 

• 

3. That he ought to hjjjve concluded his plea with prout fatet 
per recordum, or ought to have produced a writ to certify that he 
was earl of Banbury. F. N. B. 247. b. Reg.orig . 287. 1 Cro. 205. 
Lord Savil ' s cafe. Baron or not baron being triable by record. 
22 Ajjize 24. Br. AJJize 240. 

To give anfwers to thefe obje&ions more effectually, he thought 

it much to the purpofe to confider, what an earldom was origi- 

j n what *n nally j and he faid, that an earldom confifted* in three things 

earldom con- heretofore, 
lifts. 

,1. In dignity. 

2. In office. 

3. In divers poffefiions. 

Dignity of an As to the firft, before the time of F.dionrd 3. there were but 

c*ea»ed 0W * wo titles of nobility, viz. earls and barons. Barons were origi - 
SeeSir’lohn nally created by tenure, afterwards by writ ; and laftly, Richard 2. 
Davis’* Rep. in the eleventh year of his reign, by letters patent under his great 
■**’ fcal created 'John Beauchamp of Holt baron of Kidder minjlcr, and 

left a precedent, which all his fpcceffors have followed down to this 
time. 1 In ft. 16 . b. But earls were always created by letters pa- 
C.fcs in par- tent. '1 he emprcls Maud created Milo of Gloucejler car l of Here- 
jiament 5. ford by her letters patent. Seld. titles of Honour 536. 

Office of an As to the fecond, an e.irldom*onlifted in office, for the defence 
tarlmay be 0 f the King and realm. Braft. li. 1. cap. 8. Earls [comites] had 
milled. not their denomination from the county, but a comitando regem. 

9 Co. 49. And becaufe it is an office,, it may be intailed within 
IVeJltn. 2. cap 1 . 7 Co. 33, 34. Nevil's cafe; and although thefta- 

tute 26 Hen. 8. cap. 13. had never been enaCted, an earldom had 
forfeitable, been fubjeit to forfeiture by the committing of high treafon. 
7 Co. 34. a. % 


As 
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As ta'the third, an earldom confifted in rents, pofifeffions, <$i.- p °®0ion». 
but in procefe of time they decreafed to 20/. per annum , and ne- 
verthelefs the heir ffioiild pay 100 A relief within Magna Chart a ; 
but at this day it confifts only in dignity and office, which extend 
over alight land. 

2. He confidered, that the great feal in England is appropriated Great feal re. 

to this realm, and that which is done under it ought to bear rela- **'*^ t0 
tion to England, and to no other place. If the King of England m ’ 
before the conqueft of Ireland, had by letters patent conferred a ti- 
tle of honour, the patentee ffiould have been an EngliJIj peer. It is The King 
true that the King may create an Irijh earl under the Eng/ijh great may created 
feal. Seld "fit of honour 694. Pry tine's Animadvcrjions 316. but der'tlfe^great 
then there ought to be exprefs words; for where by the preroga- real of E»g- 
tive a fpecial ad is done, there ought to be exprefs words, and it /an f t 
/hall not be taken by implication. And farther, an ad of par- 
liament ffiall not extend to Ireland, unlefs it be particularly na- taken by im- 
med. And therefore, to intend the defendant in this cafe to be an P ,icatio “- 
Irifh peer is foreign, and ought to be rejeded. Statutes e*- 

*' . 0 . tend not to 

Inland without naming it. Intendment. 

3. He was of opinion, that the place from whence the patentee Place of title 
takes his title, is not necefiarily to be in England ; nor in reality is 

there any neceffity, that there be any place. Albemarle is not with- 
in England, and neverthelefs, at the time of the making of Magna 
Chart a there was an earl of that title, and there have been dukes Cafe, in pai-- 
who have born that title very lately. A man was an earl, and he 1 !* ment *• 
had no county. Seld. tit of honour 696. 39 Ed. 3. 35. Rot. Earl without 

6 Edw. 3. n. 16. in the fower. He faid, that he had often made county ‘ 
inquiry, if there was any fuch place as Rivers, but he had never 
been able to find any fuen place, only that it was the name of the 
carls of Devonffjire in the time of King Stephen. Here is then a 
fufficient anfwer to the firft objedion to the plea; for if in the cre- 
ation of an earl the place is nt»t necefiary, (as by what he had been 
faying it is apparent that it is not) it was not necceffary nor mate- 
rial to make an averment, that Banbury is within England', but 
the defendant being heir to William, who was created earl of Ban- 
bury under the great feal of England, ffiall be an Engltjh peer. 

As to the fccond objedion to the plea, that fhe defendant ought 
to have averred, that he is unus parium regni Anglia , he anfwer- 
ed, that what is apparent has no need to be averred; but that he That which 
is an earl appears by the letters patent which he hath produced, *ppe»«. has 
and then, that he muft be of England, is fufficiently demonflxa- “ be 
ted by what goes before. Bclides that, he does not plead this plea 

£ here. 
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here, to make a right or title to the earldom of Banbury , but only 
Mifoomer by way of mifnomer in abatement of the indidtment; and that mif- 
abate* wdift- nomer j s a g^od pj ca , fee 2 Injl. 595. If a knight be indicted by 
the name of efquire, the indidtment {hall abate. 

The third objedtion to the plea was, that the defendant ought 
Baron or not, to have concluded his plea with prout patet per recordum, baron or 
corcL* ^ rC " not karon being triable by record. 22 AJf. 24. Br. AJjif 240. 

35 Hen. 6. 46. 6 Co. 53. a. Count efs of Rutland's cafe, 9 Co. 3 1 . a. 
Or, 2. He ought to have produced a writ out of Chancery, to 
certify the defeents, and that he is earl of Banbury. F. N. B. 247. 
b . Reg. orig. 287. 1 Cro. 205. 


Peerage how 
triable: 


Davit 60. 


Writ out of 
Chancery to 
certify paer- 


As to the firft part of this objedtion, he confeffed, that if the 
peerage of the defendant had been created by writ, it had then been 
triable only by record, and it had been a fatal exception ; but let- 
ters patent may be pleaded and {hewn to the court, (as in this 
cafe is done) and they cannot be queftioned, but by pleading non 
concejjit ; and therefore in this cafe there cannot be any fuch iflue 
as baron or not baron ; moreover there being defeents here, which 
are mere matters of fadt, and triable only by the country, fuch 
conclufion had been ill j becaufe it cannot appear by the record, 
if Nicolas was the fon of William, or Charles the fon of Nicolas. 
And the books of 22 AJjif. 24. Bro. AJjif. 280. ought to be un- 
derftood of peerage created by writ, for there was no baron created 
by letters patent, until the eleventh year of King Richard 2. There 
is alfo nobility gained by marriage, and this is triable by jury. 
6. Co. 55. 

And as to the fecond part of this objection, that the defendant 
ought to have produced a writ out of Chancery, &c. he anfwered, 
that thefe are only cautionary writs, and writs of privilege, and 
were not of neceffity but for expedition. And fuppofing that the 
defendant might have had one, yet ft is no confequence, that the 
omifiion of it {hall be a determination of his peerage. And fur- 
ther, in all the precedents cited on the other fide, there were no 
letters patent pleaded, (as in our cafe) fo that it could not appear 
to the courts without fuch writ, that the party was a peer. So 
that he was of opinion (and all his brothers agreed with him in 
all thefe points) that the plea was very good. 

The queftion then will be, if the replication confefles and avoids 
the plea ? which is in effect, if the defendant is concluded from 
his peerage by this order of the houfe of lords: And he was of 
opinion, that he was not for four reafons. 


I, Becaufe 




Term Trin. 6 Will. & Mar. x S 


i. Becaufe this order was not a judgment by parliament. . Order by the 

# xsnotajudg- 

2: Admit that it was a judgment, yet of an original caufe the mentbypar 
houfe^of lords has no jurifdidtion. ,,ament - •. 


3. There was.no plea depending in the houfe of lords, concern- 
ing the right of the earldom of Banbury. 


4. There is not here any judgment to bar him of his title. 

As to the firft, he faid that the parliament confided of the King, Of what the 
the lords fpiritual and temporal, and the, commons. The judicial 
power is only in the lords, but legally and virtually it is the judg- j u ^; c ; a i pow _ 
ment of the King as well as of the lords, and perhaps of the com- win whom, 
mons too. Kyi. pi. pari. 124,145,184,195,198. Writs of er- Error in par- 
ror to remove records out of the King’s Bench into the houfe of 
lords run, coram nobis in prafens parliamentum ; but in this fup- 
poi'ed judgment the King is excluded. If one may give credit to 
an old advocate, Fleta, cap. 17. he, fays, that all matters of au- 
thority and jurifdi&ion are derived from the King. the King. 

The houfe of lords has a double authority, as the parliament. The houfe of 
and the courfe of the houfe; between which we mud diftinguhh joubleautho 
by their ftile. And their proceedings are of different effeds in r ity. 
law ; for journals are not records of parliament, and therefore we j our n a |, are 
cannot take notice of them. Hob. i iq. not records, 

and B.R. can- 
not take notice of them. 

Judgments ought alfo to be given in their proper ftile ; and Judgment gi- 
therefore if the King’s Bench, which, is held coram rege, enter ft'cescffi.^* 
judgment by the jufticcs of the King’s Bench> it is void. But in void, 
the principal calc there is no mention made of the King; there- 
fore this judgment is not given in the proper ftile, as appears by 
what has been faid before. 

1 

As to the fecond he faid, that the houfe of lords has no jurif- Tfaepeen 
didtion in an original caufe, becaufe that fupreme court is the laft 
refort. Befides, that for the mold part dfciginal caufes are mixed original cau- 
with matter of fadt, and it is unworthy of Co fupreme a court, to f " ! - 
try matters of fadt, for which reafon error of fadt itt B. R. muft liters 17 
of neceflity be brought before the fame judges of B. R. 'hd. 

Error ia faft 

2. If the parliament took conufance of original caufes, the party lc * 
would lofe his appeal, which the common law indulgeth in all 
cafes, for which reafon the parliament is kept for the laft refort ; and 

caufes 
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caufes come not there, until they have tried all judicatories. 

°Lr* a< c Within thefe four years judgment was given again!! the earl of 
E«or olt of Macclesfield in the exchequer, he brought error in the houlb of 
titeExche. lords, and the queltion was, if by the 31 Edw. 3. the Exchequer 
quer lie* not chamber ought not to interpofe. And adjudged that it ought, and 
in pwlSl* y the writ abated. 4 Inji. 2 1 . The cafe of the bi!hop of Norwich, 
meat. to the fame purpofe. 

3. He was of opinion, that this dignity differed not from an 
original eftate at common law, for it was granted under the great 
feal of England, and therefore defcendible according to the courfe 
of the common law; and it was at common law an eftate in fee 
Dignity in- fimple, but fince Wejlm. t cap. 2. it is an eftate tail. 7 Co 34. 
Patentee di- if the patentee be difturbed of his dignity, the regular courfe 
flurbed ought is to petition the King, and the King indorfes it, and fends it into 
to petition the the chancery, or the houfe of peers. St.prer. 72. 22 Edw. 3. 5. 

Kmg.C*. £. G>uint. Edw 4. for the lords have no power to judge of 

peerage, unlefs k be given, to them by the King. 11 Co. Dela- 
Peer cannot ware's cafe, Jones 96. For as no peer can be created without 
withoutthe the King’s confent, who is the fountain of honour, no more can 
King. any be degraded without his confent. And an ordinance of the 
houfe of peers cannot confer peerage. Jones 10,.;. 

Peer 1 have ju- The houfe of peers (he agreed) has jurifdi&ion over its own 

”hdrown° VCr mem hers, 4 Inji. 1 5,/ 363. and is a fupreme court; but it is the 
members. law which hath inverted them with fuch ample authority, and 
therefore it is no diminution to their power to fay, that they ought 
to obferve thofe limits which this law hath prescribed for them, 
which in other refpeds hath made them fo great. 

Cafe of lord* The precedents which Mr. Attorney General hath cited are not 

Mauntjey, to this purpofe. That of the lords Mountjoy, Bellafys, and Love- 
fS«. l° ce 1 3 2 ^ was matter of privilege. The lord Mountjoy claimed pre- 
cedency in the houfe of peers of the lords Lovelace and Bellafys, 
being created 5 June, 3 Car. 1 . baron of this realm by letters pa- 
tent, in which there was a claufe to precede the two other lords, 
for which he petitioned the houfe of lords, but they would not al- 
ma" te^re- low it to him : For although the King might give precedency by 
cedencjr; " the common law, neverthelefs in this cafe he was boqnd by the 
ji Hen. 8. cap. 10. 

The cafes of the lords "Pembroke, Stamford and Mohun , were 
only petitions by them for a trial by their peers. If a peer com- 
mits treafon, (Sc. he ought to be tried by his peers, and therefore 
it is decent to fubmit his trial to them, but ne does not by that 
fubmit his title to his peerage; befides that, if the peers make an 

order 
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order that the petitioner fhall be tried by his peers, and they Although the 
make fin addrefs to the King to make a high ftcward, the King theKfngto* 
may chufe whether he will or no, notwithftanding their order make* high 
and addfc&t 3 Inf, 3 1 . flcward r * * e 

0^*0 may retuk*. 

6ecC0.Ij.74. 

The cafe o f the Lord Prcjlon is lefs to the purpofe, for his patent l>. 
was void, being made by King yames 2. after the revolution. 

The cafe of y attics Percy was alfo a cafe of privilege. 

So that there is no precedent to warrant the proceedings in this 
cafe. Therefore he concluded this point, that the cafe coming be- 
fore the lords originally, all proceedings were coram nonjudice , for 
they have not jurifdidtion of an original caufe; but, as is before 
{hewn, it might have been brought before the lords regularly, and 
then their determination had been final. 

3. Concerning the right of the earldom of Banbury , there was The right of 
no plea depending before the Houfc of Lords ; for the defendant ths title was 
did not petition to enjoy the earldom, but fuppofed himfclf in ” 0 °^ forethc 
poll'eflion. 

4. There is not here any judgment to bar the defendant of his judgment 
title to the earldom j for no court can give judgment in a caufe “miot be in 
not depending, or which comes not in a judicial method before depending, 
that court j but here it is proved, by what he had been faying, 

that the title of the earldom was not in queftion before the peers, 
ff trcfpafs be brought for a trefpafs done in the land belonging to 
a houle, and it appear at the trial that the plaintiff hath no title to 
the houfe, yet the court cannot give judgment, to put the party 
out of poffeffion of the houle. 

2. A judgment ought to be compleat and formal. Therefore if juJgment 
quo warranto be brought for ufurping royal franchifes, the court be 

give their opinion that the defendant hath no title to themj unlefs or * ’ . 

they proceed and lay, ut abinde excludatur, it avails nothing. I n 
the fame manner, in the cafe between Level and Hall, 2 Cro. 284. without ut 
where in debt upon bond the defendant pleaded acquittal by verdidf 
. in another adtion upon the fame bond, and the entry upon the ver- * ’ 
didt was, that the defendant fhould recover damages againft the 
plaintiff, et quod eat inde fine die, and becaufe there was no judg- 
ment quod querens nil capiat per breve, it was adjudged ill. 


3. Difmiffion is no judgment in a court of law. 


Difmiflion is 
not a judg- 
ment. 
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And as to the objection, that the judgment was faid to*be given 
ftcundum legem parliament, which the defendant by his demurrer 
hath confeucd ; 

Demurrer He anfwered, i . That a demurrer confefles only matter of fadt, 
confefles faft. an( j on jy w hen it is well pleaded, but it never confefles mat- 
ter in law. Plowd. 85. 5 Co. 96. 

Lex parlia- 2. Lex parliament! is to be regarded as the law of the realm ; but 
UwTofNhe* f u PP°fi n S it to be a particular law, yet if a queflien arife deter- 
* * minable in the King’s Bench the King's Bench ought to determine 
B.R. ought it. Dyer 60. 14 Car. 2. C. B. Binion verf. Evelin. The filing 
to determine an original againft a member of parliament was adjudged no breach 
come* before privilege* If a man be committed by parliament, and the par- 
thetn. liament is prorogued, the King’s Bench will grant a habeas corpus. 
Binion verf. The common law then does -not take notice of any fuch law 
C««h *137 P af h ament to determine inheritance originally. If there is 
1 show. 99! any fuch, it ought either to be by ad of parliament, and there 
Filing an ori- j s no f uc h ad; or it ought to be by cufiom, and no more is 
f parliament t ^ erc an y f uc h cuftom. But if inheritance lhall be originally de- 
man it no terminable in parliament, where the parliament, viz. the houfe of 
breach Of pn- peers, hath no jurifdidion, the peers would have an uncontroulable 
** T power, et ubi jus ejl vagum, res ejl mi/era. For which reafons he 
grant f^ Vitr was opinion, that judgment ought to be given for the defendant. 
corpus to a And accordingly with the concurrence of all the other judges for 

man commit- t jj e fame rea fons the indidment abated, 
ted by parlia- 
ment after 

prorogation. Note, that this judgment was very difiafteful to lome lords. 
Lord Hols'* and therefore, Hilary term 1697, 9 Will. 3. the lord chief ju- 
cafe, chief ju- ftice Holt was fummoned to give his reafons of this judgment to the 
dice of R. houfe of peers, and a committee was appointed to hear and report 
See Cafe* in them to the houfe, of which the earl of Rocbefter. was chairman. 
Pwl. 1*1. But the chief juftice Holt refufed to give them in fo extrajudi- 
cial a manner. But he faid, that if the record was removed be- 
fore the peers by error, lb that it came judicially before them, he 
would gi e his reafons very willingly; but if he gave them in this 
calc, it would be of very ill confequence to all judges hereafter in 
all cafes. At which anfwcr fome lords were fo offended, that they 
would have committed the chief juftice to the Tower. But, not- 
withftanding, all their endeavours vanifhed in fmoak. 


Mich. 
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6 Will. & Mar. 1694. 

Sir John Holt Chief Juftice . 

Sir William Gregory 

Sir Giles Eyre ► Juftices of B. R. 

Sir Samuel Eyre J 

Memorandum , At the beginning of this term, Sir 
Robert Atkins , lord chief baron of the Exche- 
quer, religned his office of chief baron. 

yobn Hawles Efq. of Lincolns Inn was laft vaca- 
tion made King’s counfel. 


Sir Wilfred Lawfon verf. Story. 


I T is enadled by the ftatute 2 Will & Mar. fef. 1. cap. 5. that . _ skin 
upon any pound-breach or refcous of goods diftrained for rent, j j s .‘ 
the perfon grieved foall have a fpccial action upon the cafe, Carth. 3*1. 
and recover treble damages and cofts of fuit againft the often- Twbie°coiu 
ders, &c. Now the queftion upon a motion was, whether the on * Will y 
cofts fhould be trebled in fuch adtion, as w'ellas the damages? And Mar.jcf j. 
Mr. Nortbcy, for tbedefendant, argued thatthey fhould notj becaufe pound. *° r 
that at common law the word datnna included as well damages as breach, as 
cofts, and therefore if the ftatute had given treble damages without wel1 as d ** 
more faying, the cofts had been treble alfo. But now when the Tinftl’iSg. 
parliament inferts the word cofts after the word damages, it (hews * stw. 50. 
that it was not their intent that cofts fhouldbe included in the word * S:ra ’ . 


damages, for then it had been in vain to infert the word cofts j but 
it was their intention to make a diftindtion between the cofts and 


damages. And by the omiflion of the word' treble when the cofts 
are fpoken of, it is apparent that it was their intent that the party 

ftiould 
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fhoijjd recover treble damages, but only fingle cofts. Sed non allo- 
catur. For, per curiam , the word treble mall be referred, as well 
to the word cofts, as to the word damages. And therefore it 
was adjudged that the cofts ftiould be treble alfo. ' • ” 


Camphill verf. St. John. 

Intr. Trin. 6 Will, & Mar. Rot. 551. 

s. c. Comb. < 7 * ROVER of a box ct ducentis unciis argent i , Anglice plate, &c. 
306. -*■ The defendant demurred to the declaration. The plaintiff de- 

^• C- Salk ‘ murred to the demurrer of the defendant, and the defendant joined 
Trover fro in demurrer. Exception was taken to the declaration, that it was 
ducentis unciis uncertain, becaufe it hath not fpecified what fort of plate, he. lb 
“glfTpiatt" that the defendant cannot defend himfelf if the plaintiff lhould 
good. bring another adtion againft him for the fame plate, by pleading the 
Pro *oo fon- recov ery in this adtion. Sed non allocatur ; for trover pro ducentis 
Pkribusmcdi- ponderibus medicamenti hath been adjudged good. And there is 
camenti. here as much certainty as there. Then Mr. Northey , for the defen - 

SttU *Z4, dant, took exception to the plaintiff's demurring to the demurrer of 
2 + * the defendant, when he ought to have joined in demurrer, lb that 

Difcontinu- here is a difcontinuancc, for which he cited Teh. 137, 18. 
ance. T Brown! . 103. Alexander verf. Lamb. Juftice Giles E\re £ aid, 

s Saund. 89. that he doubted whether the cafe of Alexander and Lamb was law 
2 Keb. <29. a8 to t hc point of the difcontinuancej but all the court was of opi- 
nion that there was a difcontinuancc here in the principal cafe. 

Wilfon verf. Law. 

s.C. 4 Mod. LTflLSON fued an appeal of murder againft John Law, for 
287, 290. 'V t h e mur dfer of Edward Wilfon , brother to the appellant. 
Carth.^331. And the appellee prayed oyer of the writ and return, and demurred 
1 Salk 59. ’ to the writ, return, and count, and pleaded over, not guilty, to the 
Appeal. felony. The appellant joined in demurrer. And upon divers argu- 
s.c. 2 Salk, ments by Serjeant Lhompfon, Serjeant Levinz, and Mr. Cartbew, 
Comb. 293. 011 part of the appellee, feveral exceptions were taken, two to 
Skin. 549. the return of the writ, four to the count, and one to the joinder 
in demurrer. 

what return The firft exception to the return of the writ was, that the writ 

•bf the writ commanded the ftieriff, quod attachies J. 1 aw ita quod habeas cor- 
800 ' pus tyus, &c. And the return was in thefe words, viz. quod at- 
taebiare feci, which was not (as they faid) any performance of 
the command of the writ ; for the command was perfonal to the 

. . ftieriff. 
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Rex & Regina verf Epifcop. London & Do&or Birch. 

Int. HU. 3 Will &* Mar. in B. R. Rot. 695. 

f i 'HE King and Queen, by their attorney general, brought a 
§ quare impedit again ft the defendants, for hindering them to 

prefent a redtor to the parochial church 'of St. James ; and decla J 
red, that the pari lb of St. Martin in the Fields being a very great 
parilh, a private adt of parliament was made i Jac. 2. by which 
the pari (h of St. 'James was taken out of the pariih of St. Martin , 
and made a pari(h independant of that; and that the adt conftitu- 
ted a redtory with cure of fouls, and created Dr. Tenifon , vicar of 
St. Martin's, the firft redtor, and perpetualized the fuccefiion, and 
gave the patronage after his death to the bilhop of London and his 
iuccelTors, and to the lord Jermyn and his heirs, viz. to the bilhop 
of London to prefent one time, and then to the lord Jermyn to pre- 
fcnt one time, and then to the bilhop of London and his fucceffors 
to prefent two times, and to the lord Jermyn and his heirs one 
time, ctjic vicijjim, &c. By virtue of which adt Dr. Tenifon was 
the fir ft redtor, and being fo, was the third year of the King and 
Queen, promoted to the bifhoprick of Lincoln, upon the promo- 
tion of whom, it pertained to the King and Queen to prefent a 
redtor to the church of St. James by their prerogative, &c. and 
that the defendants hindered them, &c. To this declaration the 
bilhop of London demurred. Dr. Birch in his plea confefled the 
adt of parli orient, and that Dr. Tenifon was redtor, and that he was 
afterwards eledted bilhop of Lincoln ; and he farther pleaded the 
ftatute 25 lien. 8. of dilpenfations, and that by virtue of thatadt,- 
1'r. John Tillotfon the archbilhop of Canterbury difpenfed with him 
to hold in commendam for fix months, and that the King confirmed 
the difpenfation , that Dr. Tenifon held this redtory in commendam 
from the 22d of OBober 1691, till the firft of July following; and 
that then he was confecrated bilhop of Lincoln , by which the rec- 
tory became void ; and the bilhop of London, as patron, collated the 
defendant; and concluded with an averment, &c. The. attorney 
general demurred. And the cafe was argued at the bar by Sir 
Edward Ward the King’s attorney, and Sir H nry Gould King's 
ferjeant for the King and Queen, and Sir Bartholomew Shower and 
Mr. Finch for the defendants. And this day, the 19th of Novem- 
ber, the court of King’s Bench unanimoufiy gave their judgment 
for the King and Queen, in folemn arguments. 

The queftions that were made in this cafe were three. 


S. C. Cafes in 
Pari. 164. 

3 Lev. 382. 

4 Mod. 200. 

1 Snow. 413, 
493 - 

Salk. 540. 
^uare impedit . 

2 Stra. 1009. 


1. If 


24 


Mich. Term. 6. Will. & Mar. 


i # the crown' ought by -prerogative to prefent an incumbent 
-to a church become void by the promotion, by the King, of 
former incumbent to a bi/hoprick. 

2. Admitting that the King had fuch prerogative, then whether 
he hath not barred himfelf by confirmation of the comniendam. 

3 . Suppofing that the King was not barred by his own confirma- 
tion, yet if he was not barred by the adl of parliament. 

As to the firft queftion, the counfel for the defendant objected, 
that this prerogative had no reafon to fupport it, but that it was a 
prerogative, only becaufe it was a prerogative. 


the'GrocCT’s* ® ut to the court an/Vered, that the King, by the exercife 
company^-*/ bf his prerogative in making the incumbent a bifhop, makes the 
the archbilhop church void - , upon which, as an immediate confequent, the pre- 
mdBoMwi f entat > on i s devolved to the King. Nor is there any confiderable 
Trin.Ti Geo. prejudice (if there is<any at all)* to the patron, for it is only 'the 
3 - wiifon. exchange of one life for another. And Sir Giles Eyre juft ice faid, 
bent insdebi- ^ at ^ was agreed by all, that when the incumbent was made bi- 
ftop, the /hop, the church became void ; what then Avail there be, if it was 
church vacates by the common, or by the ecclefiaftical law ? And he was of opi- 
iaw, bu'The" nion, that it was by the laft ; and as that law made the promotion 

King ftaii of the incumbent to a bilhoprick to be an avoidance of the church, 

^rercTadve* 113 ** g ave to the King this prerogative of prefen tation. He was 
alfo of opinion, that the' avoidance by promotion was not occa- 
lt>con>p»t»f>i^£oned by any incompatability, (as Sir Samuel TLyre juftice was of 
opinion in his argument) for there was not any fuch thing ; for 
avoidance, the bi/hop originally was incumbent to the whole diocefe, and de- 

b'm°of the" 1 ' P utc ^ perfons to difeharge the cure, whom he paid as he Judged 
wToicdiocefe. P ro P er * w Hen. 4. to. b. Davie's Rep. 81 . Vaugh. 22. Eades 
2 Wiifon 182. verf. Ep. Oxford. 


2. It was obje&ed, that if the King had any fuch p*irogative, 
it was very probable, that the ftatute dt praerogativa regis , or the 
old books, would have made mention of it; but both the one and 
the others are filerttf as to any fuch matter. 


As to the ftatute de pracrogativa regis the court anfwered, that 
neither does this ftatute make any mention of the title of the King to 
prefent bv laple, and yet this prerogative is not nor ever was di/pu- 
ted. And Holt. ch. jull. faid, that if a man holds lands of the King in 
capile, and die; his fon being witfon age, the King by his preroga- 
tive /hall have the lands held of all the other lords in wfcirqi which 
3 la 
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fheriff, that he himfelf Should attach Law, and he has returned,, 
that he hath caufed him to be attached* which mud be intended 
by fc»ne other perfon. And fo the writ isvrrot purfued, &c. 

But\t> this exception it was anfwered by me court and adjudged. Sheriff is rot 
that the fheriff is not bound to execute fuch fort of proccfs in per- bouod t0 «*- 
fon, but may do it by his bailiff. Dyer 241. 2 Roll. Abr. 457. 

And that which is done by the warrant of the fheriff is done by ion. 
the fheriff himfelf, for quifacit per alium facit per fe. And if the 
fheriff had returned attachiatus ejl , it had been good, as captus ejl Captm eji in 
is a good return of a capias. Kitchin 258. For if there is the good return of 
fubftance, it matters not, if there is not the exprefs form, as 
1 Hen. 6. 6. Scire facias was returned feire feci A. without faying fubftance V* 
infra nomtnat. A. but becaufe it was returned virtute brevis prae- fufficienc. 
didli prout rnihi praecipitur, it was adjudged good. 

The fecond exception to the return of the writ was, that the fhe- 
riff hath returned, it a quod corpus paratum babeo ubicunque. This 
w ord ubicunque (faid they) has vitiated the return, for it is altoge- 
ther uncertain, nonfenf^r and impofiible. 

But to this the court anfwered, that the ubicunque was only 
furplufage, and that the return was good enough without it. That Surplufag# 
lurplufage will not vitiate an indidtment or writ, much lefs a re- 
turn of a writ, which requires not fo much certainty, and which meat, or writ, 
maybe fometimes fupplied by intendment. 3 Cro. 893. 2 Roll, or return of 

Abr. 460. 5 Co. 1 2 1 . b. Long's cafe. But juft ice Giles Eyre was 

of opinion, that if the return had been ill, the appearance of the Whemppear- 
appellee would not have aided it ; for appearance aids when the 
party comes in and pleads to iffue ; but when the party comes and * n 1 retur “' 
demurs upon the procefs, this appearance will not aid any defeats * ■ 
in the procefs. 1 Rol Abr. 780. j Buljlr. 142. 2 Cro. 284. 

Bradley verf. Banks, Telv. 204. But as to this the other judges 
gave no opinion. 

The firft exception to the count was to. the time, for the fadt what t fuffi- 
was laid to be circa horam primam pojl meridiam ejufdem diei-, it cient certainty 
was objected, that this circa was uncertain, but it ought to have ,nthecount - 
been laid precifely, as ad horam primam. See. But it was ad- 
judged, that this was certain enough, for the law does not bind to 
a minute. 

Another exception was taken to the count, that the place of the 
wound was not certainly expreffed, it being laid to be fuper fupe- 
riorem partem ventris juxta peSlus in medio corporis. See. But this 
exception was overruled, for it cannot be more certain. 

G Another 
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Another exception to the count was, that it is not averred poli- 
ticly, that the appellee gave the mortal wound, for it iSyj aid, 
quod percujfit , pupugifl et inforavit, dans mortale vu/nus ; {q thaT 
having exprcffed it by {dans) it is but by way of recital; Dut it 
ought to haye been dedit, and that had been a politive averment. 
Sed non allocatur, for all the precedents are thus, and if it had 
been dedit mortale vulnus ( per Holt) it had been lefs certain. 

The vill The fourth exception to the count was, that it is faid, that 

fnentionedta J 0 ^* 1 Law murdered Wilfon at D.. in the parilh of St. Giles , and 
appeal, where fo there is no vill fhewn where the fait was committed, which is 
ihe murder ill, for the llatute of Gloucejler provides' that the vill lhall be 
*"■' ^ Ihewn. 


But a parilh 
(hall be in- 
tended a vill. 


But adjudged, that the count is good enough notwith Handing 
that, for a parilh lhall be intended prima facie a vill, i In ft. 134. 
b. and if it comprehends more vills than one, the other party mull 
Ihew it. And therefore in this cafe the |prilh of St. Giles lhall be 
intended a vill, and fo it is good. 

The laft exception was, that the appellant, by joining in de- 
murrer quoad breve, &c. and then quoad placitum , &c. hath divi- 
ded that which the defendant hath united, and fo dilcontinued the 
whole. 


Demurrer is a But it was anfwcred, that a demurrer is properly called a plea ; 

P ,ea * Co. Intr. 80. and he could not make a joint reply to both. For 

which reafons the defendant was ordered to anl'wcr over, and a 
day was given for his trial; but he efcaped out of prifon, and fled 
into Scotland, his own country, and fo evaded jultice. 


Wilfon verf .£ ird 

T HE Ihip was libelled againfl in the admiralty, for that tjie 
mailer being taken by a French privateer, had ranfomed the 
/hip for 300/. and had fued for the payment of it, and was carried 
prifoner to Dunkirk, and the money was not paid, & c. And fen- 
tence was given in the admiralty againfl the ihip ; and upon mo- 
tion for a prohibition it was denied By Holt chief juftice, then alone 
in court ; becaufe the taking and pledge being upon the high fea, 
the fhip by the law of the admiralty lhall anfwer for the redemp- 
tion of the mailer by his own con trail. Ex relatione m'ri Place. 


Rex 
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Lemafon and Dixon was upon mefne procefs, but if it had been Re»fon that 
after execution, the judges there, by the reafons which they gave, j*' cu 7 m * r 
fcc(n\to incline that the a&ion would lie. To the fame purpofe aglinlSr 
is F. ‘N. B. 12 1. a. This feems then to be ftronger than when foerifffor 
the body is taken in execution i for the body is but in nature of a 
pledge for the debt, but upon levying of the goods, a right was theceiutor?of 
veiled in the teftator. And the ftatute de bonis afportatis has been a min ® *«- 
.always favourably extended for the benefit of executors. For Mkh s will, 
-which reafons they gave judgment for the plaintiff. & Mar. c. b! 

Orby verf. 

Hales 1693. Intr. Trim 4 Will. Sc Mar. C. B, Rot, 769. 


Waltham verf. Sparkes. 

TITIlliam Waltham ‘executor of Rachael Waltham, executrix of $. C. Skin. 
” William Waltham , brings debt upon bond againft the defeh- ss6 ‘ 
dant. The defendant demands oyer of the bond, and of the con- 
dition, which was, that if the defendant, his heirs, executors, and 
adminiftrators, (hall fave harmlefs, as well the overfeers of the poor 
■of Shaff’ord in Bedfordjhire and their fucceflors, as all the inhabi- 
tants of the faid parifh, from all expences, charges, &c. upon 
the account of John Gorden , his wife and children, that then, &c. 

The defendant pleads non damnifeat’, & c. The plaintiff Replies, 
that 7 ohn Gorden had ifliie Jofeph Gorden , who fettled at Stafford, , 
and there married, and had children there born ; that ‘ ofeph Gor- 
den being fick, became impotent and incapable of maintaining him- 
l'elf, fo that the 19th of Auguft 5 Will. £? Mar. two juftices of 
peace, upon complaint made to them by the overlcers of the poor, 
made an order and warrant, that the inhabitants of the faid parifh 
fhould allow 2 s. for one week then pafied, for the maintenance 
of Jofeph Gorden, his wife and children •, which order and warrant 
were delivered to Nicholas Seams overfeer of the poor : That the 2 s. 
were paid by the inhabitants ; and he avers that 8 d. part of the 
2 s. was for the maintenance of Jofeph Gorden , See. To this the 
defendant rejoins, and traverfes, that the 8 d. were for the main- 
tenance of Jofeph Garden, Sec. The plaintiff demurs. Serjeant whattravfrfe 
Heath and ferjeant Wright for the plaintiff argue, that the tra- ? 00i! - 
verfe, which the defendant hath taken, is immaterial. For if a 1 - J * 

man will traverfe, he ought to traverfe that which will reduce 
the point in debate to a conclufion, and then the traverfe is good. 

Vaugh. %. But the defendant lias not done fo here, for he has 
traverfed .-that 8 d. was for the maintenance of JoJeph Gorden, 
where every part, that was for the maintenance of his wife or 
children, was in effcdl for the ufe and maintenance of him. For Thebort>?.rd 
:by the common law, as well as by the law cf nature, the father is obliged 10 
• is obliged to provide for his wife and children, and therefore every 

M part dren. 
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Two juftices 
out of felfions 
cannot make 
a rate to main* 
tain the poor. 


Communis er- 
ror Jaut jus. 


part of the 2 s. is a breach of the condition. 2. The traverfe is 
too narrow, for he has not traverfed any part of the 8 d. Fjjr if 

2 d. was for die ufc or maintenance of Jofeph Gordert, that 6ras‘T 
breach of the condition. Mr. Northey and Sir Bartholomew Shower 
for the defendant argued. That the word children in the condition 
of the bond, fhall not be extended further than to Jofeph Gordert , 
who was the child of John Gorden , and not to the children of Jo- 
feph Garden', which will be a full anfwer to the firft objection of 
the ferjeants. 2. They took a diftindtion between a general iffue 
and a collateral ilTue, and cited to maintain the traverfe Co. Li. 282. 

3 Cro. 84. Dier 1 15. b. upon the authority of which they con- 
cluded, that in this prefent cafe the traverfe was not too narrow. 
3. They took exception to the replication, that the juftices of 
peace out of feftions could not make an order for an exprefs fum 
for the maintenance of a poor man, but they agreed that they 
might fign a rate made by the parifhioners. But to this the court 
anfwered, that all the juftices of peace in England did fo, and 
therefore, though they have not authority to do it in ftridtnefs of 
law, yet communis error facit jus. And the court refolvcd, that 
the averment, that the 8 d. was for the maintenance and ule of 
■Jofeph Gorden was ill, and only furplufage, for the is. was for the 
ufe of Jofeph Gorden, for that which is for the ufe of the wife and 
the children, is' for the ufe of the father, becaufe the father is ob- 
liged to provide for them ; and fo it was a manifeft breach of the 
condition of the bond. Then the plaintiff has led the defendant 
out of the way, and he has followed him with an immaterial tra- 
verfe. But they agreed that the traverfe was good enough, as to 
the not traveriing of the 8 d. and every part thereof. And they 
agreed to the diftindtion made by Sir Bartholomew Shower and Mr. 
Northey. But then rejedting this avernient out of the cafe, and 
the traverfe alfo, it is apparent, that this money came to the ufe 
of Jofeph Gorden, which was a breach of the condition of the 
bond. And therefore upon the merits of the caufe the court faid, 
that they gave judgment for the plaintiff. Note, That where it 
is faid in the breach, that the 2 s. were for a week then part; al- 
though this was objedted to be too uncertain, yet it was held good 
enough, bccaufc this bond cannot be fued again. 


Eailci 
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Sir George Treby Chief Juftice . 

Sir Edward Nevil ] 

Sir John Powell \ juftices . 

Sir Thomas Rokeby j 

Brittel verf Bade* 

E Jedlment for lands, &c. The defendant pleads, that the S. c. S»lk. 

lands are held of the dean and chapter of Worcejler, ut de J^j ent ^ 
manerio de D. which is ancient demefne, &c. The plain- m efne it no 
tiff replies, quod bene et verum ejt, that the lands aforefaid P leain «j« a - 
tenentur de decano et capitulo Wigorniae ut de manerio de D. which "yh^andi. 
is ancient demefne, but he farther faith, that the lands are copy- 1 s*lk. 56. " 
hold lands parcel of the faid manor, &c. The defendant rejoins, 
quod ex quo praediElus the plaintiff cognovit , that the lands are an- 
cient demefne, it is not material, whether they are copyhold lands 
or freehold, £rc. The plaintiff demurs. And ferjcant Girdler for Writof right 
the plaintiff argued, that the rejoinder is ill, for copyhold lands forMpyhoid 
are of a nature fo bafe, that the party cannot have a writ of right UmK 
clofe for them. F. N. B , 12. a. And if they ihall be tried in N> B * 
the court of the lord, he in effedt will be both judge and party, il'/var. 
And for this reafon they ill all be tried by ejeftment at common * Cro. s 50- 
law. And he cited a cafe Mich. 6 Will. &. Mar. C. B. Rot. 5 3 Lcv -4°s- 

where in ejectment the defendant pleaded, that the lands, for 
which the ejedtment was brought, were ancient demefne; the 
plaintiff replied, thatthey were copyhold, &c. and upon demurrer 
it was adjudged for the plaintiff. And of this opinion was the 
whole court. But then ferjeant Grinder for the defendant took 
exception to the replication, that it was repugnant to itfelf; for 
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by faying tenentur. See. ut de manerio, the plaintiff confefies, that 
Jinds'are^ ar hinds were freehold ; for copyhold lands cannot be holden of 
<e! of the ml- the manor, bot are parcel of the manor itfelf, which confifts of 
nor, and not demeans and fervices; and then when the -plaintiff fays, that they 
maaorf tbe are co Pyhold lands, this is repugnant to what he had faid before; 

and therefore it is void. And <of this opinion were Yreby chief 
juftice, Nevill and Rokeby ju Alices. But Powell juftice contra. 
For one fays in common ipeech, that copyhold lands are held of 
the manor. And Yreby chief juftice faid, that the jurifdidHon of 
the court of the lord of the manor extends to lands held of the 
manor, and not to lands parcel of the manor. And therefore by 
the opinion of three juftices the writ was abated. 

Yaxley verf. Rainer. 

Intr. Hill. 6 Will, 3. G. B. Rot. 307. 

D EBT brought by the plaintiff, lord of the manor of Yaxley 
bull's hall, againft the defendant a copyholder of the fame 
manor, for a fine for licence to alien copyhold lands; and he de- 
clares, that there is, and time whereof, &c. was, a cullom within 
the manor of Yaxley bull's hall, that all the copyholders within the 
fame manor have ufed, time whereof, &c . to pay to the lord of 
the faid manor, upon every alienation of the faid copyhold lands, 
a fine for licence to alien. That the plaintiff was lord of the faid 
manor, and that the defendant was a copyholder of the lame 
manor. And that the plaintiff gave licence to the defendant to 
alien, for which the plaintiff* affefl'ed fo much for a fine, and gave 
day to the defendant to pay it at Yaxley hall', that the defendant 
aliened, and did not pay the fine to the plaintiff; by*>wbich an 
adtion accrued to the plaintiff, G ?c. The defendant imparles; and 
Tender is no then as to part he pleads a tender. And to this the plaintiff re- 
plea after mi- pli es> that the defendant fliall not be admitted to plead it after an 
Umtw *38. imparlance, &c. The defendant rejoins, nul tiel record of the 
comb. 50. imparlance, and this was found againft the defendant. As to the 
Bro^ Tender, ot ] )Cr p art t h e defendant pleads nil debet, and verdidt fortheplain- 
1 hid ”p 31. tiff. And ferjeant Rotherham moved in arreft of judgment, that 
Freeman 149, t } ie declaration was ill, becaufe it did not appear, that the place 
loJl ' 25+ ' where the money for the fine was appointed to be paid, was within 
the manor of Yaxley bull's hall', but rather it appeared, that it was 
appointed to be paid out of the manor, for it was appointed to be 
paid at Yaxley hall, which is not faid to be within the manor. 
And it fliall not be intended to be the fame with Yaxley bulls hall. 
And the lord cannot appoint a place for payment out of the 
manor, for then the tenant might be forced to go all over England 
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in queft of the lord, to the tenant’s great prejudice. And he com- 
pared it to the cafe in Latch 122.* Grey verf. Uliffes But Le~ 
vitiz ferjeant for the plaintiff agreed the cafe in Latch , and the 
reafon of it was, becaufe rent ought to be paid upon the land. 

But in the principal cafe the fine is collateral. And befides, the 
court will not intend (efpecially after a verdidt) that the place was 
out of the manor; fince this intendment would deprive a man of 
a right, that accrued by a fcind of contradt. And that the lord The lord «p- 
may affefs a fine out of the manor, all agreed. Then why may Ecplfidout of 
not he make it payable out of the manor alfo ? And it was ad- the manor, 
judged accordingly by the whole court, and judgment was given and good, 
for the plaintiff. But if it had been for a forfeiture, the court faid 
that it might have been otherwife. 
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Trinity Term. 

7 Will. 3. B. R. 1695. 

Sir John Holt Chief JuJlice. 

Sir William Gregory 
Giles Eyre died 
3 June in this term . 

Sir Samuel Eyre 

Selway verf. Holloway. 

i 

A N agreement was made between Merry and Selway, now 
plaintiff*, for a certain parcel of hops for fo much money, 
and that Merry upon his delivery of them to Hollow, 2, , 
the now defendant (who was a common carrier) fhould 
have his money. Merry brought his adtion for this money, and 
recovered, upon evidence that the hops were left at the inn where 
Good* deli* Holloway lodged, without proving any delivery to Holloway or his 
Tcredto*cu»f ervant . but only a woman (who had ferved Holloway before, but 
Cro Tac. o ^ a d quitted his fervice for five years) faid to the carman, if he laid 
1 Ro. Abr. 3 6." them down Holloway would find them. And upon the trial it 
pi- 4 * . was proved, that there were many carriers who lodged at the fame 
C0.L1tt.89. j nn ^ but none of them went out the fame day. Holt chief ju- 
M 0.46*. ftice not approving this verdidt, the caufc being tried before him, 

4 Rep. 84. a new tr i a i was granted, and Merry had another verdidt given for 
him. Upon which Selway brought this adtion againft Holloway 
the carrier; and fome of the jurymen, who had been jurymen 
in the other caufe between Merry and Selway , being upon the 
jury in this caufe, gave a verdidt for Holloway , which in effedt was 
contrary to their former verdidt; for if they were not. delivered to 
Holloway , as they have now found that they were not, then they 
ought not to have given a verdidt for Merry againft Selway. Upon 
which Selway moved for a new trial in this caufc between him 
and Holloway . But the court faid, that they could not help the 

two 
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two former verdi&s, but they were all of opinion, that the hops 
could not be faid to be delivered to Holloway ; and therefore a. new 
trial was denied. 

Prynn verf. Edwards. 

D EBT upon a judgment. The defendant pleads, that a writ 
of error is brought returnable in the Exchequer chamber 
upon the fame judgment, which is yet depending, and prays,. 
quod eat inde fine die quoufque, &c. The plaintiff demurs. And 
adjudged for him, becaufe ti^e defendant ought to have concluded 
quod breve cajfetur. But eat inde fine die quoufque, &c. is a good 
conclufion, where excommunication is pleaded in abatement ; be- 
caufe there refummons lies, but it does not lie in this principal 
cafe. But per curiam thefe actions are vexatious, and therefore 
not to be countenanced ; and for this reafon common bail has been 
often allowed in thefe adtions. And Holt chief jufticc faid, that a 
writ of error in effeft fuperleded the judgment, to prove which 
he cited a cafe between Reed and Pier point, which in effedt was 
thus: y. S. has judgment given againft him for 20/. and acknow- 
ledged a ftatute for 20/. and died, having made J. JV. executor, 
and leaving aflets only to the value of 20/. J. N. brought a writ 
of error upon the judgment, and pending the writ he paid the 
ftatute; and it was adjudged, that he might juftify it againft the 
judgment, becaufe it was fuperfeded by the writ of error. Judg- 
ment was givenfin the principal cafe, that the defendant ftiould 
anfwer over. The fame judgment was given Mich. 7. W. 3. 
B. R. between Powley and Rapfon for the fame reafons. And 
then it was refolved, that a writ of error pending is a good plea 
in a feire facias upon a judgment. The fame judgment was given 
Mich. 8. Will. 3. B. R. between Cbafeworth and Merriman. Mr. j 
Day. HU. 6 Will. 3. In the Exchequer chamber all the jufticcs J 
and barons (except baron Turton) were of opinion, that in debt , 
upon judgment, error brought upon the judgment is a good plea 
in delay qitbufque , &c. hut they did not give judgment. Between 
King and Tuck. 

Rex verf. Bithell. 


S. C. 3 Salic. 
HJ- 

Conclullon in 
abatement. 


Doft. Plac. 


See 2 vent. 
261 Biddulpl 
v. Dafhwood 

4 Mod. 247, 
Error (uper- 
fedts judg- 
ment. 

2 Lev. 397. 

1 Mod. 121. 

3 Keb. 330. 
Yelv, 29. 

3 C>o. 734, 
822. 


Rowley verf. 
Rapfon. 

Cart hew 2. 
Skin. 590. 
Error depend- 
ing upon a 
judgment is a 
good pica in 
Ji infant's up- 
on it. Ho t fee 
Tr. 2 An. 
B.R. Lodcr v« 

Greenwood, 
lwng v. luck. 


TilTHELL being committed to the keeper of Newgate, to be s c. 5 Mod. 

kept in fafe cuftody, until he ftiould pay a fine, which was fet ^j. „ 

upon him by the court at the Old Baity , upon a conviction of having 3 'qo. 3 
exchanged broad money for clipped, againft the new adt of parlia- Vau e h - '"i- 
ment, procure^ a habeas corpus , to bripg him to the King’s Bench, Bufliel * ‘• ale * 
in order to be turned over to the Marjhalfea, pretending that there 
were feveral actions depending againft him. To which habeas cor- 
2 pus 
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Though the 
return of a 
habeas corpus 
is not formal, 
yet it may be 
fufficient. 


A man com* 
mitted ought 
to be to the 
immediate of- 
ficer of the 
court. 

The party 
committed 
ought to be 
prefent in 
court; 


pus the keeper of Newgate returned, that Bit bell was committed 
to him, fafely to be kept in cuftofty, virtute eujujdam ordinis cu- 
riae of the feflions at the Old Baily, tenor cujus fequitur in haec 
verba, viz. that William Bitbell is known to have exchanged broad 
money for clippfed, idea con/ideratum eji per curiam quod praedidlus 
Willelmus Bitbell Jolvat domino regi mille libras bonae et legalis tno- 
neta} Angliae pro fine, et remaneat in gaola de Newgate quoufquc, 
&c. 

Sir Bartholomew Shower, Mr. Northey, &c. took exception to 
this return. 

1. That it appears by this return, that there was no commit- 
ment, for it is faid, that Bitbell was committed virtute eujujdam 
ordinis, in which order no commitment appears. 

2. It does not appear, that Bitbell was prefent in court, and 
then the court could not commit him without procefs of capias. 

V ' . 

3. It does not appear, that Bitbell was in prifon before; arid no 
implication by the word remaneat (hall aid it. 

4. That every commitment ought to be to the immediate officer 
of the court, and therefore in this cafe it ought to have been to the 
lliarifF of Middle fex, who was the immediate officer of the court, 
and not tp the gaoler of Newgate, who is but a fujpordinate officer 
of the (heriff, and no officer of the court. 

Againft thefe objections the King’s council argued, that although 
the return was not fo good as it might have been, yet fufficient 
cauie appeared upon the return, to remand him. And for this 
reaion (as they told me, for I was not prefent in court when judg- 
ment was given) the prifoner was remanded to Newgate ,* notwith- 
ftanding that the perfons, who were pretended to be bail for him 
in the adtions depending againft him in this court, declared that 
they rendered him in difeharge of themfelves, the court only re- 
garding it as a trick. But the court was of opinion, that the re- 
turn was not good, for when a man is taken in execution, he 
ought to be committed to the Iheriff, who is the immediate officer 
of the court, and the party ought to be prefent in court, when he 
is committed, otherwife the want of a writ is not fupplied. And 
by Holt chief juftice, if a man, againft whom judgment is given 
in the King’s Bench, be walking in Wefiminfier-ball, the King’s 
Bench may fend a tipftaff, to bring him into court, and the court 
may commit him in execution. But otherwife^ if he were at 
Charing- cr of s. 

Rex 
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aid it no more than where the mayor of a corporation, being a o« 2 *rfimJ 
juftice of peace, made an order andfigned it, and afterwards this tVoHiiwT* 
order was ' figned by another juftice of peace, arid it was ruled i+c.» “ . 
naught, upon 14 Car. 2. cap. 12. becaufe the laft juftice was not ,2 - 
actually prefent at the figning of it as, the ftatute provides. So 
here becaufe the conftable of Andover did not adminifter the oath 


though he was prefent, the appraifement of thefe goods in Andover 
was ill. But to this it was anfwered by the court, that the oath Lands in di- 
adminiftred by the conftable of Kinalfey was fu indent, for the J* *;”^** 
lands, although they lie in divers counties, yet they fhall be intend- one demife, 
ed contiguous, for they were demifed by one demife rendring one rendr | n 8 re “ £ * 
intire rent ; then the diftrefs being lawfully taken for one intire ^ take-in 
caufe, as it was here, the chafing of them is a continuance of the eitherof them, 
taking, and the difference of the counties will make no diverfity See 2 w,Ifon 
of the diftreffes j but the diftrainer, as the cafe was, had liberty to 3S5 * 
chafe the v all into IViltJlnre ; then the officer where the diftrefs 
is chafed, is within the ad, becaufe the diftrefs is there lawfully in 
the cuftody of the law j and therefore the oath, ad miry fired by the 
conftable of Kinalfey , good for the whole. But it was objeded to 
this, that the u 01 ils of the ad are (the office where fuch diftrefs fhall 
be taken) and now the goods, which Were taken in Andover, cannot 
be laid to be taken in Kinalfey, to which the court anfwered, 
that the chafing of the diftrefs over is a continuance of the taking Diftreft tiken 
of the diftrefs, and the party, fince it was for one intire caufe, can- one c *, ufe 
not fever the diftrefs, but ought to chafe them all together, and e * 
impound them in one pound, by 1 G? 2 PA. G? Mar. cap. 12. 


4. It was objeded, that the jury have not found, that the tenant 
had not brought a replevin within the five days. Sed non allocatur ; 
for the jury have found, that the owner did not replevy within The owner 
the five days, which, as to the plaintiff who is the owner, is brings not 
lulKcient. 


5. It was objeded, that they do not find, that the goods were 
fold for the beft price. To which the court anfwered, that that 
fhall be intended, fince the appraifers were fworn. For which 
realons judgment was given for the defendant. But Holt chief ju- taken 
ft ice faid in this cafe, that if lands in Middlefe x and Hampfhire. be in two coun- 
demifed by one demife, referving one intire rent, the diftrefs taken *^* n *J^* 
in MiddleJ'ex cannot be chafed into Hampjlsire, becaufe the coun- ing, cannot be 

ties are not adjoining. chafed out of 

J ° the one coun- 

ty into the 
other. 


Matters 
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Mailers verf. Lewis. 

s. c. 3 S*Ik. f^Harles Majlers was indebted to Gojlwrigbt, and had alfo a Debt 
49. ^ owing to him by Lewis the defendant. Majlers dies inteftate, 

s.^c. Skm. an( j Gojlwrigbt enters a caveat in the Spiritual court, and then en- 
Car.'h. 344. tcrs a plaint in the court of the fheriffs of London againft the arch- 
5 Mod 75, bit hop of Canterbury as ordinary , to attach this debt in the hands of 
foreign at- Lewis, and upon default has judgment and execution. Then the 
wchmem in- archbifhop grants adminiftration to Alice Majlers , who brings this 
Undon will indebitatus ajfumpjit againft Lewis, who pleads this foreign attach- 
goodsof an rnent in bar. The plaintiff demurs, and Sir Bartholomew Shower 
mediate by and Mr. Deet or the defendant argued, that the foreign attachment 
levying ■ j n this cafe was good, and the defendant’s debt well attached, and ^ 
die* ordinary, therefore he ought not to be liable over to the plaintiff, i . They 
See the cafeof faid that this foreign attachment had had the approbation of all 
niiUatifx v‘~ courts f° r more than a hundred and fifty years ; and there was no 
Lane and inconvenience, for if the defendant, againft whom the attachment 
others in C. B. j s f U ed, comes within the year and day, he may fuc a /are .facias 
Trm. 1 2 Geo. t h e plaintiff, to difprovc the debt. 2. They laid that it 

3 Wilton as to had been allowed in a cafe of the very fame nature, Caltbrop , 
tachmenu'n 66. And though it may be objected, that this may work,, a 

leula" ,a devajlavit in the adminiftratrix, for by this means a debt upon a 
limplc contract may be fatisfied before a debt upon fpecialty ; they 
anfwercd, that the adminiftratrix might well plead in an adlion 
brought againft her, plene adminijlravit for fhe is not chargeable 
for more than that which comes to her hands. And by 5 Co Snel- 
ling s cafe, the adminftrator is bound by the cuftom of Loudon, to 
pay a debt by fimple contradt as well as a debt upon lpecialty. 
And although in this cafe it may be objected, that the ordinary 
was not liable to any addon of debt, they anfwercd, that by 
10 Ed. 2. cap. 19. the ordinary is liable, fo long as he hath aj- 
Jets, 2 Inft. 397. But they laid, that admitting, that this judg- 
ment in the attachment was erroneous, nevertheless lb long as it 
continues in force, it ihall bind the parties. For which reafons 
they prayed judgment for the defendant 

But Nort.be)' l contra for the plaintiff. Of which opinion was 
Holt chief juftice, Sir Giles Eycr and Sir Samuel Eyer juftices. 
F»'ci;n at- For, i. Foreign attachment (by them) cannot charge any perfon 
tacnn.ent but a debtor, and the ordinary is no debtor, before goods come to 
»”<ktHor° n '^ ki s hands. 5 Co. 82. 9 Co. Henjloe's cafe, F. N. B. 210. b. 

Ordinary no 2. Garnifhment cannot be, but where thegarnifhee is liable to the 


London, 


Forci;nat- * x uicigji 

tacnmcnc but a debtor, ani 

charges only hj s hands. C Ct 

a dc'oior. J 

Ordinary no 2 * 1 * fll ill LTl v fl t 

debtor, before 

goods come to his hands. T. Jones 165 
action of the defendant. 


Garnifliment cannot be, but where the garniftiee is liable to the 
2 adion 
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aftion of the defendant} for the gjrnilhee may plead all things 
that the defendant might have pleaded. But in this cafe the ordi- Ordinary fan- 
nary, who was the pretended defendant, could not have had an I^inJunime! 
aftion againft Lewis for this mo’ney. Therefore if this foreign at- flue's debtor, 
tftchment (hall be allowed good, it will be in effedt to adjudge a 
power in the attachment to give an attion, to a perfon who can- 
not have one by law, which the attachment cannot do. But 
where there is an executor or adminiilrator, a foreign attachment 
may well be allowed, becaufe they may be fued, or may fue. 

And’ as to the objection, that the judgment although erroneous 
(hall bind the parties until it be reverfed, the court anfwered, that 
non valet excfptio ejus rei cujus petitur diffblutio. And the admini- A’«» w-r <*. 
ftratrix, in this cafe could not ttcverfc this judgment, ^becaufe t,pM t}Ui rti 
fhe is not party to the record. And by Holt chief juftice,%«r/- 
ling’s cafe, 5 Co. 82. where it is faid, that the adminftrator is 
bound by the cuftom to pay a debt upon (imple contract, &c. is 
not found law. And afterwards, Mich. 7 Will. 3. in B. R. <695. 

(Sir Giles Eyre being dead, and Sir Thomas Rokeby made jofltice in * 
his place) the whole court of King’s Bench gave judgment for 
the plaintiff. 

Memorandum, Sir Edward Ward knight , attorney general, was 
this term made ferjeant at mp, and lord chief baron of the Ex- 
chequer, in the place of Siry Robert Atkins ( but this was no- 
'lens volens,) And Sir Thomas Trevor Jblicitor general the 
eighth of June Jucceeded in the office of attorney general. And 
Sir John Hawles knight , of Lincoln’s Inn, fucceeded in the office 
of folicitor general. And Sir Salathiel Lovell knight , recorder 
of London, was made King's ferjeant. 


CL 
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7 Will. 3. B. R. 1695. 


Sir John Holt Chief Juftice . 
Sir William Gregory 
Sir Thomas Rokeby 
removed this term out 
of the Common Pleas 
in the room of Sir 
Giles Eyre ' 

Sir Samuel Eyre 


Sir John Dalfton verf. Janfon. 

s.c.iStiiqio. A CTION upon the cafe grounded upon the cuftom of 
s Mod. 89. /% the realm againft a common carrier, and trover , were 

cuftomagiinft / % joined in one declaration. Upon not guilty pleaded, 

« carrier and **' verdid for the plaintiff. And it was moved in arreft of 

judgment, that thefe adions cannot be joined j for although the 
Kcb. V*. cafe upon the cuftom feems to be founded upon a tort , yet it founds 
p.S7* in contrad ; and then an adion founded upon contrad cannot be 
lfod. 870. p. j 0 } ne( j w jth an adion founded upon a tort , as trover. And 1 Sid. 244. 

Mod. 7i. Matthew verf. Hopkins, for this reafon in a like cafe judgment was 
Comb. 332. arrefted. And of the like opinion was the whole court at prefent, 
3 s»ik. *04, ar) d therefore judgment in this cafe was arrefted. See 1 Ventr . 
sWiiton 319' 223. Ovsen verf. Lewin contra. See 1 Sid. 223. Wright ver- 
■nd M* 11 v* fus Berle . 

Goodfoa, J 
C B. 

Mich. 130*0* 
j. jWilftm. 



Penfe 
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Penfe verf. Proufe. 

M R. Pratt moved for a prohibition to the con Si Story court of s - c. Canh. 

the biSbop of Exeter, where hi; client was libelled againft ? 6 ^’ odi g 
for a rate affefled by the churchwardens by cuftom for repair of s 9 ' 
the church, as well the chancel as the nave of the church. And tbe p»- 
refolved, 1. That the parishioners, and pot the churchwardens, Ji e majority f 
ought to affefs the rate. 2. That the par fon 
chancel and not the parishioners, bpt that the 
repair the nave pf the church. And by Holt 
canon law the parfon ought to repair the whole j but by the * R®. Abr. 
cuftom of England the parfo- lhali repair the chancel, and the - 

parishioners the nave of the church. And by the cuftom of London Comb. 34^!' 
the parishioners Shall repair the chancel alfo. But Rokeby juftice ftnftionem 
was of opinion, that the parishioners ought to contribute to the ^lute^tbe 
charge of the ornaments of the chancel, put Holt doubted of that, charge of the 
Then Sir Bartholomew Shower moved, that a prohibition Should 
be granted, only quoad the fuit for the rate for the chancel. But Ld.'Hard* 
refolved, that tjhe prohibition Shall be for the whole, becauSe it is Rep. 381. 
but one rate, ahd intire; but if a man libel for two diftind things. When a pro. 
the one of which is of eccleliaftical conufance, and the other nor, b * K,0B 
a prohibition Shall be granted, quoad that which is of temporal f Uj* otei 
conufance, and they of the court Cbrijlian Shall proceed for the 
other. Therefore in the principal cafe a prohibition was granted. 

8. €. ; Mod. 

• 76. 77. u 8. 

Herbert verj. Walters. 

596. 

R Eplevin. The defendants as overSeers of the poor of the 

parilh avow for a rate, fet upon the plaintiff by force of i n «owr"yupl 

tiff replies De tnjuria fua propria ®» 43 £iiz - 
his they were at iffue. Aod at the JtmiunJe 
trial, after appearance, the plaintiff was nonfuit. And Sir Francis trial* nor f u it, 
Winnington moved for a writ of inquiry of damages, and after ^ 

debate at feveral days, refolved, that a writ of inquiry (hall be ^“"^ d av * 
granted. .For if the jury try the iftue, and do not find damages Where,awnc 
in cafe where damages are recoverable, this (hall not be fupplied.by ^ # 
a writ of inquiry, becaufc the damages are part of the verdi and defect m* ' 
if the jury had found exceffive damages, the party might have had verdict 
an attaint. But in this .cafe, although the jury by the Statute 
(notwithstanding they did pot try the iSTue) might have been e fq;V Un- 
charged to find damages ; yet if they had found them, it had been *® 
but an inqueft of office, and by confequence the party could not 
have had an attaint if they had been exceffive. And the reafon of s. k 

j this Ca * in P®’' 1 * 

£01* 


41 Eliz. cap. 2. The plain 
abfque tali caufa , and upon t] 


paruhioners ought to * ,lel8 tlle 
chief juftice, by the 
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Upon de- this does not differ from the cafe where there is a demurrer to the 
cvldencethe* ew *dence at the 1 trial, the jury may affefs conditional damages, and 
Jdrynuyaf- if they do not, a writ of inquiry may be awarded. I Cro. 143. 
i*f» damages, £)arrofe verf. Nevcbott. Befides that, i Roll. Rep. 272. Brampton’ % 
mquiTy'may cafe, and 2 Roll Rep, 1 1 2. are cxprefs authorities in point. And 
be awarded, this is not (ike the cafe of Ward verf. Culpeper , Mich. 20 Car. 2. 
St \ \ ^ ,lfon B R. 1 Sid. 380. where in replevin the defendant avowed for 
* a rent-charge, and iflue being joined, the jury found the value of 

the cattle and damages, but did not find what rent was arrear ac- 
cording to the ftatute 17 Car. 2. cap • 7. and refolved, upon a 
motion for a writ of inquiry, that it cannot be granted, becaufe 
the ftatute fays that the ‘fame jury (hall inquire of the value of the 
cattle and of the rent arrear ; but the 43 Eliz. laft paragraph, gives 
the party his eledion, either to have the jury find the damages 
Raym. in. or to have a writ of inquiry. And Holt chief juftice faid that he 
1 K«t> *«8*. rem cmbred a cafe 17 Car. 2. B. R. Burton verf. Robinfon. De- 
ln detinue if ‘ tinue for a charter, verdid for the plaintiff upon iffue joined, and 
the jury omit tHe jury found damages, hut did not find the value of the deed j 
thedeed, this a °d upon motion for a writ of inquiry the court doubted, whether 
cannot be fop- it (hould be granted : but afterwards he was informed, that a writ 

inquiry was granted, contrary to Cbryney’s cafe and (by him) 
inquiry. contrd ,y. t0 ) dW . 


S. C $ Mod. 
86 . 

Canh. 347. 

2 Salk. 627. 

The 

pUinuflfde- 
c lares for 
wares fold* 
The defen- 
dant pleads 
acceptance of 
a hat in fatif- 
fa&ionof the 
promifes (not 
of the money 
dae by them) 
• good bar. 

5 Rep. t» 7. 
Mod. 677* 
Comb. 346* 
1*, Mo 85. 
Sty > 39 * „ 

3 Wilfott 86 . 


Young verf. Rudd. 

ASfumpfit and quantum meruit by an apothecary for medicines 
** and attendance upon the defendant when he was fick, £jc. 
The defendant pleads, that he gave to the plaintiff a beaver hat in 
fatisfa&ion of thofe promifes, and that the plaintiff accepted it in 
fatisfadlion. The plaintiff, proiejlando that the defendant did not 
give the beaver hat io him in fatisfadiion, traverfes the taking 
by him in fatisfa&ion. The defendant demurs. And Mr. Hall 
took exception to the plea, that it is pleaded in fatisfadion of the 
promifes, whereas it ought to be in fatisfa&ion < f the money due 
upon the promifes, and compared it to the cafe of Neal icrf. 
Sheffield^ Telv. 192. where acceptance of a load of lime was plead- 
ed in bar of a bond, which was upon condition, and adjudged no 
pica, becaufe it ought to have been pleaded in faiisfadtion 6f the 
lum of money contained in the condition. But, by the court, the. 
cafes differ, for in the cafe cited a releafe.of the condition had not 
been a bar to debt, upon the bond ; but here a releafe of the pro- 
mifes had. been a good bar in this a&ion, and therefore the defen- 
dant his. pleaded well enough. Then Mr. Nor they took exception, 
that the. traverfe'in the replication was ill, for’the.traver ft ought 
to be to the mod material parr, Vvhich is here the gift} for if the 

defendant 
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defendant gave in fatisfa&ion, and the plaintiff received it ; whe- 
ther the plaintiff received in fetisfa&ion, is not material j for it 
■muff be, if he will receive it, that he receive it to that intent, for 
which the defendant gave it. As if A. owes B. 20 /. upon a bond, &. El. 61 . 
and 20 /. upon a Ample contract, and A. pays B. 20/. in fetisfac- 
•tion of the money due upon the bond, and B. fays that he will 
■accept it in fetisfaltion of the money due upon Ample contrail, 
neverthelefs if he accept it, it (hall be adjudged, that he accepted 
it for the money due upon the bond. Therefore in this cafe the 
traverfe ought to have been to the gift. But Mr. Hall for the 
; plaintiff argued, that of neceffity this new agreement muff be by 
•the mutual affent of the parties, and then the acceptance is as ma- 
terial as the gift. Of which opinion was Holt chief juftice : For Gift or ac, 
if the defendant had pleaded the gift, without an averment that ceptanceare 
the plaintiff accepted it, the plea had been ill. And Holt cited tr * ver&Ue * 
Hob. 178. Erie verf. 'Tuck, where the acceptance was traverfed j 
and therefore (by him) both the gift and the acceptance was tra- 
•verfablej and therefore he was of opinion, that judgment fhould 
he given for the plaintiff. Rokeby juftice was of opinion for the 
plaintiff, but for another reafon, becaufe Ance the plaintiff had 
taken by proteftation the gift, and had traverfed the acceptance, it 
■doth not appear that there was any receipt. But if there had been 
any receipt confeffed, he feemed to incline, that the acceptance 
had not been traverfable for Mr. Nor t key's reafons. The fame 
cafe between Telverton and Salijbury , and the feme judgment Yetv«t«m v. 
this term. ‘ Salisbury. 


Rex verf. Leafon and Edwards. 

T HE defendants were taken by a meffenger, and kept in The prayer to 
cuftody feveral days in Middlesex ; and the beginning of this intit,e * **" 
term they entered their prayer according to the habeas corpus act. ofth t b a b f as 
After being brought before Sir William Trumball fecretary of ftate «<•/«/ aft mull 
Jie committed them to the Marjhalfea for high treafon in confpiring m 

the death of the King; which fait was fuppofed to be committed wh/reTe^ 
dn Surrey. And now being brought to the King’s Bench bv ha- ought to be 
teas corpus. Sir Francis Winnington and Sir Bartholomew Shower 
moved that they Aiould be bailed. But denied by the court, for 
• the intent of the habeas corpus alt was, that the prayer Should be The icing’s 
entred, where the party ought to be tried ; which in this cafe muff how pieTori- 1 
he at the affifes in Surrey , for the King’s Bench cannot originally ginaiiy of a 
Jiold • plea of felony ariAng out of Middlefex, and therefore the felon £ 
King’s Bench will remand the prifoners to the Mar/baf/ea. Ex°^.° ‘ 
relatione m' ri Ives . Hill. 8. The Lord Montgomery, being indifted Lord Momgo. 
in London for high treafon. for confpiring the death of the King, merj * wfc ‘ 

R entred 
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entred his prayer in the King’s Bench ; but adjudged that it ought 
to be entred at th %OA/ Baity. 

Leward & ux’ verf. Bafely. 

s. C. i Salk, t | 'Rcfpafs, affault and battery, for a battery committed upon 
Bro.’trefpafi, JL f he wife. The defendant pleads, de fon affault demejhe of 
p. iz8. ’ the wife. The plaintiffs reply, that the defendant went out to 
fight the hufband, and that fhe being defirous to aflift her hufband, 
and to keep him from being wounded, infultum fecit upon the 
defendant. The defendant demurs. And Mr. Cartbew argued, 

1 Mod. 36. that this infultum fecit was ill. And for that he cited a cafe bc- 
* Sid. 44- 1 - tween Jones and ‘freflian > intr. Trin. 2t Car. 2. B. R. Rot. 1841. 

Treipafc, affault and battery ; the defendant pleaded de fon affault 
A m»n c»nnot demejhe i the plaintiff replied, that he was poffeffed of a clofe called 
jii&ify an af- Cupners clofe, and that the defendant broke the gate and chafed 
fence* of hi* ^is ^ or ^ cs * n t ^ ie c i°^ e » aI, d the plaintiff for defending his poffeffion 
dofe. molliter infultum fecit upon the defendant : And upon demurrer 
adjudged a bad replication, for he fhould have faid, molliter manus 
impofuit: but he could not juftifyan affault in defence of his pof- 
t Lut. 1483. feflion. And this cafe the court agreed to be good law, but diffe- 
A wife Jay ren t f rom the prefent cafe; for this is ajuftifiable affault, for the 
fault L*de- * ' v »fe may lawfully make an affault, to keep her hufband from harm, 
fence of her and fhe has pleaded it fo. In the fame manner a fervant may 
hufband. juftify an affault in defence of his matter, but not e contra, becaufe 
Servant may the matter might have an action per quod Jervitium ami/it. So in 
iaultfnd" fence this ca f e » if the defendant lifted his hand to ftrike the hufband, the 
of h» mailer, wife might well juftify an affault to prevent the blow. And if the 
but not t ten. f a £t had been otherwife, the defendant ought to have rejoined, de 
tra ‘ ■ fon tort demefne , and then it had been againft the plaintiff. But a 

A man cannot man cannot juftify an affault in defence of his horfe, or his pof- 
faulunde-" f e ® on » f° r there he ought to fay, molliter manus impojuit. Judg- 
fence of hit ment For the plaintiff, nifi, &c. 

horfe. 

Ow. 150. contra, Bro. trefpafs, 189. Ibid. 217. Hawk. P. C. 131. cap. 6j. f. 24. Ibid. 154, c, 62. f. 3. 
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S. C. 2 Salk. 
* 4 * 

q Mod. 87. 
New trial 
(hall not be 
granted in 
prnal a&ions, 
where the 
verdidt is for 
the defendant, 
though con- 
trary to evi- 
dence. 

Horton v. 
hundred de 
Edmonton. 


mith verf. Frampton. 

C'MI'TH brought an adion upon his cafe againft the defendant, 
^ for negligently keeping his fire, by which the houfe of the 
plaintiff was burnt.* And after verdid for the defendant Mr. Mon* 
tague moved for a new trial, upon a fuggeftion that the verdid was 
againft evidence And he argued, that though it was a fevere 
adion, yet all adions were grounded upon reafon, and that new 
trials had been granted againft the hundred. T rin. 1691. B. R. be- 
tween Horton , and the hundred of Edmonton. . A like cafe Trt'n. 

S Will. 
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5 Will, & Mar. C. B. So it is agreed l Sid. 49. between Bead * nd 
and Dawfon, that a new trial may be grantecLto the defendant in 
an information in perjury where the King « not party, without 4 . 

confent of his council, and where he is party, with the confent ^“j on ^‘ he 
of his council. But ferjeant Darnall and Sir Bartholomew Shower u»e h»rdlhTp 
e contra : That the court does not grant new trials where the verdidfc of the Cafe » 
is for the defendant in penal actions* as perjury, forcible entry, &c. * e fofa 0 “ 0 ^* 
And in Hil. 4 G? 5 Will. Of Mar. in information again ft Davies triais^nd cited 
for a riot, the judge before whom he was tried certified, that it * s» lk * 6 n- 
was averdidt againft evidence ; neverthelefs in motion for a new Barnes, Paf 
trial it was denied. So in Sir John Jackfon's cafe, in information 6 Geo’, t, 
for fubornation of perjury, ferjeant Maynard produced feveral affi- 
davits, that the moft material witnefles were withdrawn by a trick D*vie»’i cife. 
of Sir John Jack/on ; and yet upon motion for a new trial it was 
denied} which cafe Holt chief juftice faid he remembred well. J ' 7 * 
And the court after having confidered this cafe feveral days re- 19 ’ 
folved, that this being a cafe of hardfhip, and the jurors being 
judges of the fadt, no new trial fhould be granted ; though Holt 
chief juftice, before whom it was tried, was diflatisfied with the 
verdidt. And Mr. Northey faid, that Mr. Siderjin is miftaken 
in the cafe of Read and Dawfon , for 3 Will. & Mar. B. R. be- 
tween the King and Queen and Stone, in information for perjury, Rex v Stonc 
a new trial was granted to the defendant without the confent of 
-the King’s council. 


Powers verf. Cook. 

D EBT upon bond againft the defendant, as executrix to J. S. S. C. 1 Salk. 

The defendant pleads, that J. S. died inteftate, and that 29 ^ Qd f g 
adminiftration was granted to her of the goods, &c. of J. S. and 145. 
therefore petit judicium Ji ipfa ad b'tllam praediftam refpandere delet. Carth - 3 6 3 - 
The plaintiff demurs. And Mr. Dee for the plaintift argued, that ’ I ^“ v ' # j. b * 
the plea is ill. For if the defendant admin iltred the goods of J. S. Debt againft 
before adminiftration granted to her, (lie is chargeable as cxecu- 
trix de Jon tort. And therefore flie ought to have traverfed that p [ e ^j,ia 
(he meddled before as executrix, as Teh. 1 1 5. 1 Brown J. 97. Loth - abatement. 
bury O’ ux v. Humfry . The plaintiff brings debt as adminiftra- ^|‘ 0 t i ft" t ' r , ix ‘ d ' 
trix to R. The defendant pleads, that R. made his will, and made 
him his executor; and upon demurrer adjudged an ijl plea, be- 
caufe he ftiould have traverfed that R. died inteftate: So 3 Cre. 

56 5. Bradbury v. Reynell. 810. Bethell v. Stanhope. Sir Bartholomew. 

Shower contra. That the books of 3 Cro. 56 5 & 8 10 are founded 
upon this reafon, that the pafty was conufant of the intermedling ; 
but 3 Leon. 197. and 3 Cro. ioz. Stubs v. Rightwife, and Paf. 

1 8 Car. 2. C. B. rot. 736. arc exprefs, that the plaintift* ought to 
reply that fpecial matter. Of which opinion was the whole court. 

1 And 
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And Holt chief juftice faid, that if the defendant had taken ftich 
traverfe, it had made her plea vitious ; for it is enough for her to 
(hew that the plainUfF s writ ought to abate ; which (he has done, 
Motwiverfe * n (hewing that (he is chargeable, only by another name. Then as 
th»c which i« to the traverfe, that (he did not adminiftcr as executrix before the 
iTthe'^wn 1 ^ etters adminiftration were granted, it would be to traverfe what 
toPi aJcitni- is net alledgcd in the plain tiff ^declaration, which would be againft 
tion. a rule of law, that a man (hall never traverfe that which the plaintiff 

Doa. pladt. hag not; alledged in his declaration. Then Mr. Dee took exception 
t'tfl. 12%, to the conclufion of the plea, that it was not in abatement. Sir 

2 3 8 - Bartholomew Shower e contra cited Piacit. gen. & fpec. tit. Abate- 

Condufian of ment 20, 2i. and argued, that if it had been only petit judicium 
plea in abate- f a j j,jj/am praediftam Jiq ut praefertur formatam refpondere debet , 
it had been good enough. But the court denied thofe cafes, and 
Conclufion of faid, that in this prefent cafe it is a proper conclufion to the jurif- 
"uHHiOon of <h£tion, which is fometimes alfo ft curia cognofcere velit j but it 
the court. cannot be good in abatement: And therefore judgment, that the 
defendant anfwer over. But a conclufion in abatement ought to 
pray judgment, quod billa caffetur. The fame judgment was given 
Kiehol* v. £ or t £ e re afon in this laft point this term, between Nichols 

JSfSt Sb’tk'ri. 


Stedman verf Bates. 

S. C. i Salk. Eplevin for the taking of bricks, Gfc. The defendant makes 
39 £,' od , f JL\- conufance as bailiff to the countefs of Salisbury ; and (hews. 
Catch. ‘264* that yohn Bennet was lei fed of the place where, &c. in fee; and 
Coparceners being feifed, demifed to John Griffith for x 80 years, rendring rent, 
(hall join in That ") ohn Bennet died, by which the reverfion defeended to the 
»’°Mod. 86. counte f s °f Salisbury and her lifter Mrs. Bennet , daughters and 
Comb 347. heirs of the faid ’John Bennet. And as bailiff to the countefs he 
makes conufance for rent-arrear, £?c. The plaintiff demurs. And 
Hall for the defendant fays, that although the daughters were one 
heir to the father, yet they have feveral inheritances ; and there- 
fore it is not abfolutely neceffary for them to join in avowry. And 
Ofmer <v. h e cited a cafe in point, Trin. 4 6? 5 Will. & Mar. C. B. rot. 

Lutw ' 707. Ofmer, verf Sheaf e. But by Rokeby juftice, this point was 
never moved in that cafe. And Littleton himfelf fays, that co- 
parceners ought to join in avowry. And therefore judgment for 
the plaintiff. * 

Memorandum, Sir John Powell, puifne baron of the Exche- 
quer, was removed into the Common Pleas in the room of Sir 
Thomas Rokeby, removed into the King’s Bench this term ; 
and Sir Littleton Powis, puifne judge of Chefter, was made 
baron of the Exchequer . 


Drage 
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Shower’ & rule Haines might marry his own baftarc^ which doubtlefs 
could not be allowed. Adjoumatur. 

* 

Memorandum, Sir William Williams and Sir William Whit- 
lock were turned out from being King’s council, 

Bovey verf. Caftleman. 

/ , Ndebitatus ajfumpjit. The plaintiff declares that there was an iMitatm */. 

agreement between the defendant and him, that if the duke of 
Savoy made an incurfion into Dauphinee within fuch a time, that wager?* * 
then the plaintiff fhould give the defendant 100 /. And if the duke * Salk. 23. 
did not make the incurfion into Dauphinee within the time limited, *** 
that then the defendant fhould give to the plaintiff too/, which Lev? mj. ' 
agreement was reduced into writing and figned by both the parties: X2 Mod - 6 9 - 
and the plaintiff avers, that the duke of Savoy did not make any |foo* s 6 09 ’ 
incurfion into Dauphinee within the time limited ; by which the Sid. 160. 
defendant became indebted to the plaintiff in 100 /. and being in- 66 7 * 
debted affumed to pay, &c. Upon non ajjumpjit pleaded, verdict 
for the plaintiff. And now Mr. Nor/hey moved in arreft of judg- Vent. 268. 
meat, that there was not any confideration to raife a debt, for no sk,n * * 96 ' 
debt can arife between the plaintiff and defendant upon the incurfion 
of the duke. For it is but a wager, for which indebitatus ajfumpjit 
will not lie, becaufe there wants a real confideration. But for mu- 
tual promifes ajjumpjit may lie, but not indebitatus ajjumjit . For 
indebitatus ajfumpjit wiU lie only in cafes where debt will lie, but 
in this cafe debt cannot lie. ^uod Juit eoncejfum per totam cu- 

riam. And therefore judgment was given, quod querent nil capiat 
ter biliam. 


Fletcher verf. Ingram. 

Intr. Mich. 7 TP ill. 3. B. R. Rot. 107. -f* 

R Eplevin. The defendant faith, that the place where, &c. is 
in Chenfon , and that Chcnjbn is parcel of the manor of Cben- 
j'on, of which manor J. S. is feifed in fee ; and preferibes to have 
a court-leet of all the inhabitants within the faid manor ; that 
there is, and time whereof, &c. hath been, a cuffom within the 
faid manor, that the homage of the leet has ufed to eleft a con- 
ffable, at the lcct held within the month of "St. Michael, out of the 
inhabitants of the manor, to be conffable of Chenfon for one year ; 
that the perfon fo defied hath ufed to take an oath to execute the 
laid office j or in cafe of failure, that the fteward of the court ufed 

T to 


+ See the en- 
try, 3 Ld. Ray- 
mond 1 17, at 
full length. 
S.C. 1 Salk, 

5 Mod. 124. 
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to impofe a reafonable fine. That the plaintiff being an inhabitant 
within the manor was eleded by the homage according to .the 
cuftom, to be conftable for one year then next following, unde 
notitiam babuit : And becaufe the plaintiff refufed to take the oath,, 
the fteward impofed 4or. fine upon him } and becaufe the fine was • 
not paid, the defendant makes conufance of the taking of the cattle 
as a diftrefs in the place where, &c. as bailiff to J. S. The plain- 
tiff demurs. And ferjeant Wright for the plaintiff took exception. 
i . That the cuftom was void for the uncertainty, for it is not 
fhewn, for what year the perfon- eleded ought to ferve, for the 
Cuftom that • cuftom is, to ferve one year generally. 2. Admit that the cuftom 
*e£t«d^by* the isg 00 ^, then it is not purfued j for the plaintiff was eleded to ferve 
homage ftall the year next enfuing. Sed non allocatur ; for by the court, it 
ferve .for a {frail be intended, that the cuftom is, to ferve the year next en- 
amTftiilTbe’ fuing- And Sir Bartholomew Shower cited a cafe between Titus 
intended for and Perkins fince the revolution, in which Holt chief juftice held, 
the year next t fr a t a cuftom, that a c'opyholder (hall pay the profit of One year 
3* Mod* ij2. generally for a fine for admittance, was good, without alledging 

Ticuw. Per- what year. 

Icirid. 

Cuftom to pay the profit of a year for a fine, good, without faying what year. 

The fecond exception was that |he cuftom is void, becaufe it is, 
that the party eleded fhould take an oath, to execute the office 
&c. But in the cuftom no perfon is named, who ought to ad- 
minifter the oath ; and it is not in the power of the party to 
take the oath, without the concurrence of feme perfon to admi- 
nifter it. And in 8 Co. 38. b. GrieJJ/s cafe, it is pleaded, that the 
perfon ought to take the oath before the fteward in court. Sed 
kw 'he 'ho" non adocatur. For by the court, of common right the homage 
mage eiefis in courts leet fhall tied the conftable, and this is the conftant 
the conftable. pradice in Middljex. Then the fteward by confequence of law 
The fteward ma y f e t a fine upon the party eleded, if he refufe to ferve, though 
without cu.° e n0 cu ft° m i s Pledged for the fine. But this luppofes the party 
ftom on him prefent in court. When he is not prefent in court, the fteward 
who refutes to canno t fet a fine, but his refuftl ought to be prefen ted by the 
in court. h * homage at the next court, and then he fhall be amerced. In the 
If he be ab- & mc manner if the perfon is prefent in court, the fteward ex officio 
font, he (hall may adminifter the oath ; but if the court is adjourned before the 
be presented oat fr taken, the fteward ought to iffue a precept, to command the 
and amerce . p art ^ to ta fr e t fr e oat fr before the juftices of peace. For though- 
The fteward juftices of peace had their beginning within time of memory, yet 
adminUteran they have the fame authority, as the confervators of the peace had 
«ath to * man at common law, who in fuch cafe might have adminiftred the oath. 

e)c£ttd con,- 

liable by the homage, being preTeot in court. If he is not prefent; the fteward (hall Ube a precept, to 
command him to (wear before the jufticej of peace. 

2 * The 
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The third exception Was, that the defendant fhould have al- 
leged a cuftom for the taking of the diftrefs. Of which opi- 
nion was -the whole court. 

The fourth exception was, that the general averment, that the 
plaintiff inde noticiam habuit, is not fufficient, but the plaintiff 
-ought to have had fpecial notice, and this ought to have appeared 
in the pleading. Of which opinion was the whole court alfo. 
And for thefe two laft reafons judgment was given for the plain- 
tiff. See Winch. Ent. 989. 


If a man lays ‘ 
a cultom for a 
fine, be ought 
to lay alfo a 
cuftom for * 
diftrefs for it. 

A roan defied 
conftable fiuH 
not incur a . 
penticy, be* 
fore notice, for 
notfcrvtng. 


Walter verf. Stokoe. 

J udgment in trefpafs was given againft five. Four bring error, 
and adjudged that the writ was not good. For all perfons 
againft whom a joint judgment is given, ought to join in a writ 
of error : but it appeals here upon the face of the writ, that there 
was another per ion, againft whom the judgment was given, who 
Has not joined in the writ of error, and it is not.alleged that he 
is .dead, ai>d therefore the writ is bad. 2. It was, adjudged, that 
although the curfitor had right inftruftipns, ; yet this writ of error 
is not amendable by common law, nor by any of the ftatufes. 
For all amendments are granted for the fupport of judgments, 
but the principal defign of a writ of error is to reverfe them. 3. It 
was adjudged, that if the writ of error had .been amendable, yet 
the plaintiff in error fhould riot be obliged to amend his writ at 
the defendants motion (for in this cafe Mr. Northey for the de- 
fendant in error moved that the plaintiff fhould amend his writ) 
for a man cannot oblige another to fue a writ, in other manner 
than he himfelf intends. See 1 Leon. 134. And Holt chief ju- 
ftice faid, that the defendant in error is fcarce party in court; 
for if he dies after in nullo ejl erratum pleaded, the court fhali 
proceed ; but if the plaintiff dies, it is otherwise. See 1 Ventr. 
34. And for thefe reafons the writ of error was quafhed. See 
Telv. 52. Jones 406. 1 Rol. Abr, 418. pi. 13, Raft. Ent. 30 1. 
.1 Sid. 216, 429. 
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Dominus Gerrard verf. Dominant Gerrard. f 
Error C. B. 

D OWER. As to part the tenant confefles the adtion, and 
judgment is given in C. B. 'for the demand, and miferi- 
cordia entered againft the tenant. And as to the refidue, the tenant 
pleads, that Sir 'Thomas Gerrard was feifed of the mefluage now 
, in demand called Bromley , in his deinefne as of fee. And being fo 
feifed. King James the Firft, by his letters patent under the great 
feal of England, created the faid Sir Thomas Gerrard baron of 
Bromley ; and fo the mefluage in demand became caput baroniae ; 
and he prays judgment, if the demandant ought to be endowed 
thereof. The demandant demurred : And judgment was given for 
her in C. B. and another mifericordia entered againft the tenant ; 
who now brings error, and afligns for error, i. That the de- 
mandant ought not to have dower of this mefluage, being caput 
baroniae. 2. That there ought not to be two mifericordia' s againft 
the tenant. And Sir Bartholemew Shower and Mr. Acherly ar- 
gued, as to the firft point, that it would tend to the difhonour of 
the dignity, to have the capital meffixage divided and difmembred ; 
but it would be more for the honour of the realm, that it be kept 
in tire. And for authority cited Co. Lr. b. Fitzb. Dower, 180. 
Bra&.li. 2. 170. b. Paf. 4 Hen. 3. rot. 7. But ferjeant IVright 
and Mr Northey contra -, of which opinion was the whole court. 
For thefc authorities muftbe intended of feodal baronies, of which 
there arc none at this day, except Arundel. And this privilege was 
allowed to them, becaufe they ought upon neceflity to defend the 
realm, to which they were bound by tenure : For the King at the 
creation of the barony gave to the "baron lands and rents, to hold 
of him by the defenfe of the realm. But then this cannot be a 
feodal barony, for it was in the feifin of the Gerrcrds before, and 
therefore was not given to the Gerrards by the King, at the crea- 
tion of the barony, to hold of him. And Roke'y juf.icc faid, 
that this was the rcafon of the judgment in the Common Pleas. 
As to the iecond point, the council for the plaintiff in error laid, 
tnat it is a rule in law, quod nemo bis punitur j ro uno dcliSto ; but 
if two amerciaments be allowed here, this rule will be broken. 
And for authority they relied on 5 Co. 57. Specot’s cafe, and "the 
rule taken in Peytoe s cafe, which has not been yet denied. 2 Book 
of judgments 102. Serjeant IVright and Mr. Northey contra , That 
there were two offences, and therefore there ought to be two 
amercements j for the tenant has delayed the demandant two fe- 
veral times, and then there being two lev cral j udgmen ts, he muft 

be 
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be twice amerced. 2 Leon. pi. 23 1. 1 RoV. Abr. 213, 21$. Bar • 
r/s cafe. Htzb. ’judgment 32. Raft. Entr. 19. Cu.. Entr. 169. 
I. And Specot's cafe is not again ft it* becaufe the fecond judg- 
ment there was erroneous, for there was no delay there in the de- 
fendant. And Brook, Amercement 16, 17, 56, infinuatcs, that 
where there is a final judgment given, there muft be a miferecor- 
Jia. And then when there is a new delay, and a new judgment, 
there muft be another miferecordia. And per curiam, the queftioa 
will only be, whether a man can be twice amerced upon one 
writ ? And adjudged that he may in this cafe. For when the 
tenant confclfes part, judgment muft be entred againft him, 
which is a final judgment j then there muft be an amercement, 
or it will be error: Then at prefentit is a queftion, whether the 
laft judgment fhall be for or againft the demandant ? But in the 
mean while* the demandant is delayed ; therefore when judgment 
is afterwards given for the demandant, there muft t>e a new 
amercement: But where one judgment depends, upon the other, 
and is but an interlocutory judgment, the law is otherwife. And 
judgment, for thefe reafons, was affirmed by the whole court. 


Chamberlain verf. Hewitfon. 

T HE plaintiff Chamberlain moved for a prohibition to the 
fpiritual court, upon a fuggeftion, that the defendant Hew- 
itfon preferred articles in the fpiritual court againft her for incon- 
tinency with the hufband of Hewitfon, and obtained fentence againft 
her. Upon which Mrs. Chamberlain appealed to the court of de- 
legates, who confirmed the former fcntencc, and made a decree, 
that the plaintiff fhould do penance, and pay cods to Mrs. Hewitfon. 
Afterwards the general pardon iffued, by which the penance was 
pardoned. And now the defendant Hewitfon libelled in the fpi- 
ritual court for the cofts j where the plaintiff Mrs. Chamberlain 
pleaded the releafe of the hufband of Mrs. Hewitfon , which the 
fpiritual court difallowed j and therefore fhe prayed to have a pro- 
hibition granted. And ferjeant Wright for the defendant argued 
againft the prohibition, that ubi cognitio principalis, ibi debet ejfa 
■cognitio accefj'orii. To prove which rule, and apply it to the pre- 
fent cafe, he cited Teh. 173. Starkey verf. Barton & Gore. 
.March 73. p. 1 12. 2 Cro 269. Robert's ca.Ce. A feoffment was 

tried in the fpiritual court in a cafe between Tutter and Whijkins. 
2. He argued, that it were in vain for any wife to commence a 
fuit againft the adulterefs, if this releafe fhould be allowed to bar 
her of her cofts, which are merely the charges of the fuit, by 
which '(he has brought the criminal to condign punifhment; there- 
fore thefe cofts ought not to be releafeable by the hufband, no 

U more 
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more than the cafe of Motarn, i Roll. Rep. 426. 2 Rol. Abr. 298. 
p. i-i 300. pi. 10. Againft which it was argued for the plaintiff 
by Sir Bartholomew Shower , that the prohibition ought to be 
granted j and of that opinion was the whole court. And refolved. 
Spiritual coart 1. That the jurifdidtion of the ecclefiaftical court fhall extend to 
n»y deter- the determination of the validity of letters patent* feoffments, re- 
Incnta, ^ ca ^ es * which come in queftion there, in matter properly 
within the ecclefiaftical conufance, provided that in the determi- 
nation of fuch collateral matters, they do not deviate from the 
rules of the common law ; for if they do fo, a prohibition fhall 
Cofhare given be granted. 2. It was refolved, that if a feme covert fue another 
Ae^wtuai 1 * * n Spiritual court for incontinency with her hufband, and re- 
court. The cover cofts, if the hufband releafe them, the wife is barred For 
hufband dies, fince the hufband is liable to the charges of the fuit expended by 
of the hufba nd *be wife, he fhall have the cofts in recompenfe ; befides that, the 
fhall not have wife cannot have a chattel intereft exclufive of the hufband. But 
tium», but the jf (he hufband dies, the wife fhall have them, becaufe they were 
See Cro. Car. a chofe in aSlion, and they fhall not go to the executors of the hu- 
«6. Gren'a fband. But if the hufband and wife are divorced a menfa et thoro, 
***' and the wife has alimony allowed her, &nd fhe fues for defama- 

tion or other injury, and recovers cofts, the hufband releafes them, 
yet the wife fhall recover them ; becaufe they come inftead of 
that which fhe has expended out of her alimony, which was a fe- 
parate maintenance, and not in the power of the hufband. And 
this is the reafon of Mot am' s cafe. But if the wife has a legacy 
left her, the hufband may releafe it. 2 Rot. Abr. 301 .pi. 2. In 
the principal cafe a prohidon was granted. 


Eafter 
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Sir George Treby Chief JuJlice. 

Sir Edward Nevill j 

Sir John Powell \Juftices, 

Sir John Powell of Gloucefter j 


* 

Lawton verf. Ward, f 

A CTION upon the cafe for fpoiling his way with carts 
and carriages. The plaintiff declares, that he was feifed 
of a clofe called L. and of another clofe called B. conti- 
guoufly adjoining, and that he and all thofe, &c. time 
-whereof, &c. had a cart way from the high road between F. and 
W. to L. tanquam ad tenement, •fpe&antem, and that the defendant 
cum carucis et carriages J'uis had made the way fo founderous, & c. 
ad damnum, (Sc. The defendant pleads, that W. TV. was feifed in 
fee of a clofe called C. and that he and all thofe, (Sc. time whereof. 


+ See the en- 
try of the Re- 
cord, J. Lord 
Raym. 123. 

S. C. 1 Lutw. 
.111. 

If a man pre- 
feribes for a 
way to go 
from A. to B. 
and he goes 
from A to B . 
and farther to 
C. which is 
his clofe, it is 
ill. Hot ion - 


(Sc. had a way in the fame way to his clofe of C. and the defendant l( hego« 
drove the carts, (Sc. as fervant to TV. to the clofe called C. (Sc. 

The plaintiff replies, and confefles the prefeription of the defendant, arrives at B. 
(sc. but fays, that he drove the carts to C. and alfo farther to m * 

D. (Sc. The defendant rejoins, that forafmuch as the plaintiff 
has confeffed, that the way did not belong only to him, but alfo 
to TV. his matter, he might ufe it as he pleafed, (Sc. The plain- 
tiff demurs. And adjudged for him by the whole court. And 
refolved, i. That the defendant has not purfued his prefeription ; 
for the prefeription is to go to C. then when he goes to C. and 
farther to D. he has not authority to do it. And Powell juft ice, ju- 
nior laid, that the difference is, where he goes farther to a mill or 
a bridge, there it may be good; but whenPhe goes to his own 
clofe it is not good. For by the fame reafon, if the defendant 
purchafes a thoufand clofes, he may go to them all, which would 
1 be 
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be very prejudicial to the plaintiff. And for authorities they' re- 
lied upon 1 Rolls Abr. 391 . pi 3. 1 Mod. 190. 3 Keb. 348. 

2. Refolved, that the replication is no departure from the decla- 
ration, but fortifies it ; and the plaintiff in an a&ion upon the cafe 
(notwithftanding that it is fuppofed, that he fets fortn his whole 
cafe in his declaration) may aid himfelf by a replication, as welt 
as in any other actions. For the plaintiff cannot devine, that the 
defendant will prefcribe for the fame way. And Powell junior, ju- 
ftice compared it to the cafe, where the plaintiff brings trefpafs 
for a horfc, the defendant claims it as a ftray, the plaintiff may 
well reply, that the defendant rode or wrought the horfe; and this 
fortifies the declaration, for by this the defendant abufed his right, 
and is thereby become a trefpafler ab initio. Telv. 96. Bagjhaw 
verf. Gaward. 2 Cro. 147. 3. Refolved, that the plea is good 

enough, notwithftanding that the plaintiff charges the defendant 
with fpoiling the way with carucis, &c. fuis, and the defendant 
juftifies as fervant with the carucis, &c. of his mafter, becaufe the 
defendant had a property in them by the pofleflion. 4. Refolved, 
that the prefeription, as the plaintiff has laid it, is good ; for 
though he fays, that he was feifed of two ij|pfes contiguoufly ad- 
joining, and then lays the prefeription for the way to one of them, 
tanquam ad tenement, fpeftantum, and has not (hewn, that he was 
feifed of any tenement before ; the court faid, that they would 
reject tanquam ad tenement . Jpettanttm as furpiufage. And in 
Rafiall it is often omitted. Raft. Ent. 618. 


TVikely verf. Hawkins. 


i Ro. Abr. TN ejectment, upon motion [for a new trial, refolved, that a 
* V Rep J 0 b A fteward of a manor may take a furrender of a copyhold, out 
t Leon. 3 * *7. of the manor j but cannot admit out of the manor; and that a. 
Godb. 142. cuftom, that the fteward fliall not take furrenders out of the ma r 
*>*• nor> j s a void cuftom. 


Kempfter verf Deacon. 


s. c s»ik. r I 'Refpafs for a clofe broken, &c. Upon not guilty pleaded, 
665. the nift prius roll was carried to the aflifes to be tried, and 

wheTe the t ^ iere by confcnt of the parties the jury had the.view, and the 
view Is gr»nt> trial was put off to the next aflifes, and then the iffue was 
ed, tb. plain- tried, and a verditft for the plaintiff and 13 s. damages. And 
full coits, t ho’ *k e queftion was in*C. B. whether the plaintiff fhould have 
thejary gives more cofts than damages, for the judge had made no certifi- 
but 10 da- catc that the title came in queftion. And refolved per curiam , 

snages. H T 
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the plaintiff (hall have full cofts; for it appears upon the record, 
that the view was granted, but the view cannot be ‘granted unlefs 
where the title comes in queflion. And therefore the granting of 
the view amounts to a certificate, that the title came in queftion. 

And by all the prothonotaries, it is always the pradice, to give 
full cofts where the view is granted. 

Dalfton verf. Reeve. 

G Ovcnant upon indenture, for non-payment of rent. The Co. Lit. 319. 

plaintiff 1 declares, that he was feifed of tithes, and by in- ** Ro Abr 
denture demifed them to the defendant, rendring rent, and the 940- 
defendant covenanted to pay it, and he aftigned his breach in non- 
payment of fo much. And the defendant pleaded eviction. The 
plaintiff demurred. And judgment was given for the defendant ; 
becaufe it is a rent, and the eviction is a fufpenfion of it, and 
therefore a good plea. Ex relatione triri Mather. 

Chalice verf. Adams. 

D EBT for 200/. The plaintiff declares, that whereas by an Debtuponthe 
ad for granting feveral rates upon tonnage of fhips and vef- of 
fels it is enaded, that if any gauger gauge any fat, &c. of beer, gaus ' ns * 
ale, &c. and do not leave a true note in writing of the laft gauges 
taken, with the brewer. &c. containing the true quantity and 
quality of the liquors gauged, he^fhall forfeit 5 /. for every offence; 
then the plaintiff (hews, that the defendant was a gauger, and that 
the 7 Nov. 5 Will. & Mar. he gauged divers veffels of the plaintiff 
of excifeable liquors, &c. and did not leave a note in writing, &c. 
and that diverjis temporibus after the 7th of Nov. and before the 
bringing of the adion, he gauged feveral veffels of he plaintiff 
and five other perfons, of excifeable liquors, and did not leave a 
note in writing, & V. contra formam jiatuti , unde aftio accrevit to the 
plaintiff to demand 200 1 . the forfeitures amounting to fo much at 
five pounds a time. The defendant demurred. And it was ob- 
jeded on the part of the defendant, that the plaintiff has miftaken - 
the ad, for the ad is for tonnage of fhips, but the plaintiff has de- 
‘clared upon the ad, which was to grant feveral rates for tonnage 
and fhips, but there is no fuch ad; then the plaintiff reftraining 
himfelf by a contra formam Jiatuti, when there is no fuch ad, the 
declaration is ill. Nutt. 56. Parker % cafe. Bed non allocatur. For Mifrecitalof 
the title of the ad is no part of the ad, and therefore it is but fur- 
plufage, and mifrecital fhall npt vitiate. Hardr. 324. in the cafe vitiate, 
of the Attorney general verf. Hutchinfon & Pocock , by Hale chief 
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baron. And Powell fenior juftice faid, that it was fo adjudged in 
the houfe of *pecrs between Darwyn and the earl of Monmouth. 
And by freby chief juftice the title of the aft is but a new ufage, 
and begun about 1 1 Hen. 7. but the mifrecital of the purview or 
ena&ing part always vitiates. 

The fecond exception was, that the plaintiff ought to have faid, 
poftea, viz. fuch a day the defendant gauged, &c. and ought not 
to have faid fo generally, diverfts temporibus , &c. And of this 
opinion was the whole court. For the proof is incumbent upon 
the defendant, that he has left a note, &c. But it is impoffiblc 
for him to provide witnefles to anfwer the plaintiff s charge, if he 
does not know at what days the plaintiff will charge him. See 
2 Roll. Abr. 81. Afhton'% cafe, pi. 15. 

The third exception was, that he has faid divers excifeable li- 
quors, which is too general, for he fhould have fpecified what 
liquors, to the end that the court might have judged, whether 
they were excifeable or not ; of which opinion the whole court 
was, and therefore judgment was given &r the defendant. 

Another exception was taken, that it appears upon the plain- 
tiff s declaration, that he has miftaken his time ; for it appears, 
that a year was expired after the fadt committed, before the bring- 
ing of this action ; and therefore it is barred. by 31 Eliz. cap. 5. 
But as to that Nevill , and Powell fenior , juftices, relied upon a cafe 
between Culliford and Blandford adjudged ft nee the revolution j 
where an adtion qui tam, &c. by bill was brought in B. R. for ha- 
ving made a falfe return of a burgefs to ferve in parliament ; the 
falfe return was laid to be in March 1689, and the bill was filed 
term, pafehae 1690, fo that it appeared upon the record, that more 
than a year was elapfed ; and upon error brought in the Exchequer 
chamber it was refolved by the majority of the judges then prefent 
there, that where the informer ought to have the whole penalty, 
the ftatute of 3 1 Eliz. does not extend to it, becaufc it is not with- 
in the words of the adt, and penal adts are not extendible by equity. 
But Treby chief juftice, and Powell junior juftice, were of opinion 
contrary to that judgment* for if the informer lhould be bound, 
when the Queen was joined with him, much more fhould he be 
hound when he fued by himfelf. 

Note, Treby chief jujlice , Rokeby juftice of C. B. and Powell , 
bar. held, that for the faid reafon the judgment in the cafe of Culli- 
ford and Blandford ought to be reverfed j but Nevill and Powell 
juftices of C. B. and Lechmere and NeviUb arons held the contrary. 

Burghill 
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Burgh 31 verf. Archiep. Ebor. Epifcop. Carliol. Gibbons 
& univerfitat. Cantabr. 

D TJrghill brought a quart impedit againft the defendants. The writ If there are 
was returnable tres Mich . 5 # 7 //. © Mar. at which day the ^ r 0 e * d ' B j n ‘ 
■defendant Gibbons call an effoin, which was not adjourned. Then cXanehom 
the archbifhop of Tork caft an effoin, which was not adjourned, which fc not 
Upon which the defendants entred a non prof, againft the plaintiff, 
which upon motion in Hilary term laft was fet afide, becaufe the day in court 
effoin of the archbifhop of 2^r^, for the non-adjournment of which toclft » «*- 
the plaintiff was nonfuit, was ill caft, the effoin of Gibbons not be- foin ' 
ing adjourned, fo that the archbifhop had no day in court to caft 
an eftoin ; upon the fetting afide of which non prof, the record was 
made right, and the proceeding was in this manner, viz. the writ 
was returnable tres Micb. 5 Will. & Mar. at which time Gibbons 
was effoined, which was adjourned to craft. Martin, then the arch- 
bifhop caft an effoin, which was adjourned to oBab. Hilar, and at 
oBab. Hilar, the other two defendants were not effoined but made 
default; then the plaidtiff fues a pone againft them, to fhew caufe 
why they made default, returnable oBabis purifications , at which 
day iffued an alias pone, which was continued until the firft return 
‘•of laft Hilary term ; at which day the bifhop of Carlifte caft an 
effoin, which was adjourned to quinden. pafehae ; at which day the 
univerfity caft an effoin, to which the plaintiff entred a challenge 
upon the effoin roll, and the defendant demurred to the challenge, 
and the effoin was quafhed by the court, becaufe an eftoin is an 
•excufe of the appearance of the party, now a corporation cannot Corporation 
appear, and therefore cannot caft an effoin, nor enter into recog- c * nnot 08(1 *" 
mzance. Bend/. 121. 21 Edw. 4. 79. And now lerjeant Gould terintorecog- 
moved, that the archbifhop of York might have an effoin, his for- niMnc<r - 
mer effoin which he caft being adjudged ill upon the fetting afide of Mo - 68 - 
the non prof, and fo he had not had any elfoin. And per curiam, Effoin m»y be 
he fhall nave an eftoin, for the courfe of the court is, that an effoin 
may be caft at any time before a ne recipiatur is entred j and the « r<, • 
reafon of the irregularity of the firft elfoin of the archbifhop (which entred - 
was fet afide for that caufe) proceeded from the plaintiff s own 
fault, viz. the non-adjournment of the eftoin of Gibbons, upon If the plaint iff 
which he might have been nonfuit; but where there are feveral de- doeJ not ad *. 
fendants, and one of them calls an elfoin, which is challenged, and 'H h ed!- 
upon demurrer the challenge is allowed ; the others have no day fcn'dmt, he 
in court to caft an eftoin, becaufe idem dies datum eft to them all, be non * 
but all the defendants may join in effoin if they pleafe, or any two 

Three defen*. 

-dents, one calls an eflpin which is challenged, and the challenge allowed, the others have no in court to 

caft effoin. All the defendants my join in effoin or fever, 
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T ^l* Uo ' l ” n 8 of them may have feverkl efloins. And by Powell junior juftice it 
iTdo«Bot7ie * s not error, to allow an effoin where it does not lie, but it is error 
It not error, to deny an efloin where it does lie? and (by him) it is not error 
ing*itwhwe 5 it to a ^ ow two efloins. But Powell fenior juftice feemed to doubt 
doetlu. Wei of this latter point, becaufe it is within the adt of fourching by 
sUy'% c«fe. efloins. And Powell junior juftice cited the cafe of one Slay, 
Good caufeto where an efloin was caft for the defendant at ntfi prius, which tnc 
?o! for that Pontiff challenged, bccaufe an attorney was entred upon record, 
an attorney « and the challenge was allowed, and judgment peremptory was 
entred of re- given, and upon error brought it was affirmed in B. R. becaufe 
lud ment fi ** was * n nature °f a departure in defpite of the court ; which 
ml give" up* cafe, as well all the court, as the ferjeants at the bar remem- 

on quafhing bred, 
an effoin. 

Hil. 1. Ed. 3. fol. s. pi. 2. 

Mackareth verf. Pollard. 


Juftification f 1 'Refpafs for the taking of a horfe. The defendant juftifies 
under a judg- under a judgment recovered againft the plaintiff in the 

ftneff court'by hundred court, by a taliter procejfum, and does not fet out the 
tahtir protef- proceedings at large; and ajudged good, notwithftanding that the 
/am, and good. old books are to the contrary, upon the authority of a cafe be- 
2 Lev. 85. tween Doe and Par mi ter, Hil. 24 & 25 Car 2. adjudged in. 
A1P297.P c P°‘ nt tn P- m the time of Lord Hale, upon great debate. 
w»iker v. The fame point adjudged between Walker and Freby and 
l*reby and Holmes, e trin. 8 Will. 3. C. B. Intr. IIil. 7 Will. 3. C. B. 
Rot. 342. , 

2 Lev. 81. 

3 Lev. 403. 2 Mod. 102. Ibid. 195, S. P. Murray v. Wilfon in B. R. Hil. 2c Geo. 2. ex rchttone 

ieqeanc Wilfon. 

Knight and his wife agabifi The Mayor, mailers, and 

burgefles of Wells. 


^ C, Lutw. 
SOS, 519. 
N*me of cor- 
poution. 


D EBT upon a bond made to the plaintiff’s wife dum fola by 
the corporation of Wells , by the name of ‘The mayor, al- 
dermen, and burgejfes. Upon non ejl faSlum pleaded, the jury 
find a fpeeial verdidt, that Queen Elizabeth , in the thirty-firft 
year of her reign created them a corporation, by the name of The 
mayor , mafters , and burgejfes of Wells, and that King Charles II. 
in the thirty-fifth of his reign, by his letters patent, granted to 
them, that they fhould be known by the name of The mayor , al- 
dermen, and burgefes , L~c. and by this laft name they entred in- 
to the bond; and if this be the bond of the mayor, mafters, and 
burgefles, of Wells, then, esc. And adjudged for the defendants, 
becaufe by the taking of the fecond letters patent the firft name is 
intirely exftinguifhed; but it was agreed that a corporation might 
1 have 
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have two names, the one by s prefcription and the other by grant, 
or both by prefcription, but not two by grant.' Hardr. 504. 

The attorney general again#: the town of Farnbam. 

Pedro verf. Barrett. 

A Brought- cafe again# B. for fallly and malicioufly procuring 
4 -** him to be ind idled, for confpiring to lay a baftard child to 
B. of which indictment upon trial A. was acquitted. After ver- 
dict for the plaintiff upon not guilty pleaded, adjudged that the 
action well lay, for the confpiracy was a thing punishable at com- 
mon law by fine and imprisonment, &c. 


8a 


Trinity Term. 

8 Will. 3. C. B. 169(5. 

Sir George Treby Chief Juftice . 

Sir Edward Nevill ] 

Sir John Powell \Juftices. 

Sir John Powell of Gloucefter j 

♦ 


S. C. Lutw. 
364. 


Sec the Entry 
3 Ld. Raym. 
128, 

Debt for rent 
againft af- 
fignee of a 
term, the 
plaintifFcount* 
upon a general 
fOjffeJJionatus 9 
without (hew- 
ing the be- 
ginning. 


Sir John Brownlow againjl Sir John Hevvley. 

a 

Intr. Hil. 7 Will . 3. C. B. Rot. 1657. 


D 


EBT for 550/. for rent. The plaintiff declares, that 
Sir Thomas Trevor and Sir John Walter were poflefled 
of a farm for a term of 99 years, commencing the firft 
of April 1 4 Jac. r . and that they being fo poffeffcd, af- 
figned all their intereft in the term toy. L. rendering 100I. per 
annum rent; and that y. L. entred and was poflefled, and paid 
the rent; that afterwards Sir John Walter and Sir Thomas Trevor 
granted the rent to Richard Brownlow for the whole term, to 
which grant y. L. attorned; that Richard Brownlow nude Sir 
yobn Brownlow his executor, and died ; and that Sir yohn Brownlow 
made the now plaintiff his executor and died ; both ot whom proved 
the refpettive wills; .and the plaintiff brings debt againft the defen- 
dant Sir yohn Hewly , as aflignee of y. L. of the land, for 550 /. 
for rent, for five years and a half, Qfc. The defendant pleads 
tender of 50 /. every day of the half year at which the rent was 
payable, and that no perfon was there to receive it, and that it was 
never after demanded upon the land . The plaintiff demurs. And 
refolved, 1. That this is a rent arifing by real contract, and is re- 
A. poflefled of fervable without deed, and that debt well lies for the aflignee of it. 
it*oi? a «n°* *he court re hed principally upon the cafe of Winton verf. 
dring rent. Pinkney , i Ventr. 242, 272. 3 Keb. 131, 137. Raym. 11. Robin t 

A. affignj the 

reot to C. B attorns E. aiSgns the land toZ>. C. brings debt for the rent sgsinft D. 2 Lev. So. 
Hay. 2:2. 2 Mod. 175. 
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*verf Cox and Warwick. 2 Jones 1. Goodman verf. Packer. And 

(by them) the opinion of Hale t Allen 57, 8. hath been held for 

law all thefe lad years. 2. It was rcfolved, that the defendant lf » man 

ihould have pleaded with a profert in curia ; and therefore judg- 

-ment was given for the plaintiff. w “bUg* 

alfo to plead 

it with fraftrt in cur'. Rayn. 41 8. Crouch v. FallU/t'. 

Allways verf.. Broom. ■ 

nArco jraSlo and refcous , may be joined. Adjudged Trin. s - c - Lutw - 
* 8 Will. 3. C. B. Tbel. Dig. xoj. lib. 10. cap. i$.f, 17. ** 59 ' 

Ward verf. Griffith. 


S I R Edward Ward in 1683 brought an aftion againft Sir Wil- 
liam Warren , ' in which Griffith was bail, and obtained judg- 
ment. Sir William Warren rendred himfelf to the Fleet, and red- 
didit fe in difcharge of his bail was entred in the warden of the 
Fleet's book, but no committitur was entred in the offtp. Sir 
William Warren continued prifoner in the Fleet till Michaelmas 
term lad, and then died there. Sir Edward Ward died, and W. 
his executor, now plaintiff, brought debt upon the recognizance 
againft the bail ; and in Eajler term now part ferjeants Pemberton 
Levinz and Wright, moved for an imparlance, 1. Becaufe debt 
does not lie upon the recognizance, Raym. 14. Godlington verf. Lee. 
2. Becaufe the plaintiff has flept fo long as thirteen years. 3. They 
prayed that the court would give them leave to enter a committitur 
in the office. But this fecond was denied, becaufe it is now too 
late after the death of the party. And as to the firft, Treby chief 
jufticc a*nd Powel junior juftice were clear, that debt lies, and that 
the defendant (hall have liberty to plead all pleas, that he might 
have pleaded upon a fcire facias. And for this they relied upon 
the cafe of Sparrow and Sowgate, W. Jones 29. 1 Rolls Abr. 6oq. 

p. 7, 8. But they faid, that fuch adions were difcountenanced, 
and therefore if no capias ad fatisfaciendum is filed againft the prin- 
cipal, they would make a rule of court that it fhould not be filed 
after, which would tlop the action ; and Powell juftice junior faid, 
that the King’s Bench did fo .in the cafe of Miles and Bateman, 
3 Keb. 734. as Powell remembred. But becaufe the plaintiff had 
ftaid without fuit fo long, they granted an imparlance until this 
term, being Trinity term. And now Pemberton moved, that 
becaufe the plaintiff had declared generally upon a recognizance, 
fo that the condition does not appear, and the defendant cannot 
plead no capias ad fatisfaciendum againft the principal, &c. that 

the 


Debt lies a- 
gainft bail 
upon recog- 
nizance. 


Committitur 
cannot be en- 
tred after the 
death of the 
prifoner, 
though he vyas 
inpnfon in his 
life time, &c. 
Afhton’s 
Entr. 226, 

3 Brown). 
176. 

The court 
makes' a rule 
that no ea. fa. 
(hall be filed 
againft the 
principal after 
his death. 
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Oyer of a t j lc cour t will grant him oyer of the recognizance. And per cu - 
cognizance niam, if a bond is brought into court, oyer is grantable only the 
grained the firft term, for afterwards it is adjudged in the pofleflion of the 
fame term. p ar ty. The fame law of a recognizance, which is a pocket record, 
of other re- Keb. Downs verf. Duckworth. But of other records, which 

cord? at any are a | wa y S j n CO urt, oyer is grantable at any time. And therefore 
See 1 Wilfon in this cafe the declaration being delivered two terms before, and 
16, 97. 2 the time elapfed to have oyer of courfe, the court granted oyer, 
louchili 395 becaufe otherwise the defendant would be oufted of his plea, the 
Oyer. recognizances by bail in C. B. being fpecially entred, the plaintiff 
lias declared here as upon a general recognizance, and omitted all 
the fpecial matter. But by Powell junior juftice, if the defendant 
° f rC * had here pleaded nul tiel record, the iflue had been with him ; for 
' ca ‘ ‘ a record which comprifes that upon which the plaintiff declares 
and more, is not the fame record with that upon which the 
plaintiff declares. 


S. C. z Salk. 
4*3- 

2 Lev. 438. 
Leafe to com- 
mence a Jatu 
includes the 
day of the 
date. 

Mo. 637, 
759, 626. 
Palm. 30. . 

3 Lav. 438. 
Salk. 413. 

. 1 Roll. Rep. 
229. 

Hob. 314. 

2 Bulf. 304, 
■5. &C. 

Co. Lit. 52. 
b. 48. b. 
Ro.Rep 402. 
Cro. Jac.153, 
563 - 

Perk. Sec. 

• ** 7 - ‘ 

1 Ko. Abr. 
828, 

Hob. 314. 
margin. 

3 R«P. 55* 

1 Wilfon 

4 76. 


Hatter verf. Afh. 

T TlipN a fpecial.verdidt in ejeflment the cafe was thus. A 
prebendary made a leafe of lands by indenture the fourteenth 
day of April 167.* habendum a datu indenturae for three lives, 
and livery was made the fourteenth. And it was objedfed againft 
this leafe, that a habendum a datu is all one with a habendum a die 
datus, which is exclufive of the day, of the date ; and then the 
leafe will begin the fifteenth. Co. Jjit. 46. b. exprefs in point. 
From whence it follows, that the livery was void, for livery in 
praefenti could not be made to a freehold to commence in futuro. 
The council of the other fide agreed that 'a Freehold cou.ld not 
commence in futuro, and therefore if the day of the date be ex- 
cluded, the objedtion is fatal. But (by them) the day of the date 
in tbi 3 cafe is not excluded, for [datus] fignifies no more than 
[given] in Englijh. And therefore old epiftles inffead of the in- 
lcription dated fuch a day, fay, given fuch a day. Then if an 
indenture of leafe was made to commence from the giving of it, 
it (hall commence without doubt from the day in which it was 
given, and there could not. be any difference between the fame 
word, or rather the fame lenfe, in Latin and Englijh. Befides, 
that it is adjudged, that if a leafe is made to begin from the making 
of the deed, it (hall begin the fame day that it becomes a deed, 
which is the fame day that it is delivered. 5 Rep. 1. Clayton's 
cafe. Co. Lit. 46. b. And the fame reafon holds place in cafe 
where it is limited to begin from the date, that it ihall begin the 
day of the delivery 3 for datum prima facie fignifies deliberatum . 
And as to the objection, that Co. Li. 46. is to the contrary, that 
2 book 
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1 oil. Rep, 
387. 

Seethe cafe 
of Fieemarj n\ 
Weft in C. 

I*. Ttia, 3. 
Cro. 3. 
wherein the 
court endea- 
voured to get 
over this met 
diftindion, 
between 
Habendum 
from the date, 
and from the 
day of the 
date, 2 Wfl- 
fon 165. 

Prji . 480. 


book is founded upon | Co. 1. b. Claytons cafe, where this point 
is not refolved by the court, but inferred by the reporter of the 
■cafe from Popham in Dier, 218. which book does not warrant any 
fuch opinion. And Although 3 Buljlr. 203. Bacon verf. Waller ; 
Mo. 40. pi. 128. agrees with 5 Co. 1. yet 2 Cro. 135. OJbornc 
verf. Rider , 258. Llewellyn \e rf. Williams , are contrary. 2. The 
council, to maintain the leafe argued, that this difference might 
be maintained by law, that where it is in point of intereft, that is 
conveyed from one to another, as in a leafe for yfars, there a datu 
includes the day but where it is in matters of account, where no 
matter of intereft is defigned to be paffed, as if the one be account- 
able to the other by deed, there a datu is exclufive of the day of the 
date, as well as a diedatus. 1 Buljl. 177. And of this opinion was 
Powell fenior juftiee. But the other juftices gave no opinion as to 
this diveriity, 3. It was urged, that in cafe of a leafe for years 
habendum a datu the day might’ well enough be excluded, becaufe 
it will be no prejudice to the parties j but in the cafe of a leafe 
for life, as in the cafe at bar, it was reafonable, ut res magis valeat, 
to conftrue the day inclufive, clpecially fince there is no refolution 
extant, where any eftatc has been deftroyed by fuch date and livery 
made the fame day. But to this the juftices gave no opinion. 
After 1 eve mi arguments at the bar Treby chief juftiee was of opi- 
nion, that the leafe was ill upon the authority of Co. Li. and the 
ether books. . But Kevil juftiee, and the two Powells juftices, 
were of opinion, that the leafe was good, for the reafons given by. 
the council in their firft point. And judgment was given accord- 
ingly this term. Ex relatione mri Salkeld. 


B Y Powell junior juftiee. If the fpiritual court refufe the evi- a fon of a le- 
dence of the fon to prove a will in which the father is a le- g atee » not 
•gatee, no prohibition is grantable. And he cited this cafe as lately ‘^vea will 
adjudged before commiflioners delegates. There were three in the fpjri- 
witnelles to prove a nuncupative will, two of them were without tua * * avVt 
exception, and the third was fon to the legatee j the ftatute of 
frauds requires three competent witnefles } the queftion therefore 
was, if thefe three, were lufficient, the fon not being an evidence 
by the fpiritual law ? and adjudged that they were j becaufe two 
only were required by the fpiritual law. and the third was. a good 
witnefs within the intent of the aft of frauds. 


Trin. 
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8 Wjll. 3. B. R. 1696. 

Sir John Holt Chief Juft ice . 

Sir Thomas Rokeby 
Sir John Turton removed this 
term into the Kings Bench 
out of the Exchequer in the 
room of Sir William Gregory 
‘ who died laft vacation 
Sir Samuel Eyre 

Memorandum , The laft vacation Mr. ferjeant Blen- 
corwe was made baron of the Exchequer in the 
room of Sir ’John Turton removed into the Kind’s 
Bench. 



Petit verf. Smith. 

P Rohibition was granted to the delegates, to ftay a fuit there,* 
&c. becaufe they compelled an executor to make diftri- 
bution of the furplus, he having fifty pounds devifed to 

3 - T/ . him by the will as a legacy; becaufe, there being a will 

Comyns 3 j! an( l an executor » the fpiritual court cannot compel diftribution. 
Pod! 363. but only where the party dies inteftate, Ex relatione trirt Place. 


Hufley 
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Hufley verf. Jacob. f 

1 

TJ"Ufley brought ajfumpfit againft the defendant Jacob upon his { 
acceptance of a bill of exchange drawn upon him by the 
lord Chandos according to the cuftom of merchants. The defen- 1 
dant Jacob pleaded, that the lord Chandos played .at hazard with ; 
the plaintiff Hufley and loft to him at one and the fame time 150 /. 2 
and that for payment and fecurity of the faid fum of 150/. loft \ 
to the plaintiff, fie drew this bill of exchange upon the defendant 1 
payable to the plaintiff, which the defendant accepted ; and then 1 
lie pleads the ftatute of gaming of 16 Car. 2 cap. 7. by which * 
this bill of exchange, being given for fecurity of the faid fum 1 
gained at play, became void, &c. The plajutiff demurs. And J 
Sir Bartholomew Shower for the plaintiff argued. 1 . That this was j 
not within the ftatute ; for though he well agreed, that an action 
could not be maintained againft the lord Chandos himfelf for this 
money by reafon of this ftatute j but here a third perfon has made 
himfelf chargeable by his own collateral engagement, viz. by the 
acceptance of the bill, which feems to be out of the intent of the 
adti for the ajjumpjit of the acceptor is altogether different from 
that of the drawer ; for although the confederation of the drawer 
was the money won at play, yet the confideration of the acceptance 
was the honour of the drawer, or his effedls in the hands of the 


See the En- 
try 3 Lord. 
Raym. 1 35. 

S. C. Comyns 
1 4 - 

, 1 2 Mod. 96* 
97 - 

S. C. 1 Salk. 
344 * 

5 Mod. 170. 
Carth. 356. 

- In ajfumpfit 
upon a bill off 
exchange the 
defendant 
l pleads 16 Car. 

2 cap. 7. of 
’ gaming, and 
' good. 


acceptor. And the defendant has not pleaded, that the acceptance 
was pro folutione et fecuritate of it. Befides that it would be of 
very ill confequence, to fuffer the defendant to avoid his own bill 
and acceptance by this means ; for a bill of exchange once accepted 
by a refponfible man, is of fuch credit among traders, that it 
paffes as current as ready money, and is negotiated from one to 
another through all Europe, and exchanged upon valuable con- 
fideration, till it come back to London. But if the firft acceptor 
. ihall be admitted to avoid it Ly the ftatute of gaming, this willdi- 
minifli the credit of bills of exchange, and will be a great check 
to merchandizing. But to this it was anfwered, and rel'olved bv 
the court, that if a collateral engagement of a third perfon (hall 
not be within the intent of the a dt, the adt will be very eafily *s o/ - 
.evaded, and in eftedt rendred uieleis. And therefore all the court fi S torwhich 
* was of opinion, that if a man has loft money at gaining, viz. 7 • gbe* a 
more than 100 /. at one time, and he procures J. S. to be bound i^voidTbf'the 
for the payment of it, or as the principal cafe is, gives a bill of aft. 
exchange for the payment of it which is accepted, both thefe Securii r for 
fecurities are void by the faid adt. But if he who wins, being piay'Vgnrf*' 
indebted to a ftranger, procures him who lofes, to bind himfelf for wluabit 
to the ftranger for the payment of the money due by him who bccweTgooa 
2 wins 



Trin, Term g Will, jg. 

wins tdthc Granger, inconfideration,of a difcharge of the money 
' which he hath loft at gaming, this bond which he makes to the 
Granger is not within the aft, becaufe it is made for a juft debt. 
So jn this principal cafe, if the bill of exchange had been afterwards 
affigncd for a valuable confederation, the honefty of this afiignment 
Fraudulent had purged the original canker, and rendred it good enough* As 
conveyance is where a fraudulent conveyance is affigncd upon valuable confideru- 
v^luaWeconfi t * ,on » *he fraud is purged. (But Sir Bartholomew Shower faid, that 
demion.'the* ft was ftrange, that the party by his affignment could make that 
fraud is good, which was void ab initio.) But in this eafe at bar, the 

purged. rnonev loft at pfiy is the foundation of the whole, which is ill, 

^Acceptance of arK * therefore the bill and the acceptance, which are the fuper- 
a bill of tx flrufture, are ill alfo. Note, This is called an acceptance for 
nour^/the* 10 * honour of the drawer, when a ftranger upon whom the bill 
drawer, uLt ? was not drawn, in relpeft to the drawer, and having no effefts 
of his in his hand*, accepts it. 


2. It was objefted for the plaintiff, that the defendant has not 
brought himfclf within the flatutc ; for he has not alledged that 
the lord Lbandos and the plaintiff played upon tick or credit ac- 
cording to the words of the aft, which is a penal law, and ought 
to be purfued ftriftly ; for fach gaming was not prohibited by 
the common law. Sed non allocatur ; for per curiam the giving 
of the bill of exchange makes it evident, that they did not play 
for ready money, but for credit. 


3. It was objefted, that the cuftom, which was the ground of 
the aftion, is not anfwered by the plea. Sed non allocatur. For 
per curiam it is ronfeffed and avoided. It is admitted to be good 
generally, but not with this ingredient. And by Holt chief juf- 
Aftions upon tlce, though thtle declarations lcetn to be grounded upon cuftom. 


bills of cx- yet this cuftom is properly the common law. For the acceptance 
jhmlpo *« °* ^ ie bill amounts to a promife in law to pay it, and this promne 

common law. is grounded upon the confideration of trade. 


4* 4 t was objefted, that the defendant fhould have pleaded the 
general iffue, and given this matter in evidence ; for the ftatute 
fays, that fuch contraft flaall be void; then nothing is due to the 
plaintiff, and confequently the defendant fhould have pleaded the 
Where the de- general iffue, for in effeft this plea does but amount to it. Sed 
f-ndant hath non allocatur j for, per curiam , where the defendant had fpccial 
oTfJct me" matter confifting not only of bare matter of faft, but intermixed 
m«t with law, with matter of law, which will avoid the charge or aftion of the 
it my !>e plaintiff; he is not obliged to plead the general iffue, but may 
plead Ld fpeci- pj ea( j fpccially. For otherwife he fhould be obliged to commit 

See 2 Ventr. a point of law to a jury who is ignorant of it, which would be 

295. and 

3 YVilfoo, The Grocers Company -v. Archbilhop of Cantct bury and another. 

2 


abfurd. 




abfurd. Therefore in debt' upon a bond made by a feme eoverte «- 
while (he was eoverte de baron > the defendant may* plead the Ipe- ga,nU 
cial matter, or non ejt jaSium and give it in evidence. See 3 Cro . pWcL'katflie 
571,900. 469.13,14. Lord CremeW/V cafe. Hob.izj.Popb >s »<«• « tae 
6 5. Dier 121. So in this cafe the defendant might have pleaded 
the general iflue, and have given this matter in evidence, or he mWwa<, a 
might do as he has done, viz. plead it fpecialty. And therefore it™ • 
judgment was given by the whole court for the defendant. demurred fj*- 

ciJIy, and 

(hewed for caufe, that this amounted to the general iflue Hut adjudged for the defendant, for this matter 
of fa cl is inte mixed with matter of law, which will excufe the defendant. Mich* 8 Will. 3. 2 !, R . 
1696. James vof, Fowkts, 


Note, In this cafe, the cafe of one Rojindale lately adjudged was Money won « 
cited, where the cafe in effect was thus. A. covenanted with B. “ galk ”7 
that the horfe of A fliould run with the horfe of B. four heats for ? veot 233. 
30/. each heat j and in covenant brought for the 1 20/. having won 2 Lev. 9+- 
every heat, the defendant pleaded the ftatute of gaming j and upon. * 54, 
demurrer it was objected, that this was not within the ftatute j be- 
taufe the running of each heat for 30/. was a diftinCt and lingle 
wager; and then, being but for 30/. the ftatute did not extend to 
it, the fun p'e’i tinted by the ftatute being 100/. or more. But it 
was adjudge 1 iital it was \oid for the whole; for it was but one 
intire and lingle contract, though the horfes were to run four times; 
and then the lhm won amounting to 120/. it was exprefly prohi- 
bited by the aCt. Ex relatione mri Salkeld. S. C. 3 Keb. 254, 

259. Intr. Trill. 25 Car. 2. Rot. 1233. in B. R. 


Wilkinfbn verf Kitchin. 

r H TIE plaintiff being committed to prifon, two indictments for 
jj[ clipping, c. c. being found againft him by the grand jury, 
lent for the defendant, being a Newgate folicitor, and gave him. 
70/. at feveral days, to procure his difeharge, and for his pains. 
And not being prolccuted upon thefc indictments, he brought /»- 
■debit atm ajjiniipjit againft the defendant for the whole 70/. And 
upon the tiiul at Guildhall , Trin. 8 IV ill. 3. before Holt chief 
juftice of B. R. the queftion was, whether money given to a man 
to be expended in an ill ufe might be recovered by the giver who 
was particeps criminis. And Sir Bartholomew Shower cited a cafe, 
where a bribe was given to a cuftomhoufe officer for exempting 
goods from the payment of cuftoms, which being difeovered, and 
the goods feifed, the party recovered his money in indebitatus af- 
fumpft. And afterwards it being proved in this cafc, that the de- 
fendant confeifed, that he had difpofed of this money in bribes, 
the iurv by direction gave a verdiCt for the plaintiff. Ex relatione 
mriNott. 

A a Jones 


9 ° 


Trin. Term 8 Will. 3 


Jones verf. Bodeener. 

s. c. i Ssik. f | ''Refpafs for the plaintiff’s clofe broken, and cattle taken in 
5Mod 310 -* Blackacre. The defendant pleads, that the plaintiff was 

Carth. 370. outlawed in debt at the fuit of J. S. upon which a capias utla- 
wt,«n judg- yatum iffued againfl the plaintiff, and a levari facias telle Hil. 
given upon * 4 & Mar. iffued out of the Exchequer directed to the fhe- 

confeflion or riff of N. commanding him to .levy the iffues and profits of the 
s*Moci z- plaintifT* s lands to the ufe of the King, that this writ was deli- 
6, 7° vered to the (hcriff at A. upon which the fheriff made his war- 
s' C. Comyns rant, directed to the defendant his bailiff, virtute cujus the de- 
fendant entred into B. being the plaintiff’s land, and took there 
the cattle. Upon which the plaintiff replied, that the defendant 
took the plaintiff’s cattle at O. abfque hoc that he took them at 
B. And iffue being joined upon this, the verdidt was for the 
plaintiff. And it was moved by Mr. Northey, that no judgment 
can be given upon this verdidt. For if there is no matter of bar 
in a plea, and iffue is joined thereupon, it is void, and not aided 
by the flatutes of jeofailes. But if a plea contain matter of bar, 
and iffue is joined upon a thing not material, this is aided by ^2 
Hen. 8. cap. 30. 3 Cro. 227. Lovelace verf. GrimJ'den. 259. 

Gurny verf. Sir Edw. Clcre. Now here the matter of the plea is 
merely frivolous, for there cannot be any writ tcjle Hil. 6 Will. & 
Mar. becaufe the queen died before Hil. fexto came. But S hewer 
for the plaintiff argued, that there was here a proper plea, but ill 
pleaded; and there is a man ifeft difference between a thing which 
is a good bar but ill pleaded, and a thing which is no bar but mere- 
ly frivolous. Now here there is a colourable bar, viz. confifting 
of a writ which would have been good in refpedt of the matter, if 
it had not miffaken, and that is aided by the ftatutes of jeofailes. 

3 Cro. 45 5. Chamberlain verf. Nichols'. 778. Dighton wrj. Bar- 
tholomew. Hob. 326. Reynolds verf. Buckle. liay?n. 4 c;8. Sir 
George Fletchers cafe. Cro. Car. ; 5. Knight verf. Harvy. Mo. 
696. pi. 969. Wilcockverf. liewfon. 2 Cro. 678. 1 Sound. 228. 
But by licit chief juftice, and the whole court, judgment muff be 
given for the plaintiff, upon the confeflion, and not upon the 
verdidt; and a new writ of enquiry muff be awarded for the da- 
mages. For the iffue being perfcdtly immaterial (for it cannot be 
a taking at O. by virtue of an impoffible writ) the jury could not 
give damages. Therefore the verdidt was fet afide, and judgment 
was entred for the plaintiff upon the confeflion of the defendant, 
who hath admitted the trefpafs. 
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Beflon verf. Hayward. 

Mick 8 Will. 3. B. R. 

T Refpafs for breaking his clofe, and digging therein at B. Newaffign- 
The defendant juftifics by a way, &c. The plaintiff re- ment * hovv 
plies, that the trefpafs whereof he complains was not committed m * de ’ 

.in the way which the defendant claims, but in another part of the 
clofe, et hoc paratus ejl vertficare, unde ex quo praediSids defendens 
ad tranfgrejfionem praedittam in claufo praediSio de novo ajjign.fac - 
tam fuperius non refpondet idem querens petit judicium et damna, &c. 

The defendant demurred. And NoHhey for the defendant took 
exception to' this new alignment, becaufe it does not fay alia quam 
in barra , as the old precedents are 2 Co. 6 . c sc. But by Holt 
chief juftice, the trefpafs here being for breaking of the clofe, and 
the new allignmcnt being in the fame clofe, the plaintiffhas plead- 
ed better than if he had faid alia quam in barra. And therefore 
judgment was given for the plaintiff. 

Smith verf Thvvaite. 

si makes his will and B. executor, and devifes divers legacies, 1 Wm». 10. 

• and afterwards all the refidue of his goods (if there fhall be 
any remaining) to C. and D. E. and F. fon and daughter of C. teebythefoi- 
and D. were witneiTes to prove this will, and G. the third witnefs ritual Uwcan- 
was without exception. And it was adjudged by the commiflion- *‘|[]| )rove the 
ers delegates (of whom the two Powells juftices, and Sit Samuel 
Eyre juftice were three) that E. and F. cannot be admitted to be . 
witneiTes to prove this will, becaufe their father and mother upon 
contingency (viz. if there fhall be any remainder of the goods af- 
ter the legacies before devifed fhall be paid) fhall be legatees. 

This cafe was cited by Powell junior juftice in C. B. this term. 

Lambert verf. Thornton. 

Jntr 7 ”rin. 7 Will. 3. C. B. Rot. 416. 

T Refpafs for taking and impounding of a gelding. The de- Diftrdiap- 
fendant juftifies, that T. B. was feifed of the manor of P. in * 

fee, and that there was a cuftom within the manor, that the ho- b,r ' aw ‘ 
mage fworn at the court baron fhould make by-laws, &c. then 
he fhews, that the homage at the court held before the Reward 

made 
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made a by-law, that . ■■ - - ■ inhabitants Within the manor 

fhould be chofen annually by the homage to be field-reeves within 
the manor ; and that if any inhabitant chofen by the homage to 
ferve as field-reeve fhould refufe to ferve, he fhould forfeit 10/. 
which fhould be levied by diftrefs j and then he fhews, that the 
plaintiff was ele&ed, &c. and refufcd to ferve, &c. by which the 
fine of 10/. &c. the defendant as bailiff, &c. took the gelding as 
a diftrefs, &c. ' The plaintiff replies, de injuria fua propria abfquc 
talicaufo. Verdidt upon iffue joined for the defendant. And mo- 
tion was made in arreft of judgment by Wright ferjeant, that the 
defendant has not prefcribed to levy the penalty by diftrefs. And 
it was argued feveral times, but afterwards it was adjudged, that it 
was well enough ; becaufe the prefcription being for the by-law, 
and the by-law itfelf ordaining a diftrefs, it is the fame thing as 
if the prelcription had appointed the diftrefs. Second exception, 
becaufe it is faid, that the by-law was made at the court held co- 
ram fenefcallo , where it ought to have been Jeblatoribus. ' Sed non 
allocatur \ for by prefcription a court may be held before the 
fteward ; and after verdict the court faid that they would intend 
it fo, becaufe it was neccffary to be proved upon the iffu.e de inju- 
ria Jua propria. Judgment for the defendant. Ex relatione mri 
Daly. 
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Sir John Holt Chief Juft ice. 

Sir Thomas Rokeby 

Sir John Turton - JuJiices . 

Sir Samuel Eyre 


Duncomb verf. Church, warden of the Fleet. 


<J\UNCOMB commenced an a&ion in B. R. ‘again ft the defen- S. C. sdk.i. 
. 1 J dant, who imparled with falvis omnibus aavantagiis quoad AnU 3S ' 
billam praediStam , and afterwards pleaded privilege in C. B. 
as warden of the Fleet. The plaintiff replies, that at the time of 
the exhibiting of his bill the defendant was in cuftodia marefcalli in 
quodam placito debiti ad feSiam A. B. an attorney of the King’s 
Bench. The defendant demurs. And exception was taken to the 
replication, becaufe it does not fay, prout patet per recordum , and 
therefore the defendant is deprived of the benefit of joining ifiue. 

But p$r curiam it is aided by the general demurrer, and fo it has , 

been often ruled in the King’s Bench. For if the record be patet pet tecor <• 
fhewn in pleading, the plaintiff may reply nul tiel record , although dum '* but 
the defendant has not concluded with prout patet per recordum j 0Tm ' 
and therefore it is but form. See 1 Sound. 98, 328. 1 Sid. 324. See now the 

And Holt after argument at the bar, feemed to be of opinion, ^ a n t ' n + c & 6 s 
that the plea was ill, 1. Becaufe after a general imparlance this r c ’ 1 * 
matter could not have been pleaded ; then though there is a fpe- Privilege » 
cial imparlance, yet this imparlance 'is with falvis omibus advanta- 
gits ad billam only, and therefore this plea, which is to the jurifdic- imparlance 
tion, is not faved. 2. It feemed to him, that a privileged perlbn may vitb/aiwtaj. 
plead hi 6 privilege, notwithftanding that he is in cuftody of the mar- 
dial, and declared againft as in cuftody. But if he be in cuftody upon 
a waiver of privilege, or upon attachment of privilege, he is liable 12 Mod 102. 

. , Glib Hift. 

C. B. 148. Lilly’s P. R. cites Hil. 11C ar. 1. If a tan in cuftody of tke martini may plead privilege ? 

B b to 
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to the actions qf all men. It feems hard, that whilft a man waives 
his privilege %o one adion, he fhould be exppfed to all men ; but 
if the cafe were fo, H flag be- to be pleaded fpecially. But to this 
matter no pofitive refolutkm was given, becaufe the fuij was difcon- 
tinued by confent of the parties. . 

Rex verf. Bernard. 

3. C. 2 Salk. "I* dTOtion was made to qua(h an indiftment againft the defendant 
iniament 1 .V A f° r refufing to ferte life office of cOnftable * \vfrich indidt- 
forootfervmg ment fet forth, that Bernard was eledVed by the mayor and alder* 
aaunoii^* men Southampton upon the fourth t»f May, debits taodo fecundum 
2 arro.11 *. £on j- uetU( jii nem ^ . And the court refufed to quafh it upon mo- 
tion, but drove the defendant to plead to it Of demur. And after- 
wards the defendant having demurred, inr Hilary Term 8 Will. 3. 
after argument by Mr. Northey for the defendant, and Sir Bartbo- 
C rti«ib ,k>n kmev) Shower- for the King, it was quafhed * becaufe although by 
chufta con- cuftom the election of a conftable may be by the 7 corporation, be- 
ftabie. caufe the government of the place is repofed in them ; yet this is 
not of common right, but they ought to preferibe for it, which is 
' • not done here ^ for the debits modo fecundum cotifuetudinem villae, &c. 
Is not fufficient, but the prefeription (hould have been fpecially 
made. And for this reafon principally, though there were other 
faults in the indi&ment, judgment was given for the defendant. 


Corporation 


S. C. 1 Salk. 
4 *. 

Amendment 
of the ntfi 
prius roll by 
the plea roll. 
8 Rep, 1 6f • 
12 Mod 107, 
Comb 393, 

2 Wrifon 243, 
161. 

Ld. Hard, 
43. See 2 
Burro 756. 
and the Table 
Title Amend- 
ment to 2 
Burro. 


Tite verf, epHcopum Worcefter. 

1 

E JeSment was brought againft the bifttop of Worcefter and fix 
others, who all /even entred into the rule to confefs leafe, 
entry, and oufter. The plea roll, the diftringas, and the jurata, 
were againft feven defendants, but the nifi prius roll, and the po- 
Jlea , made mention but of five defendants. And now after verdidl 
for the plaintiff at nifi prim, it was moved in B. R. that for this 
omiffion of two of the defendants in the nifi prim roll, and In the 
poflea , the adtion was difeontinued againft all. Upon which the 
plaintiff made * application tp Treby chief juftice of C. B. before 
whom this caufe was tried at nifi prius , to return xhcpofiea, that 
all the feven defendants weire found guilty* and in truth the fa& 
was fo, for all the feven defendants appeared at tbe trial, and made 
defence, and verdidl was given againft them all. Upon which Treby 
chief juftice demanded the opinion of his brothers in C. B, who 
were all of opinion, that it might be amended* for it was the error 
of the clerk in the tranferibing only. Upon which Treby faid, 
that he would return the pftea, that all leven were found guilty. 

(All 
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(All which I heard, being prefent in C. B) And afterwards the 
plaintiff moved in B. R. that the COurt would give him leave to 
amend the nifi print rdl, &c. by the plea roll: Againft which it 
was objected, that the'judge of nifi priit f had no Authority to try 
this iffue i for the iffoe being betwixt A. arid B. upon’ the nifi prim 
roll only, he had’ no authority to try an iffue between A. and B. 
and C. efpecially in this aCtion, where one defendant may be found 
guilty, and another acquitted, a. If the poftea be amended, this 
will be to alter the verdict, and. fubje<a the jury to . an attaint. 

Betides that the authority of the jufticea of niji prim a but mini* 
fterial to the court, and the pofiea is. an account of the matters 
committed to them. If they give account of an iffue tried be- 
tween A. and B. the King’s Bench cannqt make this a trial between 
A. and B. and C. But by all the court order was given, that it 
Should be amended. For upon the whole matter it appears, that Debt spin* 
this was but a mittake of the clerk 5 for it appears by the Mile roll, JjJjjjJ* tbe 
that iffue was joined by all feven, and therefore it/may well be bond, in the 
amended by it. As where debt is brough againft the heir upon declaration 
the bond of the anceftor, in which he bound bimfelf and his heirs ; 
if in the declaration the word heirs be omitted,- thought tbe git of fluii be »- 
the a&ion depends upon this word ; yet becaufe it is bat. the flip of S en ^ bjr 
the clerk, who had the bond before him, it foall.be amended <• by * 0 
the bond. And this alteration will not fubjed the jury to an at- 
taint; for iffue was joined by all feven, and. defence in fad was 
made by all feven, and all feven were found guilty. And it ap- 
pears alfo, that the judge of nifi prius would have had perfeft au- 
thority to try this caufe between the plaintiff and the feven defen- • 
dants, if the clerk had not made this flip ; and therefore this flip 
of the clerk being amended, aft will be complete. And the amend- 
ment was made acordingly. And afterwards Sir Bartholomew 
Shower moved, that the plaintiff Ihould pay. cofts for this amend- 
ment, becaufe the defendants had feed a writ of error for this error 
only, which was a great expence. But it was denied by the court* Amendment 
becaufe this amendment was made' before judgment was given, 
which time the defendants ought not to have’ feed their writ of men t of cofts 
error* but ihould have waited till ■ judgment foould be given. 

Mr. Salkeld, Mr. Jacob. After rule for judgment for tbe plaintiff, 
and before entry of it, the defendant brought error. Afterwards 
in the entry of the judgment the clerk , made an error by miftake ; 
and leave was given to the plaintiff, to amend without payment of * 
cofts. Meb, Ex relatione m’ri Jacob. 
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Olderoon verf. Pickering. 


S * 6 C - t l" 'HE plaintiff declared upon an attachment upon a prohibi- 
c,rth. 376. A tion; and the Single question was, whether an adminiftrator, 
3 Danv. Abr. who has an eftate pur outer vie by the Statute of 29 Car. 2. cap. 3. 
No dfftribu- ^ compellable to make diftribution of it, after debts paid, by the 
tion ofu 22 Car. 2. cap. 10. And Mr. Ward, argued, that he (hall ’ be 
t&tte fur compellable to make diftribution of ' it, t. Becaufe an aft fubfe- 
f? »“c?r . *! q uent may be within the equity of an aft precedent. Then fuch 
cap. to. eftate being made by 29 Car. 2. cap. 3. ojfets in the hands of the 
C *Mod 38 o administrator, by this jt is made fubjedt to all the other qualities of 
3 Salk! 1*37! ojfets and from a freehold it is changed into a chattel, for it pafies 

2 Wm*. 38*, to the adminiftrator without , livery. Upon a fieri facias (which 

3 Wm». tos. * s on, y ^ bonnis et catallis) againft , the adminiftrator, it Shall be 

3 ' . * fold; and upon a plea of plene adminijiravit , if fuch eftate pur outer 

vie remain in the hands of the adminiftrator, it Shall be found 
againft him. , 2. The fpiritual court has jurifdiftion of fuch fuit 
for diftribution, for the ordinary has power over fuch eftate, which 
he paflcsby the granting of admin iftration ; and therefore a legatee 
may fue an executor in the fpiritual court, though he has no other 
ojfets but fuch an eftate; for if the legacy be of 100/. and the 
executor hath goods and chattels but to the value of 10/. .but he 
hath an eftate pur outer vie to the value of the refidue ; in what 
court Shall this legatee fue, if not in the fpiritual court, for at com- 
mon law a man cannot fue for a legacy ? Beiides, admitting fuch 
an eftate to be a freehold, yet it may well be comprehended in the 
word goods, which the Statute of distributions makes ufe of. For 
wh»t? bona by the canonists and civilians Signifies any thing in which a 
man hath property ; and the ordinary, under whofe controul thefe 
distributions are, is guided by thofe laws. The Statutes of 3 1 Ed. 3. 
cap. 1 1. and 21 Hen. V. cap. 5. which appoint administration to be 
granted, mention the word goods, and yet terms for years are within 
thofe Statutes. But farther, the 22 Car. 2. of distributions, ap- 
points the diftribution of the eftate; and without doubt theji this 
is within the word of the aft, for it is an eftate. And it is more 
reafonable, that all rhe neareft relations Should have distribution, 
than that one of them Should enjoy the whole. And therefore 
he prayed that the court would grant a confutation. Mr. Cbtfhyre 
affirmative t contra argued, that the 29 Car. 2. had made fuch eftate ajets, 
udUvV ©f°a w k* c b is an affirmative Statute introdudtive of a new law, and there- 
icw law. fore implies a negative of all matters- not necefijrily incident to fuch 
innovation. But the reafon why this paSfes without livery, or 
may be fold upon a fieri facias ; or if an executor pleads plene ad- 
minijiravit , if fuch eftate remains in his bands, the iffue Shall be 
1 againft 
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againft him, is; becaufe thefe things are effential properties of ajfets, 
therefore the ftatute having made fuch eflate a/J'cts, incidentally 
gives to it thefe properties. But to be diftributable is a new qua- 
lity not at all incident to ji as ajfets, nor included in the notion of 
ajfets, for before this ad there were ajfets which were not distri- 
butable. And the intire, intent of the ad is fatisfied without 
fuch diftribution. For the ftatute fays, that it {hall be. ajfets for 
the payment of debts ; now to make this diftributable, does not at 
all aflilt to the payment of debts. Befides the ftatute does not fay, 
tliat all ajfets (hall be diftributable, but goods and chattels. But 
this eftate, though it be ajfets, yet it remains a freehold, and the 
adminiftrator is tenant to the praecipe . A ftatute may make a 
fee ajfets for the payment of debts, but by this (as it feems) it 
Shall not be ajfets for the payment of legacies. The ftatute makes 
fuch an eftate ajfets in the hands of the heir as fpecial occupant, 
but this is only for fuch debts in which the anceftor bound him 
and his heirs. And where there is no fpecial occupant, it goes to 
the executors or adminiftrators, to pay creditors, and, for no other 
purpofe. Befides that, it is very dangerous to fubjed a freehold 
to the power of the ordinary, without exprefs words or neceflary 
confequence ; but in this cafe there is neither the one nor the 
other. And for thefe reafons he prayed judgment, that the pro- 
hibition fhould continue. And for thefe reafods it was fo adjudg- 
ed by tlie whole court. Doy, 


Eflat * fur au w 
ter a >fV by 
29 Car. z. cap. 
3. is aii'ets 
only to pay 
dents. 

Adminiftrator 
is tenant to the 
praecipe . 

Eftate pur au* 
Mer tvie is af- 
fets in the 
hands of the 
heir only for 
fuch debts in 
which the an- 
chor bound 
himfclf and 
his heirs. 

Thefe eflateii 
are now made 
dillributable 
by i^Geo. 2. 
c. 20. $ 9. 


Hartop verf. Holt.' 

T HE plaintiff recovered judgment in debt in B. R. upon S. C; Salk. 

which a writ of error was brought in the Exchequer cham- 
her, and the judgment was affirmed there; upon which a feire comb.’ 3 g 3 .’ 
facias was fued upon judgment in B. R. and the plaintiff had >2 Mod. 10$. 
judgment thereupon given for him. And now the defendant 1 j‘ e rt i ° r [ 0 h °“ E n x ” t 
brought a writ of error tarn in redditione judicii cuam in adjudica - chequer 
tione executionis. And notwithrtanding this writ of error the 
plaintiff fued execution, and took the defendant in execution. V.V"T^ 

• And now it was moved on the part of the defendant, that he ?«<»«. »fcer 
might be difeharged. i. Becaufe the writ of error well lay. 

2. Admitting that it did not lie, yet it would be a juperfedeas to affirmed in the 
the parties. And as to the firft point, it was laid, that a writ of Exchequer 
error will lie upon an award of execution, and that the execution jjjj* er e * 
was as well within the 27th of Elizabeth , cap. 8. as the judgment 
itfelf. For the ftatute gives remedy in all actions mentioned there, 
when the party is grieved in recordo et procejj'm then fince this 
is the grievance of the party, which the ftatute would relieve, and 
the party is no more grieved by the judgment than by the execu- 

C c tion ; 
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tion } error mu/l lie, as well upon the execution, as upon the 
judgment. 2. § This feire facias comes in the place of debt at 
common law ; and therefore as error would have lain upon a judg- 
ment in fuch adtion at common law, fo it muft lie upon a judg- 
ment in feire facias , which is of the fame nature. 2. It was 
faid, that admitting, that error will not lie in this cafe, yet it is a 
fuperfedeas to the parties j 'becaufe it is the King's writ, and it does 
not belong to the parties to be judges whether it lies or not. But 
it was aiifwered to the firft point, and adjudged by all the court, 
that the intent of the ftatute of 27 Eliz. was only to relieve the 
party grieved upon the merits of the caufe, as it was at the time 
of the firft judgment, and not upon any matter fubfequent which 
arifes afterwards. When therefore the firft judgment was affirmed, 
# the merits of the caufe were allowed, and the Exchequer chamber, 
who ought only to affirm or reverfe the firft judgment, have Exe- 
cuted their full power. It is true,- that if a feire facias be brought 
to revive a dormant judgment in B. R. error will lie in the Exche- 
quer chamber tarn quam , becaufe it is only in execution of the firft 
judgment, and it is quafi a kind of original adtion ; but if a judg- 
ment of the King’s Bench be Once affirmed in the Exchequer 
chamber, and then a feire facias is brought upon it ; it is privi- 
leged from any other writ of error ; or otherwife the law would 
be infinite and without end. And the feire facias is nothin nature 
of debt at common law j for the one is brought to obtain another 
Error lies not judgment, the other to obtain execution. And Holt chief juftice 
©fexecotion. faid, that Twifden juftice was always of opinion, that error will 
not lie upon award of execution. As to the fecond point it was 
anfwered and adjudged by the court, that this was the refult of 
the firft point j for if the writ of error will not lie, it cannot be 
a fuperfedeas to the parties (who may proceed at their peril, and 
it had been punifhable if the writ of error had lain) for it were 
unreafonable to fuperfede them by a writ of error which does not 
lie. See 1 Ventr. 168. Skinner verf. Webb. The fame point re- 
folved. Afterwards Hill. 8 Will. 3. B. R. it was held in the 
cafe of Bonies and Rawlins and Man, that error in the Exchequer 
chamber upon judgment in feire facias againft bail is not a fuper- 
fedeas to the execution, becaufe error does not lie there in luch 
cafe. 
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Hicks verf. Downing, 
alias 

Smith verf Baker. 


A CTION upon the cafe was brought by the plaintiff as af- sc. 1 Salk. 

fignee of the reverfion of a mefTuage againft the defendant as , 
affignee of a term of years of the houfe, for negligent keeping his Cafe for 
fire, by which the houfe wasburnt. And upon not guilty pleaded negligently 
the verdidt was for the plaintiff. And upon motion in arreft of fi” P bv 8 which 
judgment it was refolved, the’ houfe u 

burst. 


1 . That if leffee for years of a houfe affign over all his term, 
and the houfe be burnt by the negligence of the affignee; no 
adtion lies for the affignor againft the affignee for this. For the 
affignor had no refiduary intereft in the houfe, nor is he liable to 
the leffor ; becaufe he committed no wrong, the alignment be- 
ing lawful, and the burning not being by his default. So if leffee 
for three years affigns his term for four years, or demifes the 
houfe for four years, he does not by this gain any tortious re- 
verfion, and it does but amount to an affignment of his intereft. 
And the law is the fame in the cafe aforcfaid. 


2. That if leffee for three years of a houfe demifes it for two 
years ; in refpedt of his reverfion he may have an adtion againft 
the leffee for two years, if the houfe be burnt by his default, be- 
caufe he is liable over to the adtion of the leffor. 


3 . That it is not neceffary, that fuch leffee for three years fhould 
have a refiduary intereft in him, when he brings his adtion ; but it 
is enough, that he had fuch intereft in him, when the houfe was 
burnt. And he ought to lhew in his declaration, that he had an 
intereft in him then to come, when the houfe was burnt. See 
Cro. Car. 187. Wtjl verf. Trettde. Jacob. 


Bracy’s cafe. 


s. C. 1 S.lk. 


D Racy being committed by cpmmiffioners of bankrupts for not . 

•D anfwering to the queftions propofed to him by the commif- earth. \st 
fioners, was brought to the bar by habeas corpus , and after the re- Co®b. 390, 
turn filed exceptions were taken, that the return was illegal. The 39 '- 
firft queftion was. When and in what manner he had been aiding 
and affifting in carrying away the bankrupt’s goods ? And it was commiffioners 
objedted, that this queftion was not lawful ; for to anfwer it, would of b * nltro P w - 

be ' *• “P* 

. 15. par. 10. 
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ft man (hall 
give account 
of what he 
knows of the 
goods of a 
bankrupt be- 
fore he be- 
came bank- 
rupt. 


be to accuse himfelf, and to fubjed him to pay the double value of 
the goods. 'But per curiam upon view of the ftatute, that which ' 
fubjeds a man to the penalty, is the not difcovering what he 
knows concerning fuch goods carried away; and therefore if Bracy 
had anfwered, that he was aiding in embezzling and carrying a- 
way of the faid goods, which goods now lie in fuch a place ; this 
would haire avoided the penalty. And therefore (by them) the 
epeftionis good. 

The fecond queftion was. What he knew concerning the bank- 
rupt’s goods from laft ? And it did not appear when 

he became bankrupt, and fo it might be after the time mentioned 
in the queftion ; and no body is bound to give account of what he 
knew of the goods before he became bankrupt. But by Holt chief 
juftice he is bound to give, account of it, for that tends to the 
difeovery of what goods the bankrupt had at the time when he 
became bankrupt. Formerly the time was mentioned when 
he became bankrupt, but it is omitted now, and that is the wifer 
courfe. 


Commitment But afterwards an exception was taken, that the conclufion of 
to remain un- t h e commitment was ill, lor he was committed to remain in prilbn 
to theautho?* without bail and mainprile, until he fhould conform himfelf to 
rityof the the authority of the commiffioners. Now this is ill, becaufe the 
commiifion- commifiioners have feveral authorities, and particularly one to 
make officers to fummon all debtors to the bankrupt, (sc. Now 
by force of this conclufion Bracy muft remain in prifon, until he 
become their fummoner. If it was, until he (hall conform to 
Commitment their authority in this lpecial matter, it had been good. Or if the 
difeharged* by comm i tment were t0 remain in prifon until he ffiould be dif- 
due courfe of charged by the due courfe of law (a), it would be ill. As where 
a ftatute gives authority to juftices of peace, to commit until the 
Y’lx/ry'i cafe, party fhall account; they committed a man, to remain in prifon 
Mich. 5 Will, until he Ihould be difeharged by due courfe of law, and it was held 
which'wu for And opinion was Holt chief juftice. And by him the 

not anfwering word Jubmit in the ftatute does not mean an ad of humble fub- 
upon exami- miffion, but onlv to make anfwer to the queftion propofed. And 
committed "for wor< ^ (and] in the ad means [id eft) and ties the fubmiffion to 

fofpicion of this particular purpofe. The prifoner was difeharged. Doy. 

being a popfth 

prieit, upon 3; Elis, and therefore fuch commitment until he be difeharged, ifu was not good, becaufe it 
wai not purfuant to the a tt. 1 Salk. 35 u See 2 Rep. 63. 
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Lee 
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Lee verf. Brace. Error C. B.- 
Intr. Hil. 6 Will 3. B. R. Rot. 929. + J ry S voi th 3 e S" 

* 44 * 

XT' Je&ment. Upon a fpecial verdid the queftion was. If 

feifed in fee makes a feoffment in fee to the ufe of himfelf 5^.266. 
for life; remainder to his (on B- and his heirs, and for default of 3 Oanv. Abr. 
fuch iflue remainder to the right heirs of A. and the queftion 
was, whether B. had an eftate tail or fee. And it was adjudged l R ep '. f' 
in C. B. that B. had but an eftate-tail. And after argument at bar Sid - *6. 
Holt chief juftice was of the fame opinion 3 for the intent is ap- 
parent, and the words which conveyed the eftate in fee, are quali-. and hit heirs", 
lied by the fubfequent words, and converted into an eftate-tail. andfordeftult 

Salkeld. of iflue in B 

remainder to 
* A, is tail in B, 

Teuxcra Dimatcr verf Hooper. 

C ASE. The defendant pleaded in abatement, that the plain- Co “ 

1 tiff was an alien enemy born at, &c. The plaintiff replies, Doa.Plic 

that he was horn at London, ct hoc paratus eft veriftcare, &c. 5; 9 * 

The defendant demurs. And exception was taken to the repli- abatement! 
cation, that the plaintiff Ihould have tendred an iflue, and not plaintiff m> 
have concluded with an averment. Sed non allocatur. For by 
Holt chief juftice, if the defendant pleads an abatement, the plain- tender iflil 
tiff has eleftion, either to reply aiid tender an iflue, or to plead C0MtTa in b 
with hoc paratus eft veriftcare ; and the defendant might have re- See 1 
joined, that the plaintiff was not born at London, and taken iflue, * 52 ' ° 5 ' 
if he pleafed. But where a plea in bar is pleaded, if the plaintiff 
replies ifluable matter, he ought to tender iflue. Judgment for 
the plaintiff, that the defendant anfwer over. Mr. Shelter . But 
if alienage be pleaded at B. in bar j and the plaintiff replies, that pleaded in 
he was born at L. and traverfes the being born at B. he ought to bir - 
conclude with an averment. Ruled in this cafe, as Mr. Place 
told me. See Raftal. Entr. 605. 

Beaument verf Pine. 

* « 

B Y Holt chief juftice. An agent of a regiment is but a fervant 

of the colonel, and the receipt of the agent charges the ” gimwt ’ 
colonel. There is no privity between the King, or the foldier, 
and the agent. 


S. C. Comb. 

394 * € 
Doft. Placit. 
8* 9. 

Upon plea in 
abatement the 
plaintiff may 
reply with an 
averment, or 
tender iflue; 
contra in bar. 
See Raft. Ent. 
25 2, 605. 


Alienee 
pleaded in 


Richards 
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S. C. s Mod. 
206. 

Where per 
qued it mate- 
rialjind where 
not. 

3 Mod. 48, 
49 - 

Show. 64. 

3 Lev. 133. 
Melon , 

2 Wilfon 
3 * 3 - 


Richards verf. Hill. 

T HE plaintiff declares, that he was feifed of an ancient water- 
courfe and mill, and that the defendant being conufant 
thereof diverted the faid watercourfe, fo that it could not flow to 
his mill for fo long time in certain, eo quod molare non potuit, &c. 
After verdidt for the plaintiff it was moved in arreft of judgment, 
that the hindrance of the grinding is deflgned to be the git of the 
adtion, and therefore it ought to he fhewn exprelly, but here it is 
not fhewn intelligibly ; for it fhould be mo/ere , which fignifies to 
grind, but molare has no fuch fignification. Sed non allocatur . 
For, per Holt chief juftice, et totam curiam , where the adt im- 
plies a tort of itfelf , a per quod is not neceffary to fupport the ac- 
tion, but only aggravates the damages. Now here it appears a 
tort without the per quod, for it is faid that the watercourfe could 
not flow to his mill, and therefore it is good, efpecially after ver- 
didt. Judgment for the plaintiff. 


Mich. 
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8 Will. 3. C. B. 1696; 

Sir George Treby Chief Juftice . 

Sir Edward Nevill 

Sir John Powell, fen. died Iqft 

vacation at Exeter on the >Juflices. 
weftern circuit 

Sir John Powell of Gloucefter 


Palmer verf. Branch & ux’. 

CpRANCH and his wife libelled againft Palmer in the conlifto- w *»« wort* 
JD ry court of London , for having fpoken in a public coffee- 
houfe defamatory words of the wife, viz. Palmer faid. Do of 
you hear the news ? J. S. afked. What news ? Phlmer anfwered, which wakei 
Mrs. Brand’s thighs are bare, and Backhurjl is between them; i D oherwlo« 
and added many words too obfccne to be repeated. And now up- adtionabie. 
on fuggeftion, that by the cuftom of London whores ought tb be ** ,k - 6 9 *» 
carted, and therefore by the cuftom there, to call a woman whore cro'c»r.3jo. 
is adtionabie, and that thefe words amount to the charging the wife ,bid 486. 
with whoredom, Mr. Serjeant Gould moved for a prohibition, and |8 
argued, that words as uncertain as thefe had been adjudged adtion- pofju. ’ 
able at common law, and therefore 1 Ro. Abr. tb. pi. 13. Roote 
v. Moiling. A man fays of a woman, that (he did lie with a Wea- 
ver of Colebejler in a ditch, and the weaver’s breeches were down, 
and they were at it ; though fhe might have lain with the weaver 
in the ditch without harm, yet thefe words were adjudged adtion- 
abie. But to this cafe Powell juftice anfwered, that it appeared by 
the report of this cafe in 1 Rolls Rep. 420. that the plaintiff had 
declared with a per quod maritagium amijit, or otherwife thefe 
words, as it feemed to him, had not been adtionabie. But Gould, 
admitting that an adtion would not lie for thefe words at common 

law. 
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law, yet in ttys cafe a prohibition ought to be granted, by him ; 
for if Palmer had called Mrs. Branch whore in exprefs words, then 
without doubt a prohibition fhould be granted ; becaufe fhe might 
have an action in London, for whores there by the cuftom ufe to 
be carted But the cuftom does not confine this to the fpecifick 
word whore, but words which amount to it are actionable. And 
Hook v. therefore Mich. 3 Jac. 2. between Hook and Hawkins, the words 
1 fauk in*. were, I never had a baftard, but Mrs H. had a baftard, and that 

after her hufbands death. It was adjudged, that thefe words 
were within the cuftom of London, becaufe they were tantamount 
to the word whore. Then in the principal cafe all the by-ftand- 
ers, who heard thefe word*-, doubtlels imagined, that Mrs. Branch 
had committed whoredom with Lackhurji. But it was adjudged 
after fcveral aigutnents at bar, that a prohibition fhould not be 
granted; for though it is not abfolutely neceflary to make ufe of 
the word whore, but words tantamount will bring it within the 
cuftom, as the cafe of hook verj. Hawkins was ; yet fince the cu- 
flom is only to c.nt ulioiei, and eveiv cuftotn ought to be taken 
ftriftly, the words ought to be tantamount to accufe the woman 
of whoicdom. But in ibis caie the words ma\ be true, and vet 
Mrs. Bianch may be no whoic; tor the words impmt only lafci- 
actions and gdlurcs. And therefore if the defendants pro- 
ceed in London again ft Pain. a , tins court will grant a habeas corpus . 
Then the words being originalh of ccclcfuftic il conufancc, there 
is nothing to ouft the Ipiritual court of this caufe but the cuftom, 
and the cuftom does not extend to it. And therefore the fpiritual 
court mult have liberty to proceed, and not be prohibited. 

Cotfworth verf. Be ti fen. 

S. C. Salk, f a 'HE plaintiff brought a fpecial adtion upon the cafe againft 
Dvr 10 a A *he defendant for a pound-breach ; and declared, that he 
DoV 1 lacit. had taken a mare of the defendant per 1. G . J'ervicntcm fmm, and 
11 J* had impounded her quia ccpit in damne fuo apud parochi.m dc St. 

John Lee exijientcm, and that the defendant broke the pound, 
and chafed out the mare, &c. The defendant pleaded, that he 
gave 6 d. to the plaintiff in fatisfadtion of the trefp*fs, which the 
plaintiff accepted in fatisfadtion, and gave leave to the defendant 
to take the marc out of the pound, and that he took her out ac - 
Dt injuria f»a cordingly, the gate being open, cr. The plaintiff replied, de in - 
pt; r,a . i d jur'ta J'ua propria abfque tali caufa. Iffue thereupon, and verdidt 
by a venJiil. p of t jj e pi A j nt ifjg And now ierjeant Pemberton moved in arrefi 
of judgment. 1 . That the replication was ill, becaufe the plain* 
tif fhould not have traverfed the caufe generally, but the acceptance 
in fatisfadtion Sed non allocatur. For though fuch iffue is impro- 
2 « per. 
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per, and had been ill upon demurrer, yet it is aided by the verdidfc. 

Hob. 76. Banks\erf. Parker. And To it was adjudged Mich. 

23 Car. 2 . B. R. Beefy % cafe. 2. Pemberton argued, that the Bedly’* afe. 
plaintiff had not intituled himfclf to his adlion, for he has not 
{hewn any title to the place, where he fuppofes the mare was da- 
mage feafant. Then if he has not title to the place where, &c. 
he could not diflrain her, and confequently the diftrefs of the mare 
was tortious ; and if the diftrefs was tortious, the impounding was 
tortious alio ; and then the defendant may well juftify the breach Parct ^ aSt 
of the pound. Sed non allocatur. F or per curiam, if a diftrefs be though the di- 
taken without caufe and impounded, the party cannot juftify the fork was tor- 
breach of the pound to take it out of the pound, becaufe the di- 
ftrefs is nowin cuftody of the law. But if the diftrefs is taken with- 
out caufe, before it is impounded,’ the party may make a refcous. 

But in this cafe the taking of the diftrefs is but an inducement to Inducement, 
the adtion, and the breach of the pound is the gift of the, adtion j 
and therefore it is not neceffary here to fhew the caufe of the dif- 
trefs fo certainly. And Raft. entr. 444. and all the other prece- 
dents in parco fraSlo are in this manner. And therefore judgment 
was given by the whole court for the plaintiff. 


Philip verf. Kctifon. 

I N adtion upon the cafe the plaintiff declares, that the defendant Vtnut. 

fa l jo et malitiofe apud Stallum in comitatu Norfolciae crimen per - be i*d /nth** 
jurii impofuit upon the plaintiff, et quod pojlea fcilicet ex onecoumy or 

militia praecogitata apud Stallum praediblum fecit et procuravit ,n ‘ he ollur ‘ 
quandam falj'am informationem perjurii exhiberi againft the plaintiff 
in nomine Edvardi fVard militis attornati domino regis gemralis 
apud IVejlm. in com. Middx. &c. Upon the general iffue pleaded 
it was tried at A orfolk aflifes, and verdidl for the plaintiff. And 
Mr. ferjeant Wright moved in arreft of judgment, that the venue 
was ill, becaufe there was nothing of the procurement, or of the 
exhibition of the information, in Norfolk ; but all in Midakjex. 

And it is not like Bulwark cafe yCo. 1. becaufe there it is but the 
continuance of the fame tort. But there are here two diftindt torts, 
for he does not fay, that the information was de pe’ jurio praediclo j 
fo that non conjlat that the information was for the fame perjury. 

And it cannot be taken, that the procurement was at Stallum , be- 
caufe the malice is fpecially confined to Stallum, and the procure- 
ment is in Middlcjix at JVeJlmmfer. If he had not interpofed 
Stallum between the malice and the procurement, it might have 
been intended, that the whole was at Stallum. But here he has 
reftrained this conllrudtion by the pofition of the words. And 
though it is after verdidl, yet it is not aided by the ftatute of jeo- 
failes. For the ftatute aids, where the venue is laid in the proper 

E e county 
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When iik not county ; though it be tried by an ill venue ; but if it is not laid in 

jtjj ifl the -• * .« rt . . 1 ^ J “ a . A — A oUte thrt 


tided by 
verdifi. 


proper 'conn- p ro P er epunty the ftatute does not aid it. And to this the 
ty, it is not court feemed to agree. See i Saund. 246. Crafte v. Boite. But 
as to the principal matter the court was of opinion, that this was 
but an adfcion of one continued tort, and is all one with Bulwark 
cafe. For the procuring of the information is but the prolecution 
of the malice. And it cannot be intended, that the malice and 
the procurement could be in fcveral places, and therefore it may 
be laid in the one county or the other. And for thefe reafons the 
plaintiff had his judgment. See 2 Mod. 23. Naylor v. Sbarplefs. 


In covenant 
Che breat h 
may be affign* 
ed as Urge as 
the covenant. 
Cro.Jac. 4S6. 

Ibid. 304 
Ibid. 369, 
370. 

Ibid. 378. 
Ibid 42;. 

1 Stra 321. 
Corny ns 1 46, 
J80. 


Br igftock verf. Stanion. 

C ovenant. The plaintiff declares, that by certain articles of 
agreement made between the plaintiff and defendant, reci- 
ting, that whereas William bifhop of Gloucejler had granted to the 
plaintiff and his father the office of regifler, (sc. and that whereas 
obn bilhop of Gloucejler , doubting if the grant made to the plain- 
tiff and his father (being two) was good, had granted the faid of- 
fice to the defendant’s Ion ; upon which differences arofe between 
the plaintiff and defendant ; it was agreed between the plaintiff and 
defendant, that the plaintiff Ihould lue a feigned A&ion againft the 
defendant’s fon, to try his title to the faid office ; and that the de- 
fendant’s fon Ihould plead without delay, and at the trial infill on- 
ly upon the validity of the grant ; and that if judgment Ihould be 
given for the plaintiff in that adtion, that then the plaintiff fhould 
quietly enjoy the laid office, and that neither the defendant’s fon 
nor any other man as his deputy, or in truft for him, diredtly or 
indiredlly, fhould exercile or occupy the faid office, or receive any 
of the profits, c. then the plaintiff fhews, that he fued an adlion, 
and that the defendant’s Ion pleaded to iffuc, according to the 
agreement, and that talitur procejjim fuit, that judgment was given 
for the plaintiff ; then he avers performance of the whole on his' 
part j and affigns for breach, that John Fortune at D. in the coun- 
ty of Gloucejler , fuch a day, by the affent of the defendant’s fon, 
and as deputy to him exercifed and occupied the faid office, and in 
trull for him took the profits, and received divers fees, fo that the 
plaintiff was compelled to fue fuch a day a writ of mandamus out 
of the King's Bench directed to, (sc. to be re-admitted to the faid 
office, to the great charge and damage of the plaintiff. 2. He af- 
figned for breach, that the defendant’s fon profecuted a writ of af- 
iife for the faid office, which was delivered to the fheriff of Glou- 
cejler in debita juris forma exequend'. And to this declaration the 
defendant demurred generally. And ferjeant Gooding for the de- 
fendant argued, that the breach was affigned too uncertainly and 

too 
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too generally, upon which no i flue could be taken. , For it is faid, 
that Join Fortune , received divers fees in trail for the defendant’s 
fon, hut no mention is made of what fees. Now, it being a ini- 
nifterial office, the fees are certain. And therefore, though perhaps 
it is not neceflary to afeertain every individual fee, yet it is necellary 
to fpecify fomc one. To which purpofe it was adjudged between 
Hill and Dade, in B. R. Jac. 2. Where the cafe in effect was v - Dadf * 
thus ; That Dade and the other defendants were: farmers of the f^' how 
Irijh revenue of the crown : Hid became fecurity to the crown 
for the defendants for the payment of their rent, and they covenant- 
ed with him to indemnify him ; upon which Hill brought cove- 
nant againfl the defendants, and (hewed, that the defendants were 
in arrear in their rents, upon which the lands of Hill upon procefs 
iffuing out of the Exchequer were extended, and his body taken 
in execution, whereupon he was forced to expend great fums of 
money } upon which declaration the defendant demurred ; and 
the opinion of the court was with the defendants, bccaufc the de- 
claration was too general, for it had not fpecified what fums he 
had expended. (But note, Treby chief jullice faid, that he was 
counfel in the fame cafe, and, by him, no judgment was given 
in it.) And to the fame purpofe is Stile , Rep. 473, 476. yirnold 
v. Floyd. 2. As this breach is affigned it does not appear, that 
the defendant’s fon did any ad, but only aflfented that John For- 
tune Ihould cxercife, &c. b ovv a man may be faid to affent to 
a thing, who does not oppofe it. But that is no breach of this 
covenant, quia attus non confenjus J'acit reum. Therefore the plain- 
tiff ffiould have faid, that the defendant’s fon put John Fortune in - 
to the office, or protected him there when he was in. Sed non al- 
locatur. For per curiam in an action of covenant the breach may 
be affigned as large as the covenant is j for all is recoverable in da- 
mages, and thofe damages (hall be for the real damages, which the 3 Mod. (>■). 
party can prove that he has actually fuftained. But in debt upon a ]„ da.t upon 
bond conditioned to perform covenants in a certain indenture fpc- coniii - 
cified, there a precife breach muff be (hewn, bccaule a bread] is a ^^ d c ' 0 ° ve p ' r ‘ 
forfeiture of the whole bond, And therefore if this had been debt ihiuj. a precife 
upon a bond with fuch a condition, the plaintiff ought to have 
fpecified the taking of lomc particular fee, for the taking of one t ew °' 
lingle fee would have forfeited the whole bond. And Freby chief 
jullice cited a cafe between Dixey and Renner adjudged in the Dixeyv. jen- 
King’s Bench when Hale was chief jullice, where th’e defendant " K r b. *4*. 
covenanted with the plaintiff to build him ahoufe, and to put can- &<=.- 
telabers according to. the rules preferibed in the ail for the rebuild- 
ing of London ; and in covenant he affigned his breach, that the 
defendant did not put in fuch cantelabers J'ecundum aStum parlia- 
ment , (sc. and did not fay, of what length or thickncfs they 
ought to be •, and adjudged, that the breach was well affigned, 

they 
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. they being th^ very words of the covenant ; but if it had been in 
debt upon a bond conditioned to perform covenants, it had been 
otherwifc. Then in this principal cafe, the breach being affigned 
in the Words of the covenant, it being in an a&ion of covenant, 
it is well affigned. 2. Serjeant Gooding argued, that the declara- 
tion is ill, becaufc it is faid, that the plaintiff fued a mandamus, 
and the defendant an affife, but does not fay prout patet per re- 
cordum. But to this lerjeant Wright for the plaintiff anfwered, 
that they arc not records until they are returned, and the (hewing 
of the return is not neceffary, but is only in aggrevation of dama- 
ges. But the very fuing out of the affile, whether it be returned 
or not, is a breach of the covenant. Of which opinion was the 
whole court, and therefore judgment was given for the plaintiff. 


Lockey r cerf Darby. 


bld'iuT" J 0 CKE Y brou g bt debt u P on bond againft Darby. Upon oyer 
UcmI iffue it ^ the condition appeared to be, that if the defendant Darby 


1 Leon. 4; 
p. 58. 
Hob. 198. 


joined the ihould favc the plaintiff hockey harmlefs from all damage that 
no 'need w* might accrue to him, by the executing of a writ of execution, that 
ihew • breach, then, &c. The defendant pleaded, that the plaintiff Lockcy did 
not execute the writ, (sc. The plaintiff replies and offers iffue 
thereupon. And the defendant demurs. And ferjeant Birch for 
1 Leon - tbe dtdcndant ar g ucd » that the replication is ill, becaufc it has not 
p. stf" affigned any breach, and therefore he cannot have judgment. And 
Hob. 198. he compared it to the cafe, where debt is brought upon a bond 
conditioned to perform an award, the defendant pleads no award 
made j if the plaintiff replies and lhews an award, he mud alfo 
affign a breach, or otherwifc he (hall not recover. And for the 
lame reafon in this principal cafe he (hould have (hewn in his re- 
plication, that fome adtion was fued againft him for the execution 
of this writ, or how he was damnified by it. Sed non allocatur. 
For per curium the point here in iffue is a collateral matter, to 
which the defendant by his plea has inveigled the plaintiff ; and 
therefore the plaintiff is not obliged to (hew a breach. For the 
^Leon- defendant has admitted that the plaintiff was damnified by offering 
4 «on 79. pj ea 0 p co n atcra i matter. Befides that, if the plaintiff had 
affigned a breach in the replication, the defendant could not have 
traverfed it,- bccaufe it would be a departure from his bar. But the 
cafe of an award (lands upon its own bottom, and will not govern 
Debt upon other cafes. And by ferjeant Wright of counfel with the plaintiff, 
torm ° per " * n tbc calc an award * if the iffue be non fJlfaSlum, or if the de- 
the Cendant pleads a rcleafe of all demands, by which he offers a fpe- 
ifiiie be Kon.cji cial point in iffue, the plaintiff has no need to (hew a breach. 

the 

plaintiff has no need to (hew • breach, or if the defendant pleads a rcleafe of all demands. 

I Quod 


$id. 10. 

4 Leon 79, 
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Quod non fuit negatum per curiam. Sec Teh. 7?. Jcoffry verf. Guy. See J Lw* 

In the priucipal cafe judgment was given tor the plaintiff. See ,7 ’ i+ * 
i Sound. 1 03. Homan v. Gerrard. 317. Smith v. Yeoman. 

Jenkins verf. Turner. 

T H E plaintiff brought an action upon his cafe againft the de- s c - * Salk. 

fendant, pro to quod the defendant fcienter retinuit quo; dam n 

aprum ad mordendum et percuticndum animalia confuetum qui qui - 
dem aper fuch a day and place fercuffit et momordit a mare of the^'"-" r 
plaintiffs, of which bite (he died. Upon not guilty pleaded, verdidt "Z'ffuZ ** 
for the plaintiff. And now ferjeant Wright moved in arreft of Atumniia <ett- 
judgment, that the word animalia is too general and uncertain, 
it may be they were fuch animals, as though the boar ufed to bite p 0 fi. Zu*' 
them, and the defendant knew it, yet it would be no offence in the 11 Mod. 33*. 
detendant to keep the boar ftill j as if the boar had bit frogs, (sc. f b *d‘ ft jj° 2 * * * 6 b b ’ 
which are animals. And though it may be objected, that it is aided 
by verdict, yet in this cafe that cannot be ; for the general rule is. Where om>f- 
that where a thing is foeffentially neceffary to be proved, that if it |h e*- 
had not bean given in evidence, the jury could not have given fuch^'*^ b y 
a verdidt, there though it is not mentioned in the declaration, yet verdia. 
this defedt (hall be aided by the verdidt. But our cafe is not fo, for 
if evidence had been given, that the boar had ufed to bite any ani- 
mal, and that he afterwards bit the plaintiff’s mare, the jury would 
think, that this was a foundation good enough for them to find for 
the plaintiff. But the law is contrary, for unlcfs the boar had ufed 
to bite horfes, fhcep. or fuch like valuable animals, it would be no 
offence in the proprietor to keep the boar, notwithftanding that he 
had bit frogs, &c. Befides, that if fuch a general charge (hall be 
allowed, the defendant wilf not know what evidence he muff pre- 
pare to defend himfeif. And he cited a cafe in this court between 
Bayntine and Sharpe in laft Eajler term, where the plaintiff de- Baymine v. 
dared, that the defendant kept a bull, and hoxed him, that be 
became mad, and that he ran at the plaintiff, and toffed him, ( 3 c. 

Upon not guilty pleaded, verdidt for the plaintiff} and the court 
feetned to be of opinion, that judgment ought to be arretted, be- 
caufe there was no feiens in the declaration, which they held was Sam ought 
not aided by the verdid ; no more is this principal cafe aided by 
the verdidt. 

2. He argued, that* admitting that the court will intend that 
animalia in this cafe will fignify fhcep, ( 3 c. yet he faid that thi 9 

is not fnfficient, for all the precedents are, that the ufage to bite 

or (trike, muff be laid to bite or ftrike the very fame fpecies, for 

the hurt of one of which fpecies the plaintiff brings his adtioo. 

F f And 
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And therefore jn this cafe the plaintiff (hould have declared, that 
the boar was a.ccuftomed to bite mares. For if a man keeps a dog, 
which bites a mare, and notwithftanding after notice of this the 
owner keeps the dog ftill, and afterwards he bites a man, the man 
has no remedy -againff the owner of the dog. And for tbefe rca- 
. Tons he prayed, that judgment fhould be arrefted. Sed non allo- 
adog/which” catur. For by Powell juftice, if a man keeps a dog, which is 
bites (heep, accu domed to bite fheep, &c. and the owner knows it, and not- 

Ss notice of w hhftanding he keeps the dog ftill, and afterwards the dog bites 
it, end after- a horfe, this (hall be actionable, notwithftanding that the prece- 
wards thedog dents are all of the fame fpecies • becaofe the owner, after notice 
■nefliMiiw mifchief, ought to have deftroyed or hindred him from 

» K «inft the doing any more hurt. Now in this cafe the fad was, that the 
man, but the boar had bit a child before, of which the defendant had notice, and 
snoit be'fpc- afterwards he bit this mare of the plaintiff’s. The queftion then 
ciii. . will be, how the plaintiff in fuch cafe ought to declare l And it 
feems that he ought to have particularly (hewn what mifchief the 
boar had done before j and for want of that, upon demurrer it had 
been ill. But now the queftion is, if this declaration is not aided 
by the verdid, it being objeded that this word animal'nx is too un- 
certain, for it might be frogs, (sc. and that the defendant could 
not know what evidence he mull procure, to defend himlelfat the 
trial ? But he faid, that this is no objedion, for the defendant 
knows that no evidence can be given of any mifchief done by the 
boar, but of that of which he hath had notice. And as to the 
uncertainty Powell juftice faid, that the judge of aftife knew well 
that this would not be adionable, unlefs that the boar had ufed to 
kill or bite horfes, (heep, GV. and not frogs ; and conlequently, 
if that had not been proved, he would not have permitted the jury 
to have given a verdict for the plaintiff. And for this reafon the 
court will intend, that fuch things were given in evidence j and 
that greater uncertainties and defeds had been aided by verdid. 
Serjeant LutwycJje, council for the plaintiff, cited 2 Jones 125. 
j Lev. 336. | Sid. 223. IVrigbt verf. Bcrle. And in trover pro catuiis ge- 
JXX ‘7 ncrall X> -dnglice whelps, in C. B. lately adjudged good alter verdid. 
whelps, good And in the fame court indebitatus ajfumpfit pro materialibus tnuri i 
after veroict. good after verd id, adjudged. And as to the cafe of Bayntine and 
Pr» manna - Sharp, objeded by the defendant’s council, Powell juftice anfwered, 
it hits M«ri, that there was no Jciens, and for that the defendant was not liable 

vc*ai*t ,ef t0 a< ^‘ on » ant * court could not intend, that it was proved 
x ’* at the trial, becaufethe plaintjffhas no ne$d to prove more than is 
in his declaration. But in this cafe there is animiala in the decla- 
ration, and therefore it was necefiary for the plaintiff to prove that 
the boar ufed to bite fome animals 3 and then after verdid we will 
Difference be- intend, that they were fuch animals, as will fupport the adion. 
TiTiiog** But (ty him) there may be a difference between a boar and a dog ; 

lor 
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for it is the nature of a dog to kill animals which. are. ferae natura, 
as hares, cats, &c. but it is not natural to boars to kijl any thing. 

And therefore in the cafe of a dog there might have been a queilion, 
whether the word animalia had been good in the declaration, bc- 
caufe it might have been intended of fome fuch animals as they 
naturally bite and kill. But fince a boar does not -naturally kill 
any, it (hall be intended as before is laid. And therefore judgment 
was given for the plaintiff. ‘See Regift. 106. b. no.‘ a. the cafe in 
point, as this principal cafe was. Note; Though this cafe was 
ieveral times argued, yet Freby chief juftice did not give his opinion, 
the judgment being given by Powell juftice, in his abfence. 

Stream verf* .Seyer. 

R Eplevin of a mare taken at a place called B. in Bucks. The B,r g* ! n and 
defendant makes conufance, that the place contained fix acres, 
and that Robert Saunders was feifed thereof in fee, and being fo ing > confi- 
feifed, granted a rent-charge out of the fame to Robert Lee in fee ; de " ti ° n> • nd 
that Robert Lee the father died, by which the rent defeended to verdia on « 
Robert Lee the fon ; and that Robert Lee the fon, being feifed there- collateral 
of, the feventh of Feburary i 3 Car. 1. by indenture of bargain and lo8> 

fale, between him of the firft part, and Edmund Mo/s of the fecond, T. Raym. 
bargained and fold the faid rent to the find Edmund Mofs, which *°°- 
indenture was inrolled within the fix months; that Edmund Mofs 
died, whereby the rent defeended to Edmund Mofs his fon ; that 
the rent was arrear, and that the defendant as fervant to Mofs and 
by his command took the mare in the place where, &c. as a 
diftrels, (sc. The plaintiff pleaded in bar to the conufance, non cfl 
j'adlum of Robert Saunders. And iffue thereupon and verdict for 
the defendant, that it was the deed of Robert Saunders. And fer- 
jeant Birch moved in arreft of judgment, that the defendant by his 
own conufance (hews, that Edmund Mofs, under whom he claims, 
had no title to the rent. - For be fays, that Robert Lee dedit et con- 
ce/Jit, by deed of bargain and fale inrolled, the rent to Edmund 
Mo/s, hut he docs not (hew any- confederation. Then without con- 
fidcration this cannot be good by the ftatute. And it cannot be 
good by the common law, becaufe it does not appear that any at- 
tornment was made by the terre-tenant. And he cited 3 Cro. 116. 
as a cafe in point. 1 hen this cannot be aided by the verdidt, be- 
caufe the iflue was taken upon the other- deed of Robert Saunders. 

Sed non allocatur . For per curiam, if the plaintiff had taken iffue 

upon the bargain and fale, and it had been found for the defendant, 

it had been good after verdidt, though no exprefs confideration bad 

been mentioned. As in the cafe of Barber v. Fox in B. R. in the Barber v.Fox. 

time of Charles the Second, where a bargain and fale was pleaded 

pro Car • *• 




Mich, Term 8 Will 


i 



pro quadam pecuniae fumma , and it was not feid what fum, and 
yet it was adjudged to be aided by the verJidf Then in this cafe 
the plaintiff has waived the benefit of this exception by taking of 
ifiue upon the other deed j but if he had demurred, this fault had 
been fatal to the defendant. But now after verdidt it is good enough. 
And therefore judgment was given for the defendant, niff, &c. 

Hulbert verf. Watts & ux’ 

Condition tb« EBT upon bond againft the defendant and bis wife as cxe- 

A . or bu h«ir» |. j cutrix to Cornelius Cliffe. The defendants pray oyer of the 
ncowfeytofl! condition, which was to perform certain covenants contained in an 
fuch Imd in indenture bearing the fame date with the bond, in which Cornelius 
y!*ei w* c** covenanted with Roger Hulbert , ( 3 c. for him, his heirs and 
beingin in- executors, that if Roger Hulbert fhould pay to Cliffe , his heirs or 
fut, in toil, afligns, lo d /. within five years after the date of the indenture, 
/Tuie condi- T ^ Jt *^ cn ®'JF e > his heirs and afligns, at the proper charges of 
nonubrokcn. Roger Ifulbert, fhould transfer to him, ( 3 c. the tenements, (3 c. 
contra if the f ree from all incumbrances by Cliffe , his heirs and afTigns. The 
fcendedwC defendants plead, that Cliffe was ieil'ed of the tenements, ( 3 c. in 
being on in- fee, and being l'o feiled, the 19th of November 2 Will. (3 Mar, 
f»nt. by will in writing deviled them to his daughter Katharine Blicke 

in tail, remainder to the defendant’s wife in fee ; that Katharine 
Blicke died without iffue, whereby the lands came to the defen- 
darn’s wife, who is feiicd of them in fee ; and that the plaintiff 
Roger Hulbert did not pay the laid 100 l. neither to Cliffe in his 
life-time, nor to Katharine Blicke in her life-time, nor to the de- 
fendant’s wife, &c. The plaintiff replies, that Katharine Blicke 
at the time of the death of Cliffe was within the age of one and 
twenty years. The defendant demurs. And ferjeant Wright for 
the defendant argued, that if there was any means by which the 
infant might have conveyed, then the devife to her would not*be 
a breach' of the covenant. But the infant might have conveyed 
thefe tenements by common recovery by guardian or privy feat. 
J ord Newport’s cafe. And it is the ufual pradfice, for infants to 
fuffer common recoveries; fo that Katharine Blicke might have 
performed her part, if the plaintiff had paid the 100/. But fhe 
was not bound to convey, till the plaintiff paid the 100/. And 
therefore this is not like Sir Antony Maine's cafe, 5 Co. 21. for 
there by the grant atid render by fine for years Sir Antony Maine 
had disabled himfelf from the taking of a furrender, and the making 
of a new leafe ; and therefore there it would be in vain, that the 
leffee fhould furrender to a man, who could not take it. But in 
this cafe if the plaintiff had paid the 100/. the infant might have 
conveyed the tenements by common recovery. Sed non allocatur. 

1 For, 


For, per curiam, the devife to a perfbn who was incapable to con- 
vey, within the'five years, was a breach of the covenant. And it 
would be vain, to compel the plaintiff to pay the ioo /. to a man Th«l»wwi! 
who was incapable to perform his part. For as to the objedion, 
that an infant may fufier a common recovery ; though the King Sec T. Jones 
grant a privy feal, yet it is in the difcretiori of the court, whether | 9 *‘ 
they will permit it to pafs : and the judges do not permit it, but 43. M P a . 4? ’ 
when it will be advantageous to the infant ; and thojagh it is 
yet it is avoidable by error. And one may ot>jed in the lam viuaD 

ncr, that if a feoffment be made to a man upon condition to re- I.e> «j. 
infeoff the feoffer, and the foeffee takes a wife, that this will not ^ob. * 97 . 
be a breach of the condition, becaufe the hulband and wife may io" ay9 ‘ p, ‘ 
levy a fine to the feoffor, which will bar the wife of her title to I’iggoi 64,61;. 
dower in thefc lands ; but yet this is adjudged a breach, becaufe ^ , b er |' fo, ‘ 
the party has once put it out of his power. But in the principal infLbyguar- 
cafe, if Cliff e had died, and left an heir within age, to whom the di »« with 
land had defeended ; this had not been a breach, becaufe it had voidable for 
been an ad in law. Judgment for the plaintiff, niji, (Sc. error. 

1 Ro. 4 id. 

V. u 

The matter and company of Framework-knitters 

verf. Green. 

D EBT upon a by-law. The plaintiff declares, that King Charles i?y law made 
the Second, by his letters patent, bearing date the nineteenth b y * newcm * 
of Augujl in the fifteenth year of his reign, incorporated them by a°ma!)°eiVct*d 
the name of The mafter , wardens, ajjtjlants , and company of Frame - it«w*rd dull 
work-knitters, with power to make by-laws for the benefit of the 
corporation, and to inflid penalties for inforcing the performance bersofihe 
of them ; then they fhew a by-law, that the mafter, wardens, and cm portion, 
afliftants, or the mafter and the greater part of them, fhnll aflemble b,<1, 
together annuallv upon the feaft of St. John Baptijl, and chufe two See ubies to 
perfons, members of the corporation, to be ftewards for the year 2 * nd 3 
enfuing, who upon the day after the feaft of St. Michael next en- 1 "* 
luing, if it were not Sunday , and if it fhould be Sunday, then the 
next day after, fhould provide a dinner for the mailer, wardens, 
and afliftants, under the penalty of 10/. or liich lefs fum as the 
mafter and wardens fhould judge fitting, to be levied by diftrefs, 2-fc. 
or recovered by adion of debt, to be paid to the mailer and war- 
dens, (Sc. then they fhew, that the defendant was eleded fteward, 
being one of the corporation, and had notice thereof, but did not 
provide a dinner for the mafter, &c. nor pay the 10/. to the 
mafter, wardens, and afliftants ; unde atlio accrcvit to the plain- 
tiffs, for the 10/. Nil debet pleaded. Verdidfor the plaintiffs. 

And upon motion in arreft of judgment many exceptions were taken, 
to which the court gave no refolution. But the chief objedion was, 
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that the by-law itfelf was ill, bccaufe that it is not faid, that this 
dinner was Appointed, to the end that the company fhould al- 
femblc, and .confult of things beneficial to the corporation. For 
it docs not appear, but that this was only for luxury. Then the 
by-law is unreafonable, to conipt. 1 a man to make a dinner, only 
for the luxury of others, without any benefit to himfelf or the reft 
of the company. Then the by-law being unrealunabie, the pe- 
nalty to perform it is unreafonable alfo, and confequcntly not 
obligatory. $uod curia concefjit. And (by the jutlices) members 
of corporations are not bound to perform by-laws, unlcls they are 
rcafonable, ;;nd the rcafonablcncii; of them is examinable by the 
judges. Then this by-law to make the dinner, cannot be good 
in this cafe of a new. corporation, bccaufe it docs not appear to 
what purpofe the dinner is made, and it may be only for good 
fellowship. But if it had been, to make the dinner, to the end 
that the company might aflemblc and chufe officers, or any other 
thing for the benefit of the corporation, it had been well enough. 
But' in the cafe of old corporations by prclcription a by-law to 
make a cuflomary feaft has been held good. And therefore judg- 
ment was arrelled, niji, 

M:u ks verf. Murriot. T 
^ * 

D EBT upon a bond dated 2 0 vly, 7 Will. 3. conditioned to per- 
form the award of J. S. of all adlions, cauie and caufes of 
adlion, fuits, debts, trdpalles, damages, and demands, &c what- 
foever, iia mtod the award may be made in writing, and delivered, 
or ready to be delivered, before luch a day, upon requeft to either 
of the parties, c r. The defendant pleads no award made. The 
plaintiff replies, and ffiews the award, by which the plaintiff lhould 
pay to the defendant 30/. in full latisfadtion of all demands, the 
I ,th of September following, and that the defendant, upon the 
payment, fhould furrender to the plaintiff the poffeffion of a houie 
in which the defendant lived, and deliver to the plaintiff a deed 
by which the houfo was intailed to the plaintiff, and deliver to 
the plaintiff all bonds, &c. which he had againft the plaintiff, and 
that the defendant fhould execute a general rcleafe to the plaintiff 
of all actions, &c. until the 12th of siugujl following, and that 
the plaintiff fliould then give a general relcale to the defendant, 
then the plaintiff (hews that the defendant had notice of this award, 
and affigns his breaqh, that although he had paid the money, the 
defendant had not Surrendered the pofleflion of the houfe at the 
day appointed by the award. The defendant demurred. And 
ferjeant Girdler for the defendant took exception, that the plaintiff 
has not (hewn, that the award was ready to be delivered by the 
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day ; that being but an authority it ought to be pursued ftri&ly ; J°- 43 ' • 
and he cited Jenkinfon verf. Allen , Trin. 27. Ct r. 2. Rot. 728. B. R. 

3 Keb. 51 t, 556, in point. Sed non allocatur. For (by Levinz Prft. qSq. 

ferjeant) when an award is made, it is ready to be delivered; and 

it fhall be intended’ fo, nnlcfs it be fhewn, that it was refufed to 

be delivered. And he laid, that it was lately adjudged accordingly c»nh 158. 

in the Kings Bench; which Powell juftice feemed to agree; but 

yet in this cafe the award was not to be delivered, .till requcft was u is ready to’ 

made; but it does not appear here, that the defendant -made any ^delivered. 

requcft; and therefore it was well enough. The fecond exception KovJihy vert, 
was, that the award of the poflefiion of the boufe was ill, be- Manning, 
caufe that it is in the realty, and the fubmiflion was of all perfonal 
things; and though there was the word demand , yet it being 
coupled with debts, trefpaffes, fc. itlhallbe conftrued perfonally. 

And Girdler compared it with 9 Edw. 4. 43. b. where the fnb- 
milTion was de omnibus aSlionibus perfonaltbus , ft' Si is, et qucrelis, 
and the award was, that the defendant ftiould releafe to the plain- 
tiff his right in fuch a houfe; and adjudged a void award, becaufe 
the fubmiflion was perfonal, for querelis being coupled with per- 
fonal ad ions, it ftiould be conftrued perfonally. Sed non allocatur. 

For per curiam , in the 9 Edw. 4. et couples querelis to perfonali- 
bus aciionibus , but in this cafe it is general of ail demands what- q F..i. 4. 44, 
foever. But by Powell juftice, it is a queftion whether the title «+ 4 - ^ 

to the land is fubmiflible, fince it is in the realty, but this being a bLminc pC 
general lubmiftion it is well enough. But Treby chief juftice faid, 16. * Browni. 
that things in the realty might be fubmitted, as well as things in (be 

the pcrfonalty, but they could not be recovered upon the award. r «aity e ’ fubmir- 
The third exception was, that the bond of lubmiftion is dated in «w«to»w.rrf 1 
fitly, and the award is, to releafe all demands until the twelfth ^ 
of Augujt following, and the defendant muft make the firft re- the awaru. 
leafe, fo that if the plaintiff will not make his releafe afterwards, 
the defendant has no remedy; and then the award will not be re- 
ciprocal. For if the defendant will fue debt upon the bond, and 
aftign his breach in this, that the plaintiff has not executed the re- 
leafe on his part, the plaintiff may plead the defendant’s releafe 
in bar of the action upon the bond. And by Powell juftice, as to 
this exception of the releafe, the award is not maintainable. For 
{by him) the diifercnce is, that if arbitrators make any award of n;.Tercr,re. 
mutual releafes generally, this will relate only to the time of the 3 Lev . 1**. 
fubmiflion, and this will be well enough. But if they award 
general releafes to be executed until the time of the award made, 
this will be ill, bccaufe it exceeds the fubmiflion, and will releafe 
the bond of fubmiflion itfelf, and all me [nc adts. And to warrant 
this difference he cited Hill. 16 & 17 Car. 2. C. B. Rot. 503. 

1 Keb. 434. But by Treby chief juftice it has been held in fuch 

warded, (he fobmiilion bond (hall be iorended to be exc?p:ed. 

cafe. 
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cafe, that the fubmffiop bond (hall be intended to be excepted. 
But neverthelefs inTthe principal cafe they held the award good 
enough and reciprocal ; becaufe the plaintiff was to pay 30 /. to 
the defendant, andt he defendant to furrender the poffellion of the 
houfe to the plaintiff, fo that no fault in the releales will vitiate it. 
And therefore judgment for the plaintiff. 


t Rett. 243. 
pi. 9. 


Refolved Mifb. 8 Will. 3. B. R. between Stevens and Matthews, 
that if a man fubmits a particular controverfy to arbitration, and 
the arbitrators award general releafes, which are executed, thefe 
releafe no more than the particular controverfy. And per Holt 
chief juftice, if the arbitrators award releafes ah initio until the 
time of the award, and the party releafes until the time of the 
fubmiflion, this is a good performance of the award. And HU. 
8 Will. 3. B. R. per Holt chief juftice, adjudged between Cooper 
and Pierce, that an award, to make general releafes until the time 
of the award, is good j becaufe as to mej'ne ads between the fub- 
miflion and award, the award is void, and therefore it does not ex- 
ceed the fubmiflion. And therefore judgment in this cafe for the 
plaintiff, where an adion was brought to perform fuch an award. 
3 Mod. 264. Reeves verf. Phelps . 


Smith verf. Fuller and 1 4 other defendants. 

Trover* c J~’Rover. The plaintiff declares, that the goods came to the 
gainft ij de- J. hands of all the defendants, but when he comes to the con- 
tbeconvrrfion verfion, be omits the name of one of them. All the fifteen defen- 
ds laid but ». dants plead by name. And evidence at the trial was gi^cn againft 
I -'"lead ’and fifteen. And verdid for the plaintiff againft all fifteen. . And 
are found*" judgment was given for the plaintiff. And upon error brought 
guilty, this B. R. this omiffion of the name of one of the defendants in the 
mended.** converfion W as alfigned for error. Upon which the plaintiff moves 
in C. B. for leave to amend. And ferjeant Wright objeded, this 
would charge another defendant than the plaintiff had charged. 
But per curiam , it appears that it was but vitium clerici, that 
evidence was given againft all, and verdid againft all fifteen. And 
though it was objeded, that the jury could not find the fifteenth 
man guilty, but as the plaintiff had charged him, which was with 
trover but not with converlion j the court anfwcred, that it could 
not be intended, that the jury would find him guilty of nothing, 
for it is no crime to find goods without converfion. And there- 
fore an amendment was ordered upon payment of cofts. 


Britton 




Up. B. prec. 
3 - 

General and 
fpecial de- 
fence. 


after full deface, belaufe it is repugnant, for by the full defence 
the defendanrhas admitted the plaintiff able to recover damages, 
but other pleas in abatement may be pleaded after'full defence, for 
a full defence never admits an ill writ. Coke fays, that the defence 
admits the perfon of a, plaintiff able to fue, but he does not fay 
that it admits the caufe; and therefore mifnomer in the defendant 
may be pleaded after full defence, and Rajiall has many precedents 
of it. But there is a difference between a general defence and a 
fpecial defence; as this which the defendant has made is general, 
and therefore he cannot plead mifnomer after it ; but he might 
have made a fpecial defenfe, viz., Robert Gradon gentleman, who 
is impleaded by the name of Robert Gradon efquire venit et defendit 
vim et injuriam quando , and then he might have gone on with his 
plea of mifnomer. But here by his general defence he has admitted 
himfelf to be an efquire as named in the writ, and therefore he 
cannot afterward gain lay it. But Treby chief juftice was of opi- 
nion, that it was a general rule, that no body fhall plead in abate- 
ment after a general defence or a full defence; and therefore he 
doubted much, if the diftindtions which Powell juftice had taken 
were law. A fecond exception was, that the defendant comes in 
by attorney and pleads mifnomer where he ought to plead in per- 
fon. But to this Gould anfvvered, that Raft. Entr . 10 '. is the 
cafe, and a precedent in point, upon fight of which the defendant 
drew this plea. But by Powell juftice, regularly an attorney can- 
not plead mifnemer in his client, .but the defendant mull plead it 
himfelf, becaufe the attorney is eftopped by his warrant, to fay 
that the defendant had any other name, than that by which he 
gave him bi< warrant of attorney. And therefore in this cafe the 
plea being by attorney is ill. But by leave of the court he might 
have a fpecial warrant of attorney, and then the attorney fhall not 
Incafe of cor- be eftopped. Lci/g 5 Ediv. 4. 10S. And in cafe of corporations 
porationethey t j ie cour t ©ught to allow attornies to ptead mifnomer by feecial 
inerin ab»te- warrant, becauie the corporation cannot appear in perlon. And in 
ment by fpe- 8 Edw. 4. 9. it is agreed, that there might be a fpecial warrant in 
cul warrant. ca p c Q f a particular perfon. But in this cafe it muft be intended 
a general warrant, and fo the attorney was eftopped. And the 
fpecial fuperfedeas fignifies nothing as to the attorney, but - prevented 
the eftoppcl to the defendant himfelf. But there are feme mif- 
nomers , which attornies may plead, which arc not contrary to 
their warrants. As 2 Hen. 6 . 1 1 . an adlion was brought againft 
the late wife of f $. the attorney faid his client was a countefs; 
Attorney may an j jt was agreed that the attorney might give his client the adefr- 

et ico •irlAarii-n* , f / ° ° 

non becaute it was not contrary to his warrant. And the cafe "in 
Rajiall m 3 , which milled the defendant, -with this difference, 
mi®bt be good in law; for the aflion is brought againft J. S. of 
Dale} the attorney fays, that there are two Dales, Upper Dale 

and 
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and Nether Dak, and no fuch town as Dt\k without addition, 
and this was good becaufe it was not contijary to his warrant, 
but is the fame Dale with an addition. But)| Treby' chief juftice 
was of opinion, that mifnomer could not be pleaded by attorney, 
becaufe the attorney is cftopped by his warrant. 2 Hen. 6. 1 1 . 

And he relied upon Fit zb. Nat. Br. 27. a. as expref9 in point, 
where it is faid, that he who pleads a mifnomer , (hall not appear 
by attorney; and he had never feen a precedent to the contrary. 

That the firft entry is in ffton's flacita rediviva , which he did 
not regard, becaufe be fuppofed it paffed fub fiientio. And as to 
the fpecial warrant of attorney he doubted much of it. And it 
feemed to him, that there was no ncceffity for a corporation to Judgment *- 
plead a mifnomer by attorney ; for if judgment be given againft g»‘pft*«rpo- 
them by a wrong name, the judgment will be void; and there wrong name 
was no fpecial warrant in Rafail, therefore it feemed to him, that » void, 
fuch fpecial warrant could not be granted. But ’they all agreed, 
that the plea in the principal cafe was ill Tor the reafons aforefaid. 

And therefore judgment, quod defendens refpondeat ulterius. Like Strange v, 
judgment was given this term between Strange and Reynolds , where Reynol<l3- 
the defendant pleaded mifnomer by attorney for the fame rca- 
fon. And between Burdete and Cupper, Hil. 8 & 9 Will. 3. ®“ r p_ e “ v * 

C. B. 


Jones verf. Axen. 

D EBT upon bond. The defendant pleads the ftatutes for dif- ** * *^ Car ‘ 
charge' of poor prifoners, and fo demanded judgment if the 2 'w. sTm. 
plaintiff fhould have execution againft his body, houfhould goods, ft. <=• >j. 
wearing apparel, or tools of his trade. The plaintiff demurs. The 
firft exception to the plea was, that the ftatute is mifrecited, be- 
caufe it is pleaded to be made the 22 Car. 2 but the printed book 
is 22 & 23 Car. 2. But to this ferjeant Lcvinz anfwered, and it 
was agreed by the court, that the leffion extends into both years, 
but it commenced the 24 Oilober 22 Car. 7 . and all afts made re- AH»a»rrf»te 
fer to the firft day of the feflion, uhlel's it be otherwife provided to the firft day 
by the atft. So that this is an atft of 22 Car. 2. and the primed 
book is falfe. ' 2. Exc. It is not faid, that notice was given to the otherwife 
plaintiff, to appear at the feffions; but it is faid, that notice was provided by 
given to Thomas Jones, but not to Thomas Jones the plaintiff, or the ,fts ‘ 
praeditf. fo that the court will intend, that it was not to the . 
plaintiff, but to another per Jon*, But to this it was anfwered, and 
agreed by the court* that if it had been faid cuidam Tbomae Jones, 
there the court would have intended another perfon, becaufe qui- 
dam is the fame with alius ; but fince it is Thomas Jones generally, * m 
the court will intend, that it is the fame Thomas Jones, of whom 

mention 



120 


I IV^ch. Term 8 Will. 3. 

IT, 


How in ex- 
ception in an 
aft ought to 
be pleaded. 
Plowd. 410, 
6 S‘ 

Diet 103. b. 
P 7 - 

2 JO. 50. 

2 Vent. 215 
Hob. 227. 
10 Rep. Cane* 
Oxon. 

Sid. 24. 

Bro. Plead- 
ings, pi. 164. 
22 & 23 Car. 
2. c. 20. it a 
public aft. 


mention \nfes maie before. 3. Exc. was, that it is faid, that the 
defendant was not imprifoned for 100/. but it is not faid, that he 
was not irfiprifonjd for a fine, therefore he might be imprifoned 
for a fine, and then he is not difchargeable by the adt. Sed non 
allocatur. For, per Hereby chief juftice, the difference is, that where 
an exception is incorporated in the body of the claufe, he who 
pleads the claufe, ought alfo to plead the exception ; but when 
there is a claufe for the benefit of the pleader, and afterwards fol- 
lows a provifo which is againft him, he fhall plead the claufe, and 
leave it to the adverfary to (hew the provifo. Therefore this pro- 
vifo in the prefent adt, being diftindi, ought to be (hewn by the 
plaintiff. 4. Exc. It is a private adf, and ought to have been 
pleaded at large, for it does not concern all poor prifoners, but on- 
ly thofe who where imprifoned at that time. But it feemed to the 
court, that it fhall be conftrued a public adl. 1 . Becaufe all the 
people of England' may be concerned as creditors to thefe poor pri- 
foners. 2. It is an adt of charity, and therefore ought to have a 
more candid interpretation. 3. It is an adt two long and difficult 
to be pleaded at large, fo that it would put thefe poor people to a . 
greater cxpence than they can bear, to plead it fpecially. And per 
Treky chief juftice, if the adt concerning the bifhops were to be ad- 
judged now, it would be adjudged a general adt. But, per curi- 
am , in this cafe .the plaintiff muft have a general judgment at pre- 
fent, with cejj'et exccutio as to' the body, &c. of the defendant; or 
otherwife the plaintiff may be bound by rule of court, not to fuc 
execution againft his body, &c. 

Serle verf. Darford. 

T Refpafs, for trefpafs, affault, battery and wounding at Ha- 
merton in Norfolk. The defendant pleads quoad the-w et 
Popb. iot. arrnis and wounding, not guilty; and as to the refidue of (he tref- 
Mo - 3 S°* pafs, the defendant pleads, that he was poffeffed of a clofe at T. in 
the fame county, and that the plaintiff entered into the clofe with 
a great number of horfes, and turned up the foil, that the defendant 
requefted the plaintiff to quit the land ; that the plaintiff refufed, 
upon which the defendant molliter menus impofuit upon the plain- 
tiff to maintain his poffefiion, which is the affault, ksc. and he 
traverfes the affault &c, at Hamerton, The plaintiff replies, and 
claims a way over the clofe to T. by prefeription, and that the de- 
fendant, adtunc et ibidem broke the plaintiff’s head, abfque hoc quod 
defendens molliter manus impofuit modo et forma prout, &c. The 
defendant demurs. And ferjeant Wright took exception to the re- 
plication, that there is here a traverfe upon a traverfe, which can- 
2 1 not 


Judgment ge- 
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not be. Sed von allocatur. For per curiam , whefe the firft tra- Traverr^rnay 
vcrfe is taken to the material point, there a traverfe cannot be ta- verfe.'^where 
ken upon a traverfe. But where the firft is not to the material the firft is im- 

point, there a fecond traverfe may be taken j and in fuch tranfitory 
adions there may be a traverfe upon a traverfe. Co. Li. 282. b. ' 37 °’ . 

3 Cro. 99. Jnglebath v. Jones. 407. Bateman v. Spring. Then 

Wright ferjeant took another exception, that the replication was a 
departure from the declaration, for the declaration is of an affaulr, If the plaintiff 
Site, at H. and the replication admits that it w,as at T. And he "V* 
cited, i Hen. 6. 63. Bro. Departure 13, 14. 7 Hen. t . 4. replication va- 

8 Hen. 4. 16. Girdler ferjeant e contra. That it is a tranfitory n, from the 
adion, and if the defendant makes it local by his plea, the plain- ^ m h * J or d ^. e 
tiff may anfwer the plea, and it will be no departure. And he ration, it i» 
cited Trin. 13 Car. 2. C.B. Rot. 79 c. Baylor v. Gabetus. Tref- ™ departure, 
pafs by executor, de bonis afportatis in vita teflatoris apud Eajl Taylor v.Ga- 
Retford in Nottingbamfhire j the defendant pleaded that A. was betu *. 

feifed of a place called — -- in. North H. in the fame coun- * ntl 

ty, and made a leafe thereof to the defendant, by virtue of which 
he entred, and as leffee he jufiified the taking of the goods a$ da- 
mage feafant, and traverfes the taking at Eajl R. The plaintiff 
replies, that before A. was feifed of that place, Gfc. in fee, J. S. 
was feifed of the place, &c. in fee, and leafed to the plaintiffs 
teftator, who entred and put in his goods, that the defendant of 
his own wrong took them, abfqtie hoc that A. was feifed in fee 
prout\ the defendant demurred, fuppofing this to be a departure, 
but judgment was given for the plaintiff for the reafon afore- 
faid. Trin. 23 Car. j. B.R. Rot. 517. Rogers verf. AJhdown. 

Paf. Car. 1. B. R. Rot. 933. HU. 1 Car, 1. B.R. Rot. 7 '6. 

Trin. 1 Will. £? Mar. B. R. Rot. 641. *all cafes in point. And 
of this opinion was the whole court. For in tranfitory actions the 
plaintiff has liberty to lay them where be pleafes, and if the defen- 
dant makes it local by his plea, the plaintiff may vary in his repli- 
cation, either in time or place. And Powell juftice cited 1 Ktb. See Cro. Car, 
566, 578. Lee v. Raines. And (by him) the cafe of Taylor and urja , 
Gabetus is exprefs in point. But (by him) in this cafe the plain- 
tiff might alfo have replied, de Jon tort demejue % becaufe the title pleadable? 
of the land did not come in queftion. Judgment for the plaintiff. 

See the Entry 
vol 3 164^ 

Nevill verf. Packman. ofNevm"^ 

Peckham. 

T Refpafs, quare claufum fuum fregit vocqtum Horn-hill apud s. c. I.utw. 

parochiam.de R. etherbam pedibus ambulando confumppt it ' 447 ‘ 
aliam berbam cum averiis depaftus fiat n j cnon oves ip/ius the plain- 
tiff ibidem nuper inventas abfque rationabili caufa jugavit cepit ct 
imparcavit , per quod the fhcep were damnified, &c. The defen- 

I i dant 
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dant pleads nol guilty to all but the taking and impounding of the^ 
fhcep » and as to that, be juflifies, that he was feifed in fee of 
a place called Orchard f in R. and took the fheep there damage fea- 
fant, &c. abfque hoc that he took and impounded them in claufo 
praediSto vocalo Horn-bill modo et forma as the plaintiff has declared. 
The plaintiff demurs fpecially. And adjudged for the plaintiff, 
becaufe the traverfe is ill. For he traverfes matter not alleged; 
for the plaintiff .does not fay, that the defendant took the fheep 
in the clofe called Horn-btll , but he fays ibidem inventas , which 
ibidem refers to the parifh and not to the clofe. i. Becaufe Horn- 
hill was the plaintiff's foil, and then the defendant could not im- 
pound the plaintiff’s cattle in the plaintiff’s foil. 2. Ibidem is al- 
ways referred to the wile, to the end that the venue may come 
from thence, for no veyue can come out of a clofe. But it feem- 
ed to the court that this was an idle traverfe, and had been fur- 
plufage upon a general demurrer ; but being here upon a fpecial 
demurrer, it vitiates the plea. And therefore judgment for the 
plaintiff. 

Allen verf. Harris. 

<T*ROV ER for a waftcoat. The defendant pleads, that the 
* plaintiff, in confideration that the defendant .at the fpecial in- 
ftance of the plaintiff alfumed to pay to the plaintiff 20 s. agreed to 
difeharge the defendant of this trover, &c. and lays mutual pro- 
mifes to perform, &c. The plaintiff demurs. Girdler ferjeant 
for the defendant. The old rule was, that an accord with fatif- 
fadion ought to be pleaded executed, that the plaintiff might be 
lure of fumething for his damages; but an arbitrament may be 
pleaded without performance, becaufe the parties may have reci- 
procal remedies. Then it being now fettled, that the parties may 
have adions upon mutual promifes, this accord may be pleaded, 
though not executed, becaufe each party may have his remedy, 
2 Jones 15?. Raym. 450. Cafe v. Barber. 2 Jones 1 63. Wick- 
ham verf ‘Taylor. Sed non allocatur. For, per curiam , if arbitra- 
ment be pleaded with mutual promifes to perform ir, though the 
party has not performed his part, who brings the adion, yet he 
fhall maintain his adion; becaufe an arbitrament is like a judg- 
ment, and the party may have his remedy upon it. But upon ac- 
cord no remedy lies. And the books are fo numerous, that an 
accord ought to be executed, that it is now impoffible to overthrow 
all the books. But if it had been a new point, it might be wor- 
thy of confideration. Judgment for the plaintiff. See 1 5 Hen. 6. 
Accord 1. 3 Cro. 304. Balfton verf. Baxter. Hit. 7 Edw. 4 .p. 6. 

Stile 245, 252. 
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Robinfon verf. Godfalvc s 

U PON motion for a prohibition to ftay a fuit in the bifhop’s if * man 
court, upon fuggeftion that the party lived within a pecu- 
liar archdeaconry. Refolved, per curiam , Where the archdeacon Seaconry be 
has a peculiar jurifdi&ion, he is totally exempt from the power of f“jj* “ ,he 
the bilhop, and the bilhop cannot enter there and hold court, ^prohibition 
and in fuch cafe if the party who lives within the peculiar be <l»*l be 
fued in the bilhop’s court, a prohibition lhall be granted. For the , 

ftatute intends, that ho fuit lhall be per faltum. But if the arch- t Mol' l\. 
deacon is not a peculiar, then the bilhop and he have concurrent s kjj** 589 
jurifdittion, and the party may commence his fuit, either in the | oS 
archdeacon’s court or the bifhop’s, and he has election to chufe 1 3 Rep. 4! 1 
which he pleafes. And if he commence in the bilhop’s court, no 
prohibition lhall be granted 5 for if it Ihould, it would confine the v«nt. 233! 
bilhop’s court to determine nothing but appeals,’ and render it in- Godolpb. 
capable of having any caufes originally commenced there. RolVep 9 ^ 

Bedam verf. Cierkfon. 

D EBT upon bond dated the fifth of April 4 Will. & Mar. 

conditioned, that if the defendant Ihould perform the award 
ot y. S. of all actions and demands, it a quod the award be made 
and ready to be delivered by three of clock pofi meridiem 6 April 
(which was the next day) that then, fsV. The defendant pleads, 
that J. S. nullum fecit arbitrium de preamijjit ante tertiam horam 
preadiSl. diei in conditione praedi&a jpecificat'. The plaintiff re- 
plies, and thews that J. S. made an award after the cutting into 
the bond, et ante tertiam horam praediSt. diei pod meridiem, viz. 
undecima kora , that the defendant Ihould pay to W. the plaintiff's 
follicitor. 28*. and that the defendant Ihould pay to the plaintiff Ro.Abr. *41 
upon the 14th of April 8/. and that he Ihould deliver to the plain- B, °- Arbit - 
tiff quoddam feriptum obligatorium , vel quondam billam obliga - p ’ 3 ‘‘ 
toriam, quod prim habuijjet , quodque adtunc alteruter eorundem fa- 
ceret alterutri eotum generates re.’axtiones , Gfc. and then affigns 
for breach, that the defendant did not pay to the plaintiff the 8 /. 

The defendant demurs. Serjeant Birch for the defendant argued 
that the award is not good. For the award to pay 28 s. to W. Award to pi 
who is a ftranger, is ill, except in fome cafes, where it appears that mo,i> -y » a 
it is for the plaintiffs benefit, or to difeharge money owing by him ; u^Fh’bc 
but nothing of that appears in this cafe, and therefore as to that the difciurge a 
award is ill. Sued curia concejRt. 2. Exc. The award is, that the & c - 
i defendant ofme p4rtl 
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defendant fhould deliver to the plaintiff quoddam fcriptum, &c. 
which is altogether uncertain, for it does not fay of what fum the 
bond was, nor of what penalty, nor of whom it was obtained, and 
therefore it is tfoid for the uncertainty in that refpedt ; quod curia 
concejftt. Then he argued, that it was an award but of one fide, 
and confequently ill; for the releafes cannot be performed until 
the bond be delivered to the plaintiff, which can never be, becaufe 
it is uncertain what bond is meant, and the releafes cannot be exe- 
cuted till the bond is delivered to the plaintiff, for the words of the 
award are, that the defendant fhould deliver to the plaintiff quoddam 
feriptutn obligator ium, &c. quodque adtunc they fhould execute 
general releafes on both fides. Now the adtunc fhews, that the 
releafes fhould not be executed, until the bond fhould be delivered 
to the plaintiff. So that the arbitrator has awarded, that the de- 
fendant fhould pay tij the plaintiff 8 /. which is all of the award 
that is good, and fo it is an award of one fide. Scd non allocatur. 
For per curiam, the adtunc refers to the 14th of April, and not 
to the delivery of the bond to the plaintiff ; fo that the award is 
mutual enough, for when the defendant has paid the 8 /. he may 
demand a general releafe. 4 Exc. That alter titer is uncertain, viz. 
one of the two. But per curiam, it is as good a word as one can 
ufe. W\ right ferjeant for the plaintiff took exception, that the 
plea was ill. For the defendant pleads,- that the arbitrator made 
no award ante tertiam horam praedtiV diei ; now mere are two 
third hours, and perhaps the award was not made before the firft 
third hour, and yet- sit-might be made before the third hour pcjl 
meridiem ; and therefore, the defendant ought to have fa id, ante 
tertiam boram greiedicli diei left meridiem, for want of which poft 
meridiem the plea is ill. Anc leper curiam, this had been ill, if the 
plaintiff had demurred for it; but now it feemed to them, that the 
replication had made it good. But becaufe the award was mutual 
enough, and a good breach afiigned, judgment for the plaintiff. 
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' Trench executor of Squire verf. Trcvvin. 

C ovenant upon articles of agreement between the teffator Squire 
and the defendant, by which it was covenanted and agreed 
between them, that Squire lhould affign to the defendant his in- 
tereft in a houfe', (Sc. and that the defendant fhould pay to Squire 
30 /. The plaintiff affigns for breach, that the defendant has not 
paid the 30 /. (St, The defendants pleads, that Squire did not af- 
fign his intereft in the houfe to the defendant. The plaintiff de- 
mure. And adjudged for him, becaufe thefe are mutual and inde- 
pendant covenants, and the parties may have reciprocal actions ; 
and therefore the plaintiff may bring his aftion before the affign- 


Mich. Term 8. Will. 3. 125 


ment of the houfe. And the defendant ha$_a remedy after if the Sheffield v. 
other party does not perform his part. ^ ^ch. 


Green and fifteen others againft Pope. 
Jnfr Hil. 7 Will. 3. C. B. Rot*. 307. 


7 Ann. 6 Vi- 
iicr. Covenant 
437* P- 5* 


Y^Reen and fifteen others bring an a&ion upon the cafe againft s - c - 
^ the defendant, for having made a falfe return to a mandamus 3 3 ‘ 


to him directed. The plaintiffs in their declaration fhew the adt w . tt 
i Will. (3 Mar.fi. i cap. 18 . which exempts the proteftant dif- «. ('.cap. X 
Tenters from the penalties of divers forfiflKtfts, if they take the 
-oaths and fubfcribe the declaration there rfUntioned ; and by that 
adt it is enadted, that no meeting by proteftant diffenters for reli- 
gious worfhip fhall be allowed, until .the place for the meeting be 
certified unto the bifhop of the diocefe, or the archdeacon, or to 
the jufticcs of peace at the general quarter-feffions, and regiftred or 
recorded there refpedtively, and a certificate thereof given without 
fee, (3c. and the plaintiff fhews, that they were proteftant dif- 
fenters, and had taken the oaths* and fubfcribed the declaration. 


according to the adt ; and that in the parifh of Hind ley, at a town 
called D. within tbe diocefe of Chefier, the plaintiffs had appointed 
a place called The Chapel for their religious worfhip, and that they 
had authority fo to do ; that Green one of the plaintiffs made a 
certificate of their appointment of this place to the bifhop of Chefier , 
arid delivered it to Pope the defendant, being regifter to the bifhop, 
to regifter it as he ought ; that the defendant Pope refufed to re- Maniamu, 
gifter it; upon which the plaintiffs were driven to fue a mandamus •• 

out of the King’s Bench, diredted to the defendant, commanding ofVbfffiop. 
him to regifter the certificate ; but that the defendant notwith- commanding 
Handing did not regifter it, but made return to the mandamus ; ^certiTfcaw 
that Hindley was an antient populous village, diftant one mile from of a place for 
the parifh church, and for thefe forty years laft paft this place called m . eetin s of 
The Chapel hzd been, and yet is, a chapel of cafe, and endowed cording ^'* 
with 50 1 . per annum, and had a minifter appointed to officiate; iWili a Mar. 
and.that there were feveral places within the parifh already appoint- tt - *• M P- ,8 - 
for diffenters for religious worfhip, (3c. all which return the 
plaintiffs aver to be falfe j and for this falfe return they bring this 
action. The defendants plead, that the return to °the mandamus 
was true, and aver every particular of this return, (3c. The plain- 
tiffs demur. And, 1 . It was refolded, that this plea was had, be- 
-caufe it amounts but to the general iffue, it being all meer matter Geoend iffue. 
of fadt, and having no intermixture of law. Then.B/irrvS ferjeant 
for the defendant argued, that judgment ought to be given for him, 

. 1 . Becaufe it is faid in the declaration that the plaintiffs appointed 

Kk the 
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the place, but the a^gjves no dire&ion, who (hall have authority 
to appoint the plac^T and therefore it ought rather to be done by 
the preacher, or otherwife with the confent of the whole meeting. 
2. They have no 1 authority to- appoint a chapel, but this place in 
the declaration they call a chapel. But to this the court anfwered, 
that a. field or tavein may be called The chapel. 3. They fhould 
’ have (hewn, by whom this appointment was made, as by the dif- 
ienters inhabitants within fuch a town , &c- hut it is (o general 
here, that it may be by all the diflenters in England. Then if it 
is no good appointment, the whole will fail ; for then there will 
be no certificate ; if no certificate, no regiflring : if no caufe to 
regifter, the refufal wa$ no ground for a mandamus ; if no manda- 
mus, then there can b<yttj|felfe return. 4. It is faid that the cer- 
tificate was made by '(MPt alone ; but the adt gives no authority 
to arfy one in particular, to make it. But per Treby, the adt being 
general, any of them may well certify. 5. The mandamus in this 
cafe was not grantable, for there was here no difturbance of a 
freehold, nor office of trufi, but a thing meerly ecclcfiafiieal. 
And if a man has a leat in a church, and is hindred of the injoy- 
ment, no mandamus lies ; and as to the plaintiffs this was in nature 
of a church. But to all thefc objections the court gave one gene- 
ral anlwer, that this adlion was brought for the falle return to the 
mandamus, and therefore all the reft is but inducement. And 
therefore whether a mandamus will lie or not. Is not now before 
the court, but it mud be taken pro confefj'o, that a mandamus was 
granted, and the defendant made a falle return. The principal 
point therefore of the cafe was whether the plaintiffs can join in 
this adlion, or. not ? And this was Lvcial times argued at the bar. 
And the defendants council argued, that they could not. Be- 
caufe that where perfom aic jointly intituled to the adlion, they 
may all join in it, fince the damages, which were the foundation 
of it, were joint. Cro. Car. 413, ,437. 7 H’u. 6. 42. 14 lit a. 
6 . 13. yAJjif.pl. 49. 34 Hen. 6. 12. b. 30. 35 Hen. 6 19. 

But whcie perfons are leverally damnified, as in trcfpafs, is a, 
there they cannot join. Therefore if .il. and I?, ate in company, and 
C. lays of them, that they arc felons, they mull fuc diftindt ac- 
tions, and cannot join. Dier iq. And upon this ground is Fit zb. 
Net. Br 76. b. Dier 351. If two are fued in the ipiritu.il court 
for Hander, and they procure a prohibition, and the plaintiff in the 
fpiritual court proceeds afterwards, yet they cannot join in an at- 
tachment upon prohibition. Bro. Joinder in adlion 30. If a cor- 
poration by adl of common council disfranchile fevcral aldermen, 
they cannot join in a mandamus, bccaufe their interefts are fevcral. 
1' ow in this calc the damages are fevcral, for feme will come to 
this meeting boufe, and others not; then they only who come, 
and have not a leat, are demnified and not they who abfent them- 
3 felves. 
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have trefpafs, or appeal of robbery, for the goods of the parifb. 
12 Hen. 7. 27. wJncn v "diftingui{hes them from this cafe, which 
was of common perfons. But to this the court anfwered, that 
church-wardens are not a corporation, till they are admitted j but 
this mandamus was fued, to procure admittance, and confequently 
.then they were not a corporation. And (per curiam) this action 
is not brought, only to recover damages, but aho to have a peremp- 
tory mandamus , in which all ought to join. For one of them 
cannot have a peremptory mandamus , where fixteen joined in. the 
principal mandamus, for the peremptory mandamus mud purfue 
the principal. And per "Treby chief juftice, if the one fues an ac- 
tion for a falfe return, and has a verdidt for him ; and the other 
fues an adtion, and has judgment againft him: the court will be 
in doubt, whether they {hall grant a peremptory mandamus or not. 
Andforthefe reafons all the court were of opinion, that the plain- 
tiffs might well join. And therefore judgment was given for the 
plaintiffs. Upon which Pemberton ferjeant moved in B. R. for a 
peremptory mandamus ; but the King’s Bench denied to grant it ; 
becaufe the peremptory manda 1 us fays, that the Return is falfe, 
prout conjlat nobis per rccordttm, which cannot be faid here ; for 
the King’s Bench cannot take judicial notice of the record of the 
common picas, unlefs it come before them by courfe of law ; 
and therefore the adtion for the falfe return fliould have been 
brought in the King’s Bench, where the falfe return is, if the 
party defigned to have a peremptory mandamus. 


. Brown verf Berry. 

Defendant A S E. The defendant pleads in this manner, ct praeditl. the 

pleads in «• I defendant venit et petit judicium de narrations praedid a, bc- 
original and caufe he faith, tnat lie was ^ pnloner in the h/eet, and brought to 
concludes in the bar by habeas corpus , and charged with the declaration, et ul- 
b^'snd'tothe teriUS prop lac it 0 elicit, that there was no original fued agaipft him, 
junfdiftion. idea petit judicium quod narratio cajfctur , et quod curia cognojcere 
non ve/it, et quod querens ah aSlione Jua praediEia praecludaiur. The 
plaintiff* demurs. And the defendant joins in demurrer, and con- 
cludes his joinder in demurrer in the fame manner, as he had con- 
j Sait 5. eluded his plea.. But per curiam, though where a plea in abate- 
ment is pleaded in bar, final judgment {half be given •, yet in this 
cafe the defendant having concluded in abatement, bar, and to 
the jurifdidtion, it {hall be taken as pleaded in abatemej^ But 
it is not a good plea in abatement, and therefore reffomUat al- 
ter ius was awarded* 


Dawfon 
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Dawfon verf. • 

I N eje&ment the jury was charged with the evidence, and after- Ajuryc«nr.ot 
wards the lord chief baron ll'ard, being judge of adile at Cum- be «>journtd 
bcrland where it was tried, upon the petition and confent of both fworn**^ * r * 
parties made a rule, that the caufe for difficulty fhould be adjourned 
into the bench, and that the jurors fhould appear in bank at the 
dayofrm Micb. jub poena 50 L to give their verdift between the 
parties, ji jujiiciariis ita placuerit. And Pemberton ferjeant moved, 
that this fhould be made a rule of court. But denied, becaufe 
the judge could not adjourn the jury, after they were l'worn and 
charged with the evidence, nor could inffilt a penalty upon the 
jurors. 


Scoles verf Lowther. 

T Ou'thcr is parfon cf the parifh of Swiliington, and Mr. Scolet 
lives in Kippax the next adjoining parifh, and occupies a large 
parcel of arable land there, and has forty acres of meadow and pa- 
fture in Swiliington , and four acres of arable land. Lowther libel- 
led in the fpiritual court of Tork again ft Scoles for tithes of the 
cattle depaftured in Swiliington. Stoles upon a fuggeftion, that 
barren cattle kept lor plowing the land, and cattle for the pail for 
the ufe of the houfc, ought not by law to pay tithes, and that this 
cattle, for the tithes whereof Lowther now libels, is fuel), moves 
for a prohibition And it was granted to him nil:, &c. And 
now ferjeant Pemberton , upon affidavit, that Scoles carried the 
milk of his cattle to his houfe in Kippax , and ufed it there, and 
that he made ufe of the dry cattle for ploughing his land in j Kippax, 
moved that the rule might be difeharged. And it was refolved by 
the whole court, that the defendant Lowther Humid have tithes of ‘'iiXrf/d It 
the milk. For though IVrtght ferjeant objected, that if a man liiheswinlft it 
have arable land without a houfe, he is intituled to be difeharged 
of the tithes of the milk, which maintains the fervants, who plow f 11IIC j JW ot - 
the land, as well as if he had had a houfe, in which the milk were wood, 
fpent; yet the court anfwcrcd, 1. That the law was otherwife, for 
it is of the fame nature with wood which is burnt in the houfe, 
which is exempt from the payment of tithes, only fo long as it is 
burnt in the houfe. So the law is in the cafe of milk, which is T!rb? mill: •:* 
only difeharged of tithes, becaule it is ufed in the houfe. And per j^o^c or' 
curiam, of common right tithe milk is payable at the parfonage or vicarsnehooie 
vicarage houfe. 2. As to the tithes for the agiftment of the barren °‘ 
cattle, the court faid, that if in this cafe there had not been any r ,'^ 

I j 1 arable corim , 

Bunb. 20. 
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arable land in SwilHngton , it is without .doubt, that the parfon 
ought to have had tithe a. \ F or the reafon why cattle of the plough 
is excufed from the payment of tithes is, becaufe they are imployed 
: for the improvement of the arable land in the fame parifh; by 
which the parfon has better tithes of the arable land ; but here 
that reafon fails, for the parfon of SwilHngton has no tithes of the 
land in Kippax. In the fame manner where a man has wood in 
one parifli, anH arable land in another ; if he makes ufe of this 
wood in making fences for his arable land, yet he fhall pay tithes to 
the parfon where the wood grows. But it had .been otherwife 
if it had been the fame parifli. The fame law, where the wood 
grows in one parifli, and is fpent in the owner’s houfe in another 
parifli. Now then the queftion here will be, whether the plow- 
ing of thefc four acres of land in SwilHngton will excufe this cattle 
from the payment of tithes ? And per curiam, it will excufe only 
thofe cattle which only plow that land of the four acres, and not 
thofe which plow any land in Kippax . For the parfon ought to 
have fomething in lieu of the lofs of thofe tithes, which can only 
be of the four acres in SwilHngton. Then Powell juftice took ex- 
ception to the fuggeftion,, where the plaintiff fuggefts, that this 
barren cattle plow the land, &c- but does not fay, per quod the 
parfon had uberiores decimas in another place. And (by him) ube- 
riores decimae does not fignify only, that the parfon will have bet- 
ter tithes out of the arable land, than he would have had, if the 
cattle had not plowed it j but it fignifies, that he will have lb 
much more tithes (than otherwife he would have had) a? will 
fully recompence the lofs of the tithes of the cattle j or it will (as 
he expreffed it) overweigh that lofs. But as to this lignification of 
uberiores decitnee Treby chief juftice doubted much. But in the 
principal cafe a prohibition was granted, quod this cattle, which 
only plowed the land in SwilHngton. And as to the reft, Lowtber 
had liberty to proceed below. 

Wade verf. Baker and Cole. 

Intr. Hil. 7 Will. 3. C. B. Rot. 447. 

R Eplevin of twelve cows diftrained by the defendants at a place 
called Hobarts at Peafon Hall in Suffolk. The defendants 
> make conufance as bailiffs to Daniel Sanfon , and fhew, that the 
place where, &c. was called Hobarts , and was cuftomary, parcel 
> of the monor of Peafon Hall, held by copy of court roll ; that 
John Brown the elder was feifed in fee of the place where, Gfc. 
held at the will of the lord, according to the cuftom of the manor } 
and that being fo feifed he died, whereby the land defeended to 
John 
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John Brown his fon and heir, who was under the age of fourteen 
years ; that within this manor there is, and time whereof, &c. 
hath been a cuftom, that if tenant in freaccordmg to the cuftom 
of the manor die feifed of the lands held at the will of the lord, 
leaving his fon under the age of fourteen years, that then imme- 
diately after the death of fuch tenant, the lord of the manor (hall 
have the cuftody of the land, until the heir come to the age of four- 
teen j and that the lord himlielf, or by his fteward, may afiign to 
fuch infant a guardian for theie lands } that before the taking of this 
diftrefs F. was feifed of the manor in fee, and being fo feifed, at his 
court of his faid manor the 23d of May 1695 by William Bata his 
fie ward granted by copy of court roll the place where, &c. to John 
Brown and his heirs, who was then admitted, and granted the cuftody 
of the place where, &c. to Daniel Sanfon, until John Brown fhould 
come to the age of fourteen years j that Daniel Sanfon entred as 
guardian into the place where, &c. and therefore was and yet is pof- 
fefled ; and the defendants as bailiffs to him took the cattle damage 
feafant, &c. The plaintiff pleads in bar of the conufance, that 
Anne Brown, mother of the laid John Brown, after the death of 
her hufhand entred into the place where, & c. as guardian in fo- 
cage to her faid fon John , and made a leafe thereof at will to the 
plaintiff, who entred and put in his cattle, &c. The defendant 
demurs. And adjudged, 1. That the bar to the conufance was ill, 
becaui’e the mother could not be guardian in focage, becaufe there 
is here a particular cuftom for the lord to have the cuftody, which 
cuftom is not denied. But then it was objected by the plaintifPs 
counfel, that the conufance was ill j for the defendants make conu- 
fance as bailiffs to Sanfon in the right of Sanjon , whereas the guar- 
dian in focage has no right in him j but it ought to be in right of 

the copyholder infant. And it was compared to Hob. 215. 

Hut. 16. where it is adjudged, that the committee of a lunatick 
cannot bring trover for goods taken from off the lunatick’s land. 

Cox v. Dorjlon. Sed non allocatur. For per curiam, guardian in Guardian in 
focage may bring trefpafs or ejedlment in his own name. He may focage may 
make a leafe of the land in his own name, until the infant come to 
the age of fourteen. And he may make admittances of copyhold ormakeicfc!, 
eftates in his own name. 2 Cro. g ’. Shop/ and v. Rider. Plowd. 193. until the ward 
7 Edw. 3. 44. Keilw. a 6 . 15 Aen. j. 13. 2 Ro'l. Abr. 41. * r 

Owen 15. And fuch cuftomary guardian (hall follow the nature make admit, 

of a guardian at common law. The fecond exception to the conu- “ nce “°* 4 of 
fance was, that the defendant hath pleaded, that John Brown the in hii “ 
father was feifed according to the cuftom of the manor in fee, but own name, 
in law it is only an eftateat the will of the lord, and confequently a 
particular eftate, and then the commencement of it ought to be 
(hewn j and therefore the defendant fhould have (hewn the grant 
to John Brown , or otherwife fhould have laid an admittance, 

J which 
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which would have amounted to a grant. 4 Co. 22. b. Btrt to 
this Levinz and Birch ferjeants for the defendants anfwered, 1. * hat 
the title of the lands cficP'iiot come in queftion, but only a col- 
lateral matter, viz. the cuftody of the lands. 2. They confefled, 
that the heir might well plead his anceflors admittance as a grant, 
becaufe he is privy to his eftate, and has the furrenders and copy 
of the admiffion in his cuftody ; but the guardian is a ftrangcr 
to thefe tranfailions, and does not know the former admiffions ; 
and therefore it cannot be fuppofed, that lie can plead the admif- 
fion of John Brown, fmcc it is out of his cor.ulance. , 3. They faid, 
that the lord has admitted the dying fcifed of John Brown the elder, 
and the defeent to John Brown the younger, lor otherwife he could 
not have granted the cuftody. 3. That which they principally 
urged, was, that the feifin of the father was but only inducement, 
the title being made to the guardianfhip and not to the land ; then 
when matter is fhewn but as inducement to other matter, it has 
1 Vent. 1 81. no necc j t0 k e ftj ewn Co precifely, as the gift of the adtion ought to 
be. 1 Leon. 123. 3 iro. 132. 1 Cro. 138. Teh. 16, 56,75. 

3 Cro. i|j. And of this opinion Powell juftice feemed to be at 
the firft; but afterwards, mutata opinio/.e ; lie and Treby chief juftice 
what C ' ment held theconufance ill for this exception; foi it is not bate inducement, 
i Iew h opIt;ids but the very ground of the avowant’s right. For if "join Brown 
a capyaoid was not foiled, and died feiled, and the land defeended to his fon ; 
ought to (hew then the lord will have no title by the tuftom to have the guardian- 
of*he elute! 8 *hip, a, ’d confequently no more will Sunjcn have any right. There- 
Adjudged in fore the feifin of "John Brown the elder wjs the ground of the avow- 
6 antS udght have been traverfed ; which proves that it 

1094. * s not inducement, for inducement is never traverfible. But as to 
Eobnfonv. the objc&iun that was made, that the lord has difabled himfelf to 
V*« h 6 Rof ,a ^ C a ^ vanta & c *h c cuftem by having made a grant to the heir ; 
ii) t . ' the court anfwered, that this was but an admittance, which is gene- 
rally pleaded in this manner. And for this realon judgment was 
given for the plaintiff by Pc«icv//juftite, and Treby chief juftice AW/// 
juftice duhitante upon the authority of the cafe of Si at age and Haw- 
kins, Jones 453. which cafe he faid lecn.ed to becontiaiy to the 
refolution of the other judges. 


Inducement 

what? 
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192. 
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Note. In the argument of this cafe of Wade and Barker a cafe 
was cited as adjudged in this court between Clinch and Cudmore. 
Intr. Pa/. 3 l Pill <2 Mar. C B. Rot. 304. where Cudmore lord 
of the manor of Coxhad in Ejjex claimed the cuftody of the copy- 
hold lands by the cuftom (whereof the copyholder died feifed) as 
guardian, and the plaintiff claimed as guardian appointed by the 
will of the copyholder according to 12 Car. 2. cap. 24. until the 
fon ihould arrive at the age of one and twenty years. And ad- 
judged for the lord, that this cuftomary right was not taken away 
1 by 
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hy the general wprds of the aft ; and (hat the copyholder could* 
-not appoint a guardian for his Ion till the age of twenty one years 
hy thdt ftatute, befcaufe the ftatute extends only to* lands and te- 
nements at the common law. 

Helyng verf. Jennings in fcaccarin. . 

<• / 'Rover pro uno vejiimento lineatio pro pueris, Angltce a fuit of 
•*- childbed linen, pro uno cbmgrapbo, Angltce a muff. Verdift 
for the plaintiff, and judgment after motion in arreft. Ex rela- 
tione mri Mather. 


Loggin verf. Comitcm Orrery C. B. 

♦ 

C ovenant. The plaintiff declare^ upon a deed, by which it a . covenant* 
was covenanted and agreed between the plaintiff and defen- ^ 
dant, that the plaintiff fhould deliver to the defendant his mare apd Carriage, or 
that the defendant fhould pay to the plaintiff twenty guineas at the when % s. 
day of the death of the countefs of Orrery the defendant’s mother, 

■or at the day of marriage of the plaintiff, which of the two fhould fal happen, 
firft happen j and he avers, that ne delivered the mare to the defen-, ,h ? u R | ‘ B - 
dant, and that he was married fuch a day, and that the defendant ,jon 8 whe* C * 
had not paid, &c. Judgment by default, and writ 'of inquiry of J. s die*, he 
damages executed. And now Gird/er ferjeant moved in arreft of h# 

judgment, that the plaintiff has not averred, that the countefs of maVrTw! 
Orrery was not dead, which he ought to have done, becaufe the 
guineas were to be paid at the contingency that fhould firft hap- 
pen ; fo that if the countefs of Orrery died before the plaintiff mar- 
ried, the plaintiff has fiippetfr his opportunity. See Teh. 175. 

Rock v. Rock. Befides, that if fhe was dead before the plaintiff 
married, the plaintiff might have fued his aftion, and the re- 
covery in that aftion would not be a bar here. Std non allocatur. 

For per curiam, in fuch cafe the defendant might well plead that 
recovery in bar ; and though the plaintiff was intituled to his ac- 
tion upon the firft contingency; if he tarry till the fecond hap- 
pen, it is but in his own delay, and the defendant ihall not take 
advantage of it. Judgment lor the plaintiff. 

Walker v. Brook executor.. Brook. 

/ Ndebitatus ajfumpfit was brought againft the executor upon the Pe p a aroent ]_ 
ajlumpft or the tcfta;or. The plea roll was, that the teftator ed by the plea 
non ajj'umpfit j but the poftea was, that the defendant non offumfit M 6 


M ra 


Corny ns 567. 
gene- 2 Wiifon 1 ji« 
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' generally ; and verdift for the plaintiff: And moved, that the 
poftea might be amendoi. And it was granted ; for per curiam , 
the jury nave'* found the' defendant guilty as the plaintiff has de- 
clared, which is upon, a promife of the teftator, the plea roll be- 
Repleader. ing right. But if the defendant had pleaded quod ipfe non ajfump- 
Jit,'z repleader ought to have been granted. See 2 Ventr. 196. 

Recovery y- ^^Erjeant Pemberton moved for liberty to amend a recovery fuf- 
meoded. fered by yane Knight, the lands being laid in the recovery to 

It i« every lie in parochia fan£t. Martae . S'alvatoris in Southwark , whereas 
to emend re-* t ^ lcre K no parifh, for the proper name is fanbti Salvatoris. 
comin by' And thecourt gave him leave to rafe the word Martae. And per 
the deed to %reby chief juftice, the vulgar name is St. Mary Overree , that is, 
I'jhrna^"’ over r ‘ vcr i but JanBi Salvatoris is the name ufed in plead- 
ings. 
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8 & 9 Will. 3. B. R. 1 696. 

Sir John Holt Chief Jufiice. 

Sir Thomas Rokeby 

Sir John Turton [• JuJlices. 

Sir Samuel Eyre J 

. Memorandum, Mr. ferjeant Wright, having been 
council for the King a<gainjl Sir John Fenwick in 
the houfe of peers , was before the beginning of this 
term made King s ferjeant a?id knighted. 


Jones verf Bodeenor. 

t 

• 

A N attorney of the common pleas being arrefted In the sc. iSJk.i 
country at thefuit of an attorney, of the King’s Bench, 5 ^lod. 3«o. 
gave bail in the King's Bench, which was filed, and ca,tb.‘ 3 7oV 
then a declaration by* the by was delivered againft him 3 Lcv - 343* 
the fame term at the fuit of another man, to which he pleaded his , r,vi,e 8 e> 
privilege. And it ftras rdblved , r. That though A. be in cujlodia a man in 
marefcalli marefcalciae at the fuit of B. yet when B declares againft 
A. A. may plead his privilege, becaufe he ^omes here by coertion, vTge, mthu 
and had no opportunity before, to take 'advantage of it. See «gawii him a 
22 AJJif. 83, 4. and 26 Hen- 6, 7. Conufance may be demanded, "^cuiiodyl 
though a man be in cuftody of th£ marshal . Pari rationejxc may or againlt an 
plead his privilege. 2d Refolution. If A. files bail at the fuit of B. otht ' r man ' 
and in the fame term a declaration is delivered againft A. at the fuit Conof.nce* 
of C.A. may plead his privilege againft C. as well as againft B. for m * n a d o ‘‘| ,le by 
it were abfurd, that C. who tops his fuit upon the action of B. 
ihould have more liberty or advantage againft A. than B. himfelf /<*//». 

had. 
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c*r, if be had. But if any thing A. waives his privilege in the firft adion, 
waive bi> pri- js then obnoxious to the fuits of every body, notwithftanding 
vUrge his privilege.' 3. Refolved, that if after the defendant has 
If tbedefen. wa i ve( j his privilege, he ihall yet plead it, the plaintiff in his re- 
priviiegeafter plication muft (hew his waiver, and rely upon the eftoppel . 

waiver, (he 

plaintiff muft fhew the waiver, and rely upon the eftoppel. 


Partridge verf. Ball. 

s C. Car*. T? Jeftment for lands in Suffolk upon the demife of the corpora* 
i)mif« by a ■ > tion of Bury. Upon not guilty pleaded, a verdi dt was given 
corporation in for the plaintiff. But it was njoved in arreft of judgment in C. B. 
*'*0” without ^ lat does not a PP ear u P on the record, that the leafe was by deed, 
mcriion that 1 And the prothonotaries there certified, that the practice was not- 
it was by withstanding the common rule, of confeffing leale, entry and ou- 
fler, in ejedtment for things incorporeal as tithes, or upon demifes 
of corporations, to lay the derpile by deed. But it was adjudged in of 
C. B. that it was aided by fhe verdidt. And judgment was given 
therefor the plaintiff. Upon which error was brought in B. R. 
and that judgment was affirmed. And Holt chief juftice faid, that 
at this day the cafe of 2 Cro. 613. is not law. Swadling v. Piers. 
For now eje&ments are grounded on fidtion. 


The cafe of the fheriff of Effex. 

T HE old Sheriff quitted the office without having delivered 
the gaol to his f^cceffor, and the ju dices of peace, pretend- 
ing title to keep the ctiftody of it, exclude the new fheriff. Upon 
which a motion was made to the King’s Bench on behalf of the 
new fheriff. And the court held, that the cuftody.of the gaol 
could not belong to any but to th$ new fheriff. Upon which they 
made a rule, that the old fheriff fhould deliver the cuftody of the 
gaol to the new fheriff, without taking any notice of the juftices of 
peace. And becaufe that the old fhenff was out of poffeffion, 
the court gave order that this rule fhould be ferved upon the 
gaoler, to the end that he fhould permit the oM fheriff to make 
delivery of the gaol over accordingly. And (perRokeby]uft.\ct) 
the county gaol is the prifoii for malefadors, and the fheriff 
ought to keep them there ; but prifoners -for debt, &c. where 
efcapc lies again ft the fheriff for their cfcapc, may be kept in 
what place the fheriff pleafes. 


Hicks 
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Hicks verf. Woodfon. -j* t See the e n - 

• J «ry io vol. 3. 

170. 

J N attachment upon prohibition the plaintiff declared, that there s c + Mod 
is, and time out of mind, (Sc. hath been, a cuftom within 3*4, 336. 
the hundred of HuntJ'pittle , in the parifh of Huntjbritch in Somer- s 6 °^ 
fetjhire , that every occupier of land within the hundred fhould be s»7k. 65;!’ 
dilcharged of tithes of agiftment of barren cattle, not employed s. c. Bien- 
in the plough, nor for the pail, that the .plaintiff was an inhabi- ^' Re ’ 
tant for five years palled, and yet is, within the hundred, and oc- Comb. 404. 
cupies land there, and was and yet is poffefTed of divers barren J" 
cattle, for the tithes of which (notwitnftanding the faid cuftom) ’’ p * 
the defendant libelled againft the plaintiff, in the fpiritual court, Lit.Rep.151. 
(sc. and he declares alfo upon two modus’s for tithes of lambs, (Sc. 
and that the defendant fued for tithes of them, (Sc. The defen- 
dant traverfed the modus's and the cuftom, and verdi ft for all was 


given for the plaintiff. And upon motion in arreft of judgment 
by ferjeant Gould, that this cuftom was void, the queftion was, 
whether a hundred may prefcribe generally in a non decimando , as 
in this cafe, to be free from the payment of tithes for herbage or 
agiftment of cattle. And after fqveral arguments at the bar it was 
refolved, 1. That in things tithable by cuftom only, and not de 
jure, a county or hundred might prefcribe in non decimando, ge- 
nerally; for in that cale the county, (Sc. is difcharged without a 
cuftom to the contrary ; fo that it is but to infift upon the old 
right, againft which the cuftom has not prevailed. See 13 Co. 12. 
1 Roll. Abr. 653. 654. 1 Roll. Rep. 22. 2 Buljlr. 185. March 

25. But for things which are tithable de jure, a county or hun- 
dred could not prefcribe in non decimando , no more than a parti- 
cular perfon ; for it would be abfurd to fay, that a hundred fhall 
prefcribe in non decimando, where the particular perfons, of which 
it confifts, could not. 2. They relolvcd, that wood is not de 
jure tithable, becaufe it does not renew annually. Seld. 237. 
13 Co. 13. where it is (aid, that in libels in the fpiritual court for 
tithes of wood they allege a cuftom. (But note, the praftice of 
the fpiritual court was affirmed at this day to be otherwife ; but 
the court did not regard that, for Holt chief juftice faid, that they 
made (tones, gravel, and all things, tithable.) And therefore the 
cafe in March 25. t Roll. Abr. 643, 4. may be good law, for the 
cafe there is of wood. But this principal cafe is of agiftment of 
cattle, which is de jure tithable, as being recompenfed by the graft, 
hay, (Sc. which otherwife would yield tithes ; and therefore the 
cuftom is void. And the court did not only arreft the judgment, 
but caufed this entry to be made, quia apparel curiae domini regis , 

N n <Sc. 


In what things 
a hundred 
may prefcribe 
in non elect- 


Do£t. Sc Stud. 
166, 


Wood was not 

de jure tnha- 
ble. 

Star, de Si/va 
Cfciuu 4.5 i&, 
3. cap. 3. 
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Reg 34 

1 .itrlet ilep. 
151, z- 

2 J r; It 1. 
PaJ:n, 37, 38* 
2 Ko i&cp. 
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&c, quod cujiuma praedi&a, &c. nullius eft vigoris, ideo confultatio , 
f§c. 

For the defendant thefe books were cited in this cafe. Bro. 
difmes 13. Do£i. et ftud. lib. 2. c. 55. Flowd . 645. 1 Roll. Abr. 
653. pi. 8. Hob. 297. 2 Co. 44. . 8 Hen. 7. 1 . b. 1 Sid. 447. 

For the plaintiff, 1 Sid. 321. 13 Co. 12. Dier 363. 2 Buljlr. 

285. March 25. 2 Sound. 145. 


Rex Martin Rice. 


S. C. Carth. 

393 * . 

5 Mod. 325. 
Carth. 1 18. 

1 z Mod. 116. 
Comb. 417. 
Vent. 267. 

8. Mod. 325. 
Stoughton v. 
Reynolds, 
Trin. 1736. 
B. R. M.S. 
Viner, 
Church- 
warden, 528. 
p. 7. 

Archdeacon 
cannot refufe 
a church war* 
den defied by 
the pariih. 

Church war- 
den. 

Lord or (lew* 
ard of a leet 
may refufe a . 
con(l iible upon 
good caufe. 

Archdeacon a 

minittcrial 

officer. 


A Mandamus was direfted to the archdeacon of St. Afapb to 
fwear and admit J. S . being duly elected by the pariih ac- 
cording to the cuftom, to be church- warden. To which it was 
returned, that J. &. was minus babilis, being a poor dairy-man, 
&c. And the queftion was, whether the archdeacon can refufe 
the church- warden, elected by the pariih by the cuftom, for any 
caufe whatfoever ? And Mr. Nor they, that he could, argued that 
the church warden is quaft a fpiritual officer, becaufe he has the 
care of the church and all things belonging to it j and the arch- 
deacon is more than a minifter, for the party is examined before 
him in the fpiritual court. And he likened it to the cafes, where 
it has been ruled, that the lord or ftevvard of a leet might refufe a 
conftable for good caufe, and the juftices of peace have done the 
fame. But it was refolved, that the archdeacon has no power in 
fuch cafe, to refufe to fwear and admit the church-warden. For 
the church-warden is an officer of the pariffi, and his miffiehaviour 
will prejudice them and not the archdeacon j for he has not only 
the cuftody, but alfo the property, of the goods belonging to the 
church, and may maintain actions for them j and for that reafon it 
is an office merely temporal, and the archdeacon is only a mini- 
fterial officer. And therefore a peremptory mandamus was granted. 
And per Holt chief juftice, in London both the church-wardens 
are appointed by the pariih j but in other places the parfon chufes 
one of them and the pariih another ; but this is rather by cuftom 
than by the common law. 


Rex verf. Keite. 


s.c. Comym t V 'HE defendant Keite was indi&ed upon two feveral indidt- 
s. 3 c. skin. -*■ mcn ts, the one for the murder of Wells one of his fervants, 
<>i>6 * and the other indi&ment was found upon the ftatute of ftabbing ; 

5 Mod. *87. U p 0n which two fpecial verdi&s were found, viz. that Keite fuch 
2>a .47. 1 a 
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a day retained Wells to be his gardener, and that after fotne time Gilb. Hift. 

he fent B another of his fervants to Wells, to demand of him the 

key of the garden, having a defign to difeharge Wells from his 8 Mod. 49. 

fervice ; that Wells refufed to fend the key ; upon which Keite 

went to feek his fword, and having found it brought it with him 

to the kitchin, and there expoftulated with Wells, who anfwered, 

that he might take the key if he would ; and then Keite drew hi9 

fword, and ftruck Wells with it upon the head ; and Wells taking 

the handle of a feythe attempted to ftrike Keite , but he was 

kindred by a rack j but he punched Keite with it feveral times j 

and Keite retired toward the door, and gave a wound to Wells 

with his fword in the of which wound Wells fuch a day 

died, &e. And it was argued by Mr. Cowper King’s counfel, 

Mich, term laft, and by ferjeant Wright King’s ferjeant this term, 
that this fadt is within the ftatute of ftabbing, for the words of the f 
adt [unlefs firft ftricken by the perfon killed] muft be intended of c ° ur fr * he ' * j 
the firft ftroke of all ; for otherwife the word JirJl would be furplu- chap. 6. of the 
fage ; for then it would be no more than to. fay, [unlefs the perfon b^peMot. 
killed has then a weapon drawn, or has ftricken, QV.] which was f 0 i. 297. 
not the intent of the adt, but that the adt intends the firft ftroke 
of all. And in this manner it is adjudged by eleven judges againft 
one. Sir W. Jones Rep. 340. And the word [firft] was cautioufly 
inferted, for this ftatute was enadted in the time of King James 
the Firft, when many animofities arofe between the Englijh and 
the Scotch, who ufing daggers, were accuftomed to ftab many of 
the Eng ijh ex improvij'o, which could not have been done by a flat 
fword, the ufual weapon of the Englifli j therefore this ftatute was • 
defigned to fecure defencelefs people from furprife, fuppofing that 
whofoever ftruck firft, would be prepared. And if the •worAJirfl 
fliall not be expounded in this manner, the ftatute will be eafilv 
eluded ; for if A. being armed comes to B. who has no arms, and 
gives him a blow, B. naturally gives another to A. and then A. 
ftabs B. by this conftrudtion of the ftatute A. will be out of 
danger of the adt, becaufe B. had given him a blow’. . But cer- 
tainly it was never the intent of the adt, that a cafe fo mifehievous 
fliould be without remedy and punifhment. Befides that, this 
prefent cafe is ftronger than that of 7 ones 340. for there the party 
that was killed, ftruck him who killed him, before he had a 
mortal weapon, fo that when he that was killed ftruck, he could 
not be laid to have been in danger of his life, and to have ftruck in 
defence of his life. But in this cafe the party killed was ftruck firft 
with a weapon drawn, and which threatened death ; and then in 
fuch a cafe it is natural, that a man fliould ftruggle in defence of 
his life, which he then might well imagine to be in danger. 

2. The words of the ftatute are [not having then a weapon drawn] 
now in this cafe Wells had no weapon drawn, for he had nothing 

but 
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but the handle of a feythe, which belonged to his bufinefs as a 
gardener, and it is no weapon. It hath been held, that a candle- 
ftick, bottle, &c. * are weapons drawn within the adt ; but thelo 
refolutions feem to be without foundation. For one may as well 
fay, that if A. comes to B in his ftudy with his fvvord drawn, 
and B. takes his book in his hand, that this book Ihall be a weapon 
drawn, which i$ ahfurd. But the ftatute intended a weapon de- 
feniible againft a weapon ufed to kill. And though thefe refolu- 
tions aforefaid may be faid to be in favorem •vitae , yet it is but 
mtferecordia puniens. And for thefe reafons they prayed judgment 
for the King upon the indidtment upon the ftatute of ftabbing. 

Againft this it was argued for the prifoner by Sir Bartholomew 
Shower and ferjeant Levinz, that this ftatute, taking away the 
benefit of clergy, ought to be taken ftridtly. The words are [not 
having then a weapon drawn] which [then] muft refer only to 
that which was mentioned before ; and no affray, quarrel, &c. 
being mentioned before, but only ftabbing or thrufting, it muft re- 
late to them j and confcquently having a weapon drawn at the 
time of the ftab or thruft is fufficicnt. The intent of the adt was 
to prevent murder by furprife, which cannot be where there is a 
ftruggle, quarrel, or blows interchanged. And this is proved by 
the form of the indidtments upon this occafioin, which are never 
that A. ■ affaultcd B. qui adtunc non prius percu(Jit y and then A. 
ftabbed B. but they are always that A. ftabbed B qui adtunc 
non prius percvjjit. Then the word [firft] immediately follow- 
ing the word [then] and being coupled to it, muft refer to 
it. For the words are [not having then a weapon drawn or 
then firft ftruck] then the words being disjundtivc by the word 
[or] the one or the other, viz. whether the perfon killed had 
a weapon drawn, or had ftruck the other, before he was ftab- 
e bed, prevents the penalty of the adt. Now in this cafe both 
“ thefe thing happened. For i Wells had then a weapon drawn, 
viz. the (head of the feythe, which being pointed with iron 
is more offenfive than a candleftick, bottle, cudgel, Gfc. which 
have been adjudged to be weapons drawn. Stile 407. Godb. 1 54. 
pi. 204. And it is not like a book in a ftudy, which is not fo 
ofienfiye. 2. Wells had ftruck the prifoner, before he was ftabbed ; 
for he punched him with the handle or fneath of the feythe. But 
admit that the word [firft] in the adt ought to have fuch con- 
ftrudtion as the King’s council. would have it, yet in this cafe non 
conjlat , but Wells gave the firft ftroke of all, for it is found here* 
that Keite ftruck Wells , and that Wells punened him* but it is not 
faid in the verdidt, Juper quo or pojleq. Wells punched him; lb 
» that it may be, that Wells ftruck him firft of all, for the placing 
ir of thefe words, before thofe is no argument, that the adt which 

thefe 
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thefe import, was done before the aft which thofe import ; for the 
words could not be uttered altogether. . The anabaptids may as well 
argue, that becaufe the words of the fcripture are, Go, teach, and 
baptize all nations, that the .word teach being before baptize, people 
ought to be indrudtcd in the gofpel before they be baptized; but this 
kind of argument will certainly be exploded. 

To this objedtion the King’s counfel anfwered, that when no time 
is expreffed, and it is impoflible that all fhould be done at one time; 
the fads /hall be condrued to be done in* time, as the words are 
placed, efpecially when the nature of the thing tends to fnch con- 
drudtion. As here it is found, that after that Wells faid to Keite, 
that he might have the key, the prifoner then drew his fword ; which 
mull be intended immediately. And as to the paflage out of the 
fcripture, it would be a very good argument for the anabaptifts, if 
there were no other paflages there exprelly contrary; and then the 
condrudtion of the doubtful fentences mud always be directed by 
thofe which are evprefs. 

Sir Bartholomew Shower and ferjeant Levitiz proceeded in their ^ 
argument for the prifoner, that this aft mud be taken driftly, as betaken * 
appears by Stile 467. Alien 43. For if two men draw, their fwords flnQiy. 
upon one man unarmed, and the one only gives the droke, the other 
is out of the adt, though the indidhnent may recite, that either of 
them made the droke. And if it cannot appear which of them 
n^ade the droke, then both of them are out of the datute. Now 
the intent of the aft was to prevent murder by furprife; but in this The intent of 
cafe there was no furprife, for there was at the beginning an expof- ,he * a * 
tulation, and afterwards in the affray Keite retired; and then, it 
being in a large kitchen, Wells might have efcaped, and could not 
be faid to be dabbed fuddenly, and fo this cafe out of the intent of 
the adf. Befides that the adt provides, that it fhould not extend to 
killing in any other manner than is here mentioned ; and there is 
a fpecial provifo, that it (hall not extend to any perfon, who in 
chadifing his fervant, contrary to his intent fhall commit man- 
daughter. And in this cafe without doubt the fird blow was de- 
figned to corredt the faucy refufal of the key, &c. And the mortal 
■blow was not with an intent to kill, for it was not in the body, but 
was defigned as a corredtion, as well for the preceding faults, as for 
the many punchings of the prifoner ; of which they concluded, that 
this was out of the ad. 

Holt chief judice. If the verdidl is imperfedt, no judgment can 
be given, but a venire de novo ought to iflue. For though it is a Special verdia 
fpecial verdidt, yet it cannot be amended by the notes in felony, as 
it might in civil caufes. And though the jury have found a killing amendable. 

O a (which 
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(which the counfel obje&ed was the fubftance of the charge, and fa 
too perfedl to be qualhed ) that is not enough ; for the injury is 
charged with, murder, and then if they find a killing fo uncertain, 
as that it cannot \>e known whether it be murder or not, it is an im- 
perfection in fubftance, and the jury could not difeharge themfelves. 
But here the verdidt is certain enough; for it is found, that Wells 
faid to Keile, that he might take the key if he would, and then the 
prifoner drew his fword, which is immediately after. And to this 
opinion Turton juftice agreed, for the fadts muft be fuppofed to be 
done, in the order that they are put and found by the verdidl. But 
Eyre and Rokeby juftices held the verdict uncertain, and therefore (by 
them ) a venire facias de novo ought to ilTue. 

But as to the matter in law Holt chief juftice feemed to be 
ftrongly of opinion, 'that the ftatute intends, by the firft ftroke, 
any ftroke before the mortal wound is given. This point came in 
queftion at the beginning of the laft reign, but was not deter- 
mined. And therefore (by Kim) if A. ftabs B. who before bad 
given him a blow, or had afiaulted him, A. is out of the penalty 
of this adt. But the other juftices gave no opinion to this, but 
were filent. 

As to the fpecial verdidl upon the indidhnent for murder, Mr. 
Cowpcr and ferjeant Wright argued. 

1. That there was here a malice, in Kate; for the fending for 
the key, with intent to difeharge Wells, fhews that Keite had dif- 
pleafure; and though there was new provocation, that does not 
hinder the former difguft from continuing. Betides that, the man- 
ner of behaviour implies malice, for he went away to fetch his 
fword, and brought it with him, which (hews that he had an ill 
defign ; and then he expoftulated with Wells , which fhews deli- 
beration. 

2. Admit that Keitt had no malice, yet to kill a man without pro- 
vocation, or provocation fufiicient to make it manflaughter, will be 
murder. Then here the denial of the key was not fufiicient pro- 
vocation, nor a faucy anfwer of a ft ranger, much lefs of a fervant • 
who is under the care and protection of his mafter, and confequently 
he ought to be more induftrious for bis fafety. If A. kills B. for 
diftorting his mouth and mocking him, it is murder. Hale P. C. 
45. And though Wells before the- mortal wound given ftruck Kelte, 
that is nothing, for it is but natural in defence of his life, fince he 
was attacked with a naked fword. 

But 
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But again ft this it was argued by Sir Bartholomew Sbcwer and Muiderwhat? 
ferjeant Levinz for the prifoner, that murder heretofore was very 
uncertain. Sometimes a killing/e defendendo , arjd ‘death per infor- Fofter 307. 
tunium, were efleemed murder. By the canon /aw the punifhment &c - 
was only a fine. In Stafford 16. it is called occulta occijo So 
Brafton and Fleta. 2. InJl. 240. 21 Edw. 3. 17. fays, that it 

mud be feileo animo. 3 InJl 55. ex malitia praecogitata. Co. 

Li. 287. adds, with i man’s will. And in murder it is not ma- Sufficient pro- 
terial, who ftruck the firft ftroke, unlefs all the fubfequent a£U and vocation - 
ftrokes are J'e defendcndo. But in this cafe Wells compelled Kite to 
retire by which it appears, that his blows were offenfive, and not 
'defenfive, which were fuificient provocation, without making men- 
tion of the refufal of the key and unmannerly anfwer. If two 
fight immediately upon a challange, and the one is killed, it is but 
manflaughter; and yet a challenge is but a fmall provocation, be- 
ing only an intercourfe of words. 3 Bul/lr. 17. . In Mich. 

15 Jae. 1. in a cafe between the King and Neu'bery. A. laid to Rexv. Ncw- 
B. give me your bowl, B. anfwered, I will not be gulled; and af- bur y- 
ter lome difpute B. killed A. with the bowl; and yet it was ad- 
judged but manflaughter. In the cafe of Mr. Rcnecr , Cimbal gave R tneet ' 6C af«. 
no ftroke but in ftruggling, and yet it was adjudged but man- 
ilaughter in Renecr. Turner’s cafe was ftill ftronger; for there Turner’s cafe. 
Turner’s footman not having cleaned his miftrefs’s clogs, Turner 
ftruck him with the clog, of which ftroke he died, and adjudged 
manflaughter. In April 1 666 the cafe of Hopping and Hid; gate Hopping and 
was thus j A. prefled B. who was a ftranger to Hungatc , Hungate ^gate’s 
followed the prefs-mafter, and demanded a fight of his warrant, and 
after feeing it faid, that it was no warrant ; and after fome words 
exchanged, Hungate drew his fword’ firft, and killed the prefs-mafter; 
and it was adjudged that this was but manflaughter. Hcb. 134. 
fays, if two matters be playing their prizes, the one kills the other 
it is not felony; and yet the firft adt there is not lawful. So A. where the a. 
turns B. out of his houfe, B. comes to burn the houfc, A. {hoots 
B. but manflaghter, and yet the firft adt was unlawful. A. fobfequent 
knowing that many people are coming in the ftreet from fermon, de«h murder, 
cafts a ftone over the wall, intending only to frighten them fee. 

3 tyft' 57* fays, that this is murder ; but that is not law, for to 
make murder there muft be an intent to kill. Hale P. C. 44. 

( Note, Holt chief juftice agreed with this, and faid that the opi- 
nion of Cokei 3 InJl. 57. was too general, and ought to be quali- 
fied with the diftindtion that my lord Hale makes, H. P. C. 44. • 
where the ad is done with a defign to do mifehief to any, and where 
not) But in this cafe the firft blow was a lawful cofredtion. 

, Paflion is a natural infirmity, and what proceeds from that, can- 
not be called murder* for paflion isafudden motion, and mur- 
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der is ex malitia praecogitata , which implies confederation. And 
Murder.wbat? the rule is, that when there is a deliberate adt, tending immediate- 
ly to death, or by neceflary confequence, -it is murder. But in 
this cafe there wait no deliberation, for the prifbner’s paflion might 
well be faid to continue, from the refufal of the key until the 
mortal blow given. Wherefore they concluded, that this was but 
manflaughter, and prayed judgment for the prifoner. 

. , ' * * 

Provocation. Holt chief juftice, The. refufing to deliver a key by a fervant to 
his mailer, who had a defign to difcharge him, is no provocation; 
How • mailer an( j jf a mailer gives correction to his fervant, it ought to be with a 
wTfemof proper inftrument, as a cudgel, &c. And then if by accident a* 
blow gives death, this would be but manflaughter. The fame law 
of a fchool-mafter. But a fword is not a proper inftrument for 
.correction, and the cruelty of the cut will make a malice implied. 
And therefore in this cafe, if Wells had not been killed, Keite could 
not have juftified this faCt in an aCtion of trefpafs; for it was immo- 
derate correction, and therefore Wells well might return the blows; 
fo that the blows of Wells could not be called a provocation, nor the 
Word* bo pto- firft afl of Keite lawful. Then the words could not amount to a 
vocation. provocation, for bare words cannot make a provocation to kill or 

Grey's cafe. maim. Therefore in 1663 Grey commanded his fervant B. to do 
fomething ; and afterwards Grey and B. doing their work at the 
anvil, Grey afkcd B . if he had done the thing, B. anfwered yes; 
Grey told him, that if he did not take more care of his affairs 
hereafter he Ihould go to Bridewell-, B. anfwered, that he ffiould 
like better to work there, than to l'erve Grey ; upon ’which Grey 
killed B . with a blow of hi; hammer upon his head, and it was ad- 
Hopping ud judged murder. In the cafe of Hopping and Hungate it was held 
Hungate. manflaughter by all the juftices of the Common Pleas and barons of 
the Exchequer ; becaufe though Hungate was a Arranger to the perfon 
prefled yet this being done under pretext of authority, it concern- 
ed every fubjeCt; but all the judges of the King’s Bench held it 
murder.- And all the judges agreed, that if this was no provoca- 
tion, the exchange of blows afterwards would not make it man- 
. Daughter. For if A. of malice prepenfe aflaults B. B. draws his 
Reneer’j c»fe. f wo rd, A. flies to a wall and there kills B. yet it is murder. In 
Tomes scare. R eneer > % ca f e cirnbal ftruck firft. In Turner's cafe the event was 
extraordinary, for he could not intend to kill the boy with the 
clog. But if A. kills B. with an inftrument of iron, &c. which 
might kill in probability, without any provocation, this will be 
murder. But the other juftices did not give their opinion. And 
this cafe being argued now the laft day of the term, the court did 
Exceptions » not give their opinions to the matter in law. But Holt chief juftice 
meat'oMUb- t00 * c exceptions to the indictment upon the ftatute of (tabbing, that 
bing. * it was only faid [not having firft ftruck] but it is not faid [not 

having 
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having a weapon drawn] for if the prifoner bad killed Wells, after 
that he had a weapon drawn, he would be out of the intent of the 
ftatute ; and therefore all the court held this it* fatal exception. 

Then to the indictment for murder, Holt chief juft ice took feveral 
exceptions. 1. Becaufe it is faid, praediElus J. Keite the prifoner 
in ipfum Jacobum Wells infultum , &c. fecit, ipfum Jacobum Wells 0/ murder^"' 
cum quodam gladio , &c. quem in manu dextra, &c., ipfum Jacobum 
Wells in et fuper, &c. pupugit , &c. and fo there is one Jacobum Abun(jMt# 
Wells more than there ought to be. 2. It is faid that Keite gave 
to Wells a wound of the breadth of one inch, et profunditatis to- 
tally through the body ; which (by him) is uncertain. . In 5 Co. Uncertainty. 
120. Long's cafe, totaliter penetrans in et per corpus was held well 
enough j but there was no profunditatis mentioned, and there are 
no precedents which warrant this cafe $ and he faid, that he had 
•caufed feveral indictments at the Old Baily to be fearched. 3. It J^ on v - 
is percufit et dedit , where it fhould have been pertufjit dans , for aw ‘ 
the former is not fo certain, becaufe it might be by another ftrokc ; 
but the precedents are both the one way and the other. He did 
not fay abfolutely, that thefe exceptions to the indictment of murder 
ore fatal ; but be faid, that if the King’s council did not infift to 
demand their judgment upon the verdict, he fhould make no fcruple 
to quafh it. And the King’s council not oppofing it, both the in- 
dictments were quafhed. And Holt chief juftice gave order to the 
clerk to make an entry, that quia indiflament’ minus ftifficien’ &c. 
idea, &c. And Mr. Keite was bailed, to be tried at the next al- 
aflizes, where he was found guilty of manflaughter, and had his 
clergy, &c. and died of the fmall pox 1697 in Wiltjlrire, his own 
country. 


Roe <vcrf. Gatehoufe. 

jfSfumpft, in which the plaintiff declares, that inafmuch as the s. c. 2 s<>ik. 

defendant being indebted to the plaintiff in— -—for goods ^ 3 - 
fold, fuch a day fuper fe ajjumpfit to pay the plaintiff the faid fum ; . 
cumque etiam the plaintiff had found meat, &c. for J. S. at the Luw. 233.’ • 
fpecial requeft of the defendant, which amounted to fo much, 
fuper fe affumpfit to pay the plaintiff, &c. Verdict for the plain- 
tiff, and intire damages were given. And it was moved in arrefl 
of judgment, that every promife is a diftinCt declaration, and that 
in the fecond promife (which for greater reafon might be effeemed 
a new count, by virtue of the words cumque etiam) non conjlat who 
made the promife, J. S. or the defendant. Perhaps it was J. S. 
and then it will not bind the defendant. Then damages being 
given ratione praemifforum vitiates the whole, for the word prae- 
t.djforum extends to both the breaches,affigned. And this uncer- 

P p tainty 
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London v. 
Hart. 


1 Sid. 306. 

2 Vcntr. 196. 


Shc?rs v. 
Brown, Trin. 

2 Ann. B. R. 

3 Saik. 17. 


f See the en- 
try vol. 3. 

1 *9. 

S. C. Carth. 
396. 

5 Mod. 186. 
Tiripafs for a 
Negro docs 
not tie. 

2 Lev. 201. 
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tainty is not aided by the verdidt, and it cannot be made good by 
intendment for the promife is the gift of the a&ion ; and the gift 
of an action, though after verdidt, cannot be taken by intendment. 
Noy ?o. 3 Cro) 913. Trin. 4 Jac. 2, B. R. rot. 993, London 
verf. Hart. 

t 

Put e contra , it was argued for the plaintiff, that it /hall be in- 
tended, that the defendant afTumed ; for the money paid was to his 
ufe, and at his requeft. Befides that, if the defendant /hall not be 
the nominative cafe to ajfumpfii, then there is no promife; for it 
has no nominative cafe, and fo no damages were given for it, but 
for the breach of the other promife, and to it praemtjfcrum muft 
relate. But it would have been otherwife if there had been a pro- 
mife, but not a binding one in law for (ome collateral account ; 
becaufe the jury not knowing the law, might be fuppofed to con- 
fider it as a promife, and fo give damages for it. But here there is 
no promife, and therefore no damages given for it. But judgment 
was giyen for the plaintiff, becaufe the cumque etiam in effedt is all 
one with, dc etiam , and fo couples both the fentences together, and 
makes the defendant the nominative ca/e to govern the fecond aj- 
fumpjit as well as the firft. For the plaintiff’s caufe of adtion ariles 
from both the promifes ; and it cannot be fuppofed, that the plain- 
tiff would bring an ajjumpfit againft the defendant, becaufe J. S. 
made the promife. i ce 1 Sid. 292. Latch. 122. 3 Cro. 847, 8. 
703. Per Halt chief jullice, it divers confiderations are mentioned 
in one affimpjit , and one of them is void and the others good, and 
damages are given ratione praemijforum , this will not arreft the 
judgment, becaufe the damages /halt be intended to be given only for 
thole that ate good. 

Chamberlain verf. Harvey.-^ 

T Refpafs for taking of a Negro pretii tool. The jury find a 
fpecial verdidt ; that the father of the plaintiff was pofiefied 
of this Negro, and of fuch a manor in Barbadoes, and that there is 
a law in that country, which makes the Negro part of the real 
eftate : that the father died feifed, whereby the manor defeended 
to the plaintiff as fon and heir, and that he endowed his mother 
of this Negro and of a third part of the manor ; that the mother 
married Watkins % who brought the Negro into England , where he 
was baptized without the knowledge of the mother; that Watkins 
and his wife are dead, and that the Negro continued feveral years 
in England ; that the defendant feifed him,* &c. And after argu- 
ment at the bar feveral times by Sir Bartholomew Shower of the one 
fide, and Mr. Dee of the other, this term it was adjudged, that 
this action will not lie. Trefpafs will lie for taking of an appren- 
tice. 
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tice, or haeredem apparentenu An abbot might maintain trefpafs for Trefpafs, 
his monk } and any man may maintain trefpafs for apother, if he where “ ,ieJ ' 
declares with a per quod fervitium a mi ft ; but it will not lie in this 
cafe. And per Holt chief juft ice, trover will not lie for a Negro , 
contra to 3 Keb. 685. Butts v. Penny. 

Hill. 5 Will. & Mar. C. B. between Geliy and Cleve, adjudged 
that trover will lie for a Negro boy ; for they arc heathens, and 
therefore a man may have property in them, and that the court 
without averment made will take notice that they are heathens. 

Ex relatione m'ri Place. 

Pafcb. 5 Ann. B. R. Smith v. Gould, adjudged that it lies not. 

See 2 Salk. 666. 


Derry verf. duciflam Mazarine. 


T^\Erry brought an adion againft the dpchefs/or wages, and money s. c. 1 Salk. 
D' } en t j the defendant pleaded 1 coverture,' and 'iflue thereupon, j '£• . 

And notwithftanding that there was very ftrong evidence at the trial, 2 Wiifon 3 + o8. 
that the duke of Mazarine the defendant’s hufband was alive in Feme cover* 


France , the jury find for the plaintiff } becaufc the duchcfs had myfuable'Tn 
lived here in England for twenty years as a feme foie, and had con- delivering the 
traded continually as fuch j and he who was her hufband, is an 
alien enemy. And it was moved on behalf of the duchefs, that Geo. ’2. in the 
this verdid was againft evidence and law, for a feme covert cannot cafe of Smith 
be foie charged for debts and contracts, without divorce and ali- 
mony, although the hufband be a foreigner. But Holt chief ju- it wu bid that 
ftice, when the hufband is ari alien enemy, and under an abfolute the honetiy 
difability to come and live here, the law perhaps will make the *he Mfe'hl^ 
wife of fuch a hufband chargeable as a feme foie for her debts and been a reaton 
contrads. For this cafe does not differ from the cafe of my lady 
Belknap and my lady Weyland, who were allowed able to fue and a nd cited inis 
to be fued upon the abjuration or banifhment of their hufbands, as cafe of Derry 
if they had been foie. And afterwards the plaintiff had hisjudg- 
ment/ as Mr. Oilman told me. 


Redwood verf. Coward. 

Intr. Triii, 8 Will. 3. Rot. 64.5. 

E Rror of a judgment of the palace court in ajfumpfit after verdid: ; s. c. 1 Salk. 

and the error affigned was, that in the verdid the record is, 
that the jury affident damna , where it ought to be ajjidunt ; as if \ saupd. 3 ^.' 
judgment is entred with concelfum inftead of conjideratum, it is error, « Mol 29*. 

and 
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and for this the judgment (hall be reverfed. But againfl this Ward 
argued, that afjident is more elegant Latin, for the Ample verb is 
of the fecond conjugation, and therefore the compound ought to be 
of that alfo. And for authorities there is Plowd. 348. 4 Co. 7. b. 
in point. But per Holt chief jnflice, the elegancy of the Latin is 
not confiderable/ for the law preferibes for odd words $ but there is 
a difference between a verdidl found by lay people, and a judgment 
gjven by a court. Therefore in the former cafe if the words are of 
the fame import that the jury intends, all is well; but in the other 
the terms of art mull be ufed. Concejfum in a judgment is ill, be- 
caufe the judgment does not appear to be given upon mature deli- 
beration, as all judicial a dts ought to be. Judgment was' affirmed. 


Rex verf. Burdett. 


12 Mod. 1 if 
S. C. 

2 Salk. 64c. 
S. C. 

Caufea to fee 
slide a verdidl, 
What is extor 
tion? fee 10 
Rep. 102. a. 


Keb. 824. 

2 Ro. Rep. 
261. 

Sid. 235. 
Palm. 325, 

2 H. Hi ft. 

!\ C. 30*. 
Lady Joy'® 
cafe. 

Papers difper- 
fed. 


What wri- 
ngs the jury 
iitay take 
with them. 
Pro. Verd. 
pi. 19. 


I Nformation was brought againfl Burdett , farmer of Newgate 
market, for extorfion j and the extorfion was affigned, for that 
he had taken divers fufias of monjfy>of the market people for rent 
for the ufe of the little flails in the market, and divers great fums 
for fines. And at nifi prim in London, upon the general iflue 
pleaded, the defendant was found guilty. And now it was moved 
by Sir Bartholomew Shower , Mr. Nortbey , SV. to ifet afide the 
verdidl. And two irregularities were affigned. 1. That a certain 
printed paper, reprelenting the pretended ill pradtices and the per- 
nicious conlcquences of them, was lent to all perlons, who pro- 
bably would be of the jury, to induce them to find the defendant 
guilty. 2. That the jury took with them out of court an order 
of the common council, without the leave of the court or confent 
of the parties. And they cited the cafe of my lady Joy , where a 
verdidl was fet afide, becaufe the jury took with them a map of 
the premifes out of court. But as to the firfl, Holt chief juflice 
faid, that it was a great crime in thofe who had done it } and he 
laid, they font him one of them by the penny-poft, but calling his 
eyes upon the title, he faw what it was, and did not read itj but 
that was not fixed upon the informers, and if the delivery of pa- 
pers by a flranger were fufficient to avoid a verdidl, the cafe would 
never be decided. As to the fecond point, he faid, that it was 
irregular to take the adt of common council •, but the matter of the 
adt being evidence on both fidcs, it would not fet afide the verdidl. 
The fame law if the jury eat at their own cofls, this will not fet 
afide the verdidl, but it is fineable. In my lady Joy s cafe, the map 
which the jury took with them, was evidence only on one fide, 
and therefore, finding a, verdidl accordingly, k was fet afide. And 
as to the fadl which was the ground of this information, it was 
urged now in B. R. and alfo at Guildhall , by feijeant Wright at 
1 the 
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the trial of another information for the like fa ft (for there were 

feveral preferred againft the defendant) that this was extortion, Extortion 

becaufe the people had not free liberty to fell thfcir wares in the what. ’ 

market according to law. And he compared it to the cafe of a 

miller, who, if he takes more for toll than is dee by the cuflom 

is punilhable in every leet. But it was held by tlte court of B+R. 

and by Holt chief juftice' at Guildhall , that if theyiefendant erefts 

feveral flails, and does not leave fufficient room for the market 

people to fland and fell their wares, fo that for want of room they 

are forced to hire the flails of the defendant, the taking of money 

for the ule of the flails in fudh cafe is extortion. But if the people 

have room enough clear to themfelves, to come and fell their wares, 

but for their farther conveniency they voluntarily hire thefe flails 

of the defendant, without any neceffity compelling them } there it 

is no extortion, though the defendant takes a fine and rent for the 

ufe of them. And the cafe of the miller is not parallel to this cafe, 

for there when the cuflom has afcertained the toll, if the miller 

takes more than the cuflom warrants, this is perfeft extortion : 

but in this cafe the law has not appointed any flails for the market 

people, but only that they fhall have the liberty of the market, 

which the defendant does not abridge, having left them room 

enough befide the place where the flails are fet ; and then if they 

will enjoy the convenience of the flails, they mull comply with 

the defendant’s terms. Therefore this cafe rather refembles the Difference ^ 

cafe of new mills, where the miller is not reflrained to any certain tween cufto- 

toll j but the perfons who will have their corn ground there, mull maty mills, 

comply with the miller’s demands ; and whatfoever he takes, it is an 

not extortion, becaufe it is the voluntary agreement of the parties. 

And afterward? thefe difputes were fubmitted to the arbitration of 
Sir Bartholomew Shower and ferjeant Wright t and fo the informa- 
tions were difeontinued. 

It was faid hy Holt chief juftice, at tfie trial at Guildhall , that 
if a man be indifted for taking extrorfivcly twenty fhillings, and 
there is but proof of one fhilling, yet the defendant is guilty. And 
{by him) the extorfive agreement, or ufurious agreement, is not 
the offence, but the taking. } for a pardon after the agreement, and 
before the taking, does not pardon the extortion or ulury. 

Bennett verf. Talbois 

T Refpafs qtiare claufum fregit et her bam cum duabus vaccis s . c . « Salk. 

conculcavit et confumpj-.t et in c'aufo venatus fuit, &c. exi- 21*. 

Jicnte inferiori artifice , viz . pannario, et alia enormia , &c. and ^^ 382!* 

concludes, contra Jorman jlatuti. Upon not guilty pleaded, verdift statute of 

hunting. 

S. C. Comb. 4»o. it Mod. 12 2. Holt's Rep. 634. Comyns 26. S C. Poft. 1164. 

Q^q for 




for the plaintiff. And Mr. JVcbb moved in arreft of judgment, 
i. That it is not fatd, that the defendant is not qualified by eftate 
to hunt, without incurring the penalty of the ait } for if he be, 
he might hunt by Jaw. But to this it was refolved by the court. 
Hunting t jj at i lunt j n g i s I trefpafs in alietto folo at common law, and- 
trefpXat 1 * adtionable. Than the new ftatute 4^5 Will. & Mar. cap. 23. 
common law. on jy t a9 to this/point of inferior tradefmen, repeals the ftatute of 
22 & 23 Car. 2. cap. 9. which enadts, that the party {hall re- 
cover no more cofts than damages, when the jury give damages 
under forty /hillings. But no ail enables the party to hunt in ano- 
other’s ground ; and therefore it is not material, how the per/on is 
qualified, in the cafe of an inferior tradefman, as to his eflate. 
Cmtrafor- Then it was moved, that the plaintiff having concluded, contra 
mam ftatuti. formam fiatuti, this goes, to the whole, and therefore it is ill ; for 
the trelpafs is an offence at common law, and not againfl any 
1 cro 2jj. ftatute. But to this Holt chief juftice anfwcred, that if an ail 
iVent.103,4. of parliament increafes the penalty, or deprives the party of the 
4 Leon. 49V benefit of the common law, there he ought to conclude contra for- 
3 Cro. 330. mam fiatuti. But if a man bring! «n adtion for fuch an offence, 
and for a thing that is an offence only at common law, and con- 
cludes contra formam fiatuti j though in grammar this goes to the 
whole, yet the court will refer it only to the offence that is prohi- 
bited, (sc. by the ftatute, and it fhall be furplufage as to the of- 
fence at common law. And he refembled it to the cafe of Page 
V^nd Harwood , Allen 43. So if a man brings an aition for an 
offence centra formam fiatuti, where there is no ftatute, there the 
contra Jormam fiatuti, fhall be furplufage. And he cited a cafe in 
1 Vent. 103. where A. brought an aition for withdrawing his wife 
centra Jormam fiatuti , and becaufe there was no ftatute, this was 
adjudged furplufage. But in this cafe the adt of Wifi. & Mar. does 
not create a new penalty, but is a reftitution of the common law ; 
and therefore the party has no need to declare with contra formam 
fiatuti } and therefore it foil be the better way hereafter to omit 
See * Wflfon the contra formam fiatuti in fuch cafes. And if the plaintiff de- 
7 °* dares that the defendant was an inferior tradefman, he {hall have 

full cofts. Then here, fince he has declared with a contra formam 
fiatuti, where there was no need of it, without doubt it (hall be 
furplufage. And therefore judgment was given for the plaintiff, 
niji, &c. And in Eafier term it was abfolutely given for the 
plaintiff. 


Rex 
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• Rex verf. Yaites. 

r *Aitei was convicted of killing rabbits in a privai^warren, by in- 
quifition taken before a juftice of peace, and was fined 20 s. a 
rabbit. And Mr. Nortbey moved to quafti the inquifition, becaufe 
the juftices of peace have no authority to fet a fine wpon a man for 
fuch offence. For the ftatute 22 & 23 Car. 2. cap. 25. gives treble 
cods and damages, but no fine. And the ftatute 4 & 5 Will. & 
Mar. cap. 23. extends only to game, which cannot be extended to 
rabbits kept in a private warren. And of this opinion was the whole 
court, and therefore the inquifition was quafhed. 


Game. 

5 Rep. 104. 

1 Cro. 548. 
Juftices of 
peace cannot 
* fiefs a line 
certain for 
killing of rah* 
bits in a pri- 
vate warren. 


Walker verf. Stokoe. 

TTJAlker brought a writ of error, which was quafhed ; and now s. c. earth. 
** he brought error coram vobis refidet , reciting quod venire fe~ 367. 
cimus the record by a former writ returnable in curia nojlra coram (J? 0 *’ ,6 * 
nobis. And Mr. Nortbey moved Iaft Michaelmas term, that the s:c. Comb, 
writ of error coram vobis , &c. being entred upon the feme roll 3 S+. 
with the former writ of error (as it fhould be, otherwife the whole tw/enwiit/of 
would be, though after verdia, 3 Cro. 10b. difeontiflutd) and it error, 
is apparent u on the former writ of error that it was returnable Difcoatinu- 
before the King and Queen $ then fincc this writ recites, that the *“ ce ' 
former writ was returnable before the King only in his court, it 
ought to be quafhed. But againft this Mr. Cartbew argued, that fince 
the coram nobis refidet recites, that in a record concerning fuch a 
matter between A. and B. coram nobis jam refidente, G fc. there is 
error j this is fufficient, and the reft is but furplufege, that will 
not abate a writ of error, which is but a commiffion to examine 
errors, and has no need to be fo precife as an original writ. Be- 
tides that, the coram vobis rejidet mentions, that the record was 
removed before the King and Queen by a former writ of error re- 
turnable coram nobis in curia nojlra, which may be true and good 
Latin , though it relates to King and Queen. Sed non allocatur. 

For, per curiam, the authority of the co,urt is given to them by 
the coram vobis refidet , which is to examine errors in a record re- 
moved by writ of error coram nobis in curia nojlra , and there is no 
fuch writ, or perhaps there was fuch a one, and alfo 2hother re- 
cord between the feme parties removed by writ of error returnable 
before the King and Queen. Then here the coram nobis is an- 
nexed to the return of the laft, and therefore ill. For though the 
former writ of error was qqpfhed, yet it is not as if it had never 
been, for it is there ftill, though it cannot be proceeded upon, and 
1 1 the 
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the King’s Bench ought to take notice of its being qualhed by them, 
and fo ought the plaintiff alfo, the coram nobis rejidet being ground- 
ed upon it. * And Holt chief juftice faid, that if the writ of error 
had been granted in the time of the King and Queen, and then 
the Queen haf fiied, and then the record had been brought into 
the King’s Benih, this had been fuch a record as the coram nobis 
t*) And rejidet defcribal. And he took the diftindtion, Teh. 21 1. (a) 
therefor h>* Where the Wit is to defeat a record,* then the variance is fatal ; 
faid, tti'he but where the fuit goes to another collateral matter, and not to 
did not *p- defeat the record, there it is otherwife. And upon this diftindtion 
folmfono/*” *be cafe in 31 Affif. pi. 1. is held to be good law, becaufe the 
Saund. 291. difcharge of the aide prier is but collateral to the demand in the 
C»y v. Adam*, affife. And for thefe reafons the writ of error coram vobis was 
qualhed, nifi t &c. 


Benzen verf. Jeffries. 

Hypothec*- TV /T Otion was made for a prohibition to the court of admiralty, 
mm. X ▼ A where a fuit was profecuted againft a (hip, which the mafter 

See 2 Wilfon bad hypothecated for neceflaries, being upon the fea in ftrefs of 
*6+.* 1 0,,, wca ther. And the fuggeftion was, that the agreement was made, 
and the «npney lent, upon the land, viz. in the port of London. 
it being a Venetian veffel, which came here by way of trade, and 
not ftrefs of weather. But per Holt chief juftice the mafter of 
the lhip has power to hypothecate it, but he cannot fell it ; and 
by the pawning, the lhip becomes liable to condemnation. 1 his 
Coflard v. was refolved in folemn debate in the cafe of Co/lard v. Lcwjlie. 
i2 Mod. 406. 2 WM' & Mar. B. R. Then there is no remedy here for the 
Pofl. 805, hypothecation, but by way of contract. Therefore fince the King's 
*°Mod 98j Bench cannot do right to the parties, it will not hinder the ad- 
Comh 135. miralty from doing them right. For if the King’s Bench allows 
» Hen. 4. *be hypothecation, and yet denies the remedy, it will be a mani- 
c. n. feft contradiction. An action was brought upon the ftatute 2 Hen. 

4 cap. 11. for fuing in the admiralty upon a hypothecation, and 
it was held to be out of the ftatute, in the time of my lord Hale. 
A::d as to the obejeCtion, that the contract was made upon the 
land, and the money paid there j it muft of ncceftity be fo, for if 
a man he in diftrefs upon the lea, and compelled to go into porr, 
he muft receive the money there, or not at all. And if his lhip 
be impaired by tempeft, fo that he is forced to borrow money to 
relit, otherwife Ihe will be loft, and for fecurity of this money he 
pledges his (hip j ft nee the caufe of the pledging arifes upon the 
fea, the fuit may well be in the admiralty court. But becaufe 
there was a precedent, where a prohibition in fuch cafe had been 
granted ; the court granted the prohibition, and ordered the plain- 
tiff 
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tiff to declare upon it, for the law feetned clear to them, as before 
as Aid. 


Rex verf Penny. 

\ 

T H £ defendant was indidted, for having fpoken thefe words s. c. Comb. 

of Mr. Martin a juftice of peace : I did not catfe if all the +,+1 
Martins had been hanged five years ago. And the juftice is now 
turned ont of the commifiion. And upon motion this indidtment indiament 
was quafhed, for an indidtment does not lie for thefe words, but for WOfds ’ 
Mr. Martin fhould have recourfe to his adtion. 


Draper verf Glaflop. 

T}ER Holt chief juftice, if the defendant pleads non affumpfit, % Salk. 278. 

he cannot give in evidence the ftatute of limitations, becaufe St * tute of li- 
the ajfumpfit goes to the praeter-te nfe j but upon nil debet pleaded ^dence upon 
the ftatute is good evidence, becaufe the iflue is joined per verba what plea ? 
de praefenti t and without doubt nil debet by virtue of the ftatute ; 
and it is no debt at this -time, though it was a debt. 


The prefident and college of phyficians verf. Talbois. 

T H E plaintiffs brought an adtionft again the defendant tam p 0 ft 
quam, for pradtifing without licenle, &c. And ferjeant 6So - 
Barnall took exception, that the adtion was mifconceived, for it ^°" ht by 
fliould have been ibed fingly in the name of the prefident accord- the college of 
ing to 2 C/a. 1 21, 159. 1 Cro. 256. But per curiam , the pre- ptyfiaans. 

cedents have been the one way and the other } and this feems to 
be the better method, for being a corporation, it is natural for 
them to fue by their name of creation. 

Bracy’s cafe. 

TiRacy was examined before commiffioners of bankrups, for Copyofdepo- 
■f' having taken certain goods of A. who was a bankrupt, and Dracy 
made depofitions. Afterwards the commiflioners of bankrupts n , "loners of 
afiigned thefe goods to the creditors of A. who brought an adtion bankrupts dc- 
againft Bracy k . And now ftracy moved in B. R. that he might IQ0J 

have a copy of the depofitions in order to defend himfelf, upon 
allegation that they were in nature of a publick memorial, and that 
by ignorance and furprife he had fubicribed many things to his 

R r prejudice. 
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prejudice. But the motion was denied ; for per curiam thefe de- 
positions are* npt of a publick nature, but taken by the commif- 
lioners to defend themfelves j and therefore they could not order a 
copy of them. 

1 


John Arthur’s cafe. 

^ tOHN Arthur was outlawed for burglary, qiid now he brought 

495.’ * & * J error tc reverfe it. But per Holt chief juftice, he muft fue a 

Outlawry re- Jicire facias againft all the lords mediate and immediate ; or the 

Bro*/?/ fa more expeditious way is, that he may fuggeft upon the record, 

pi. 194. that he has no lands, and if the attorney general confefles this, he 

12 Mod. 668. has no need to a fue feire facias. 

12 Mod. 545. 


Hoe verf. Nathorp. 

s. c. 3 Salk. Efolved per curiam , that the immediate copy of an original is 

Co 4 ' where g°°d evidence where the original itfelf is evidence. There- 

evidLice ? r * f° re the copy of a church regifler, the copies of town books, of 
to Rep. 92, proceedings in courts baron, of proceedings in the ecclefiaftical and 
? Stra 446 a dmiralty courts, and the copy of a probate of a will which con- 
1 Ro. Abr. " cerns perfonal goods, is good evidence ; but the copy of a probate 

678. • ot a teftament, as to the real, is not evidence, becaufe the probate 
1 .Raj m 405. j t p e jf j s nQt ev j^ ence j n f uc h ca f e . 


S. C. 2 Salk. 
076. 

Carch. 41 1. 
Pari. Calcs 
144. 

Comb. 429. 
9 Rep. 10. 
z And. 78. 


B. R. will 
take notice 
that the Ex* 
chequer in 
IVales is a 
court. 


Tregany verf. Fletcher. 

E RROR out of the great fefiions in Wales. Replevin. The 
defendant makes a conufaoce, that A. B. feifed of Blackacre , 
&e. in fee, devifed them to C. D. in tail, and C. D. fuffered a 
common recovery, and made a fubfeqnent deed, by which he 
agreed, that the recovery 'of Blackacre inter alia ftiould be to the 
ufe of y. G. for a fecurity of a rent-charge, and that it Ihould be 
lawful to him to diftrain for arrears of rent, and then he avers 
that the rent was arrear, and for the arrears he makes conufance as 
bailiff to y. G. The plaintiff demurs. And judgment was for 
the avowant. Upon which the plaintiff brought error. And 
Northey took exception, that in pleading the common recovery it 
is faid, that the writ of entry in the poji iffued put of the Exche- 
quer, and does not fav, out of the court of Exchequer. Sed non 
allocatur. For per Holt chief juftice, if there was no original, 
the recovery would be good until reverfal j but farther the King’s 
Bench will take notice, that the Exchequer in Wales is a court j 

and 
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and therefore it is well enough. 2. Exc. That the defendant 
fhould not have pleaded the deed as a declaration of ufes, but as 
9 Co. 9. Dowman’s cafe. And per Holt chief juftice, if a precedent Ufes declared 
deed be made, whereby it is agreed, that the recovery, which is to ofarecover y- 
be fuffered, (hall be to fuch and fuch ufes, and a recovery is after 
wards fuffered accordingly ; one cannot aver the recovery to be to 
other ufes than thofe mentioned in the deed, without (hewing a 
new agreement j but if the ufes are declared by a fubfeqflent deed, 
there they arife' by the recovery, and there may be a parol aver- 
ment, that the recovery was to other ufes ; but a fubfequent deed 
is very ftrong evidence. In cafe of a precedent deed he muft 
confefs and avoid, but in cafe of a fubfequent deed a man may 
traverfe, the ufes. And therefore here the defendant fhould have 
pleaded quae quidem recuperatio habita fuit , &c. to fuch and fuch 
ufes. 2. The defendant pleads here a grant of a rent-charge out Pleading of a 
of the place where, &c. inter alia , whereas he (hould have (hewn * rant of a 
all the particular lands ; for the plaintiff may come and reply, of ^ 
that you have purchafed part, whereby the intire rent is extinft. ter alia, ill. 
This method of pleading is ill. Adjournatur. 
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Wilraore verf. Clerk and Howard. 

f' a H E plaintiff had obtained judgment in an aftion againft 
I J. S. in which the defendants were bail, and after non 

8 eft inventus returned upon a capias ad fatisfaciendum 

againft f. S. the plaintiff Wilmore fued a feire facias 
againft the defendants as bail, but before the return of the writ 
y. S. furrendered himfelf in difebarge of his bail. Upon which it 
was moved by ferjeant Bonithon on behalf of the defendants, that 
all proceedings upon the feire facias might be ftaid. To which 
it was objected, that this matter ought to be pleaded, and was not 
proper for a motion, efpecially fince the defendatits had accepted 
of the plaintiff’s declaration, as in this cafe they had done. Sed 
non allocatur. For per curiam , the condition of the recognifance 
is, that if the defendant be condemned in the adtion, he (hall pay 
the condemnation, or render his body to prifon. The queftion 
then will be, at what time this render ought to be. And the law 
fays, it ought to be, when the plaintiff in the original adtion has 
fignified, that he will fue execution againft the body (for he may 
fue execution againft the goods and lands by elegit or fieri facias 
if he pleafes) which he does by fuing of the capias ad Jatisfa- 
ciendum. So that if a render be made upon the return of the ca- 
pias ad fatisfaciendum , cepi corpus , the bail may plead this in a 
Jcire facias upon the recognifance, or in debt upon the recogni- 
fance ; for the bail may plead all the fame pleas in debt upon the 
recognifance, that they may plead in feire facias upon the recogni- 
fance. But if non ejl inventus be returned upon the capias ad Jatif- 

1 faciendum , 


tisfacienfium, the condition of the recognizance is broken, and a 
render can never after be pleaded. Nor would the court hereto- 
fore accept fuch a render. 3 Cro. 378. Alyfon v. Byjlon. But a 
great mifchief accrued from this pra&ice ; for then they fued a ca- 
pias ad fatisfaciendem returnable the next day, fo that the bail h$d 
no time to bring in the body. To prevent which mifchief tne 
judges indulged the bail fo far as to permit them to render the 
body upon the return of the fir ft fcire facias , if the capias ad 
fatisfaciendum was returnable de die in diem. 3 Cro. 6 x’8. But if 
the capias ad fatisfaciendum was returnable at the next fummons, 
then the bail was held ftri&ly to render the principal upon the 
return of the capias ad fatisfaciendum , and not after 3 Cro. 738. 

But when Popbam was made chief juftice, he extended this favour 
fo far, as to admit a render any time before the return of the 
fecond fcire facias , or upon the return fedente curia. But this 
wa6 difallowed. 3 Bulfi. 182. Moor 850. The Spanijh ambaf- 
fador v. Gifford. But the practice of the King’s Bench hath con- 
tinued, and is now ufed as P(pham had eftablifhed it; fo that they 1 WJfon 
always admit a render upon the return of the fecond fcire facias , * 7 °- 

fedente curia, or any time before. So if fcire feci be returned 2 r ’ t09 ‘ 
upon, the firft Jcire facias, then the render muft be upon that re- 
turn. But all the admittances of thefe renders are ex gratia cu- 
rice, and not ex merito jujlitia ; for the condition of the recog- 
nizance is broken by the non-render upon the return of the capias 
ad fatisfaciendum. And therefore thefe renders can never be 
pleaded, but the party muft be relieved by motion, it is faid, 

Litt. Rep. 94. that by the courfe of the common pleas a render 
may be made after the return of the feiri facial, but the court 
now doubted of that, and Cook chief prothonotary faid, that the 
practice was always contrary. But Powell juftice faid he remein- 
bred. that Mr. Juftice Pwifden cited a cafe in the King’s Bench, 
where the render was made upon the day of the -return of the 
fecond Jcire facias , but it was at a judge’s chamber after the court 
was up, and that render was difallowed. But Preby chief juftice 
laid, that it feemed to be a good render. And Cook chief prothono- 
tary certified to the court, that fuch renders had been frequently 
allowed, •f And a rule was made to ftay proceedings upon tne fcire f 1 Wifon 
facias. Note; It was refolved this term in B. R. in a cafe be- 
tween Conyers and Man and Rawlins , where the bail pleaded in Man and 
fcire facias upon the recognizance, payment by the principal be- Railing • 
fore the return of the fecond fcire facias againft the bail, that PoJ> ' *' 6, 
the plea was bad, for in ftriftnefs of law the tec&gnizance was 
forfeited by the firing out of the firft fcire facias againft the bail. 

S f 
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Owen verf. Saunders. 

s. c. * Salk. A S S I S E de libero tenementova Kent. The plaintiff made plaint 
4 m‘ a ar jTjL f° r the office of clerk of the peace, whereof he was feifed, 
earth. 426.’ until the defendant difeifed him. The defendant pleads In perfon, 
Lilly’* Eolr. that the plaintiff was never feifed of an eftate whereof he could be 
Afl-f r h diffeifed, and if he was, then nul tort nul dijfeifin. The recogni- 
office of d«rk tors of the affife find a fpecial verditt ; they find the ftatute x Will. 
of the peace £? Mar.fi. i . cap. 2 1 . which cna&s, that the cufios rotulor.um of the 
in Kent. CO unty fhall nominate and appoint a fit perfon to be clerk of the 
* Mod. 95, p eacc quamdiu febene gefi'erit, who by himfelf or his fufficient de- 
** ' putyfhould execute the (aid office, which ad appoints an oath to 

Ibid! 0 ^ 2 . 02 ' be taken by him before he enter upon his office, that he hath 
5 not given, tsc. any thing for the faid office ; they find that the earl 
of Wtnchelfea was cufios rotulorum of the county of Kent in 1689, 

1 Will. & Mar. and that he then by writing under his hand and 
feal nominated and appointed the plaintiff Owen to be clerk of the 
peace durante bene placito ; that tnis was brought into the feffions 
of the juftices of peace, and that upon the reading thereof a dif 
pute arofe concerning the validiy of it, and upon which the earl of 
Wtnchelfea at the next general feffions held 2 5 June 1 690 came in- 
to the court, and without any reference to the writing faid in the 
hearing of all prefent, I do nominate and appoint the faid Philip 
Owen {viz. the plaintiff) to be clerk of the peace according to the 
ad of parliament j that Mr. Owen was admitted, and took the 
oath according to the ad, and executed the faid office until Sep- 
tember following j that the lord Wincbe/fea died, and the lord 
Sidney (now earl of Romney) was made cufios rotulorum of the 
county of Kent ; and that he nominated and appointed the defen- 
dant Saunders to be clerk of the peace by deed, quamdiu Je bene 
gejferit ; that he was qualified, and was admitted ; that the defen- 
dant difturbed the plaintiff Owen in the execution of the faid of- 
fice, &c. This cafe was fevctal times argued at the bar by fer- 
jeant Darnall and ferjeant Birch , &c. for the plaintiff, and by 
Gould and Wright King's ferjeants for the defendant ; and now 
this term it was folemnly argued on the bench. And Powell 
juftice for the defendant faid, that he would confider four things. 

1. The nature of this office. 

2. If an office be grantable by parol, 

3. If this grant durante bene'placito be good. And, 

4. If 


4. 'Iff the nomination of Owen by the earl of Wincbelfea was 
•good by parol. 

« * 

1. And as to the firft point he faid, that it had been obje&ed, clerk of (he 
that this clerk of the peace was originally but a deputy to the P eace ’ s office. 
•cuftos rotulorum, and therefore not properly an officer. But he was whit? 

<of opinion, that he is, and was originally an officer, and not mere- 
ly a deputy to the cuftos ro tutor urn. The ftatute iz Rich. z. cap . 
to. appoints wages for him, and there he is ‘called the clerk of 
the juftices of peace ; and he is in nature of an attorney general 
to the king. In z Hen. 7. 2. he is called the clerk of the peace. 

And though it was objedted, that the ftatute of 1 Wit. it Mar. 
cnadts, that the cuftos rotulorum (hall appoint the'clerk of the peace 
with power to make a deputy ; yet that (he faid) was needlefs, for 
the clerk of the peace might make a deputy by the 37 Hen 8. 
cap. 1 . and he does not derive his power from the cuftos rotulorum , 
but from the adfc. So that it feemed very clear to him that it is 
an office. * . 

2. As to the fccond point he faid, that the 21 Hen. 7. 37. is an office for life 
exprcfs authority, that an office cannot be granted without deed, “ «»graiu- 
efpecially if it be an office for life. A fteward of a court for life is |£^ w,thout 
not retainable without deed, but a fteward may be retained for years 

by parol ; but fuch a one is not properly a fteward, for he cannot 
take furrenders out of court, but he may hold a court, or take fur- Antt 
renders in court. 1 Leon. 227. Godb. 142. Dier 248. 

Objection. The King by parol nominated Weft to be clerk of 
the crown. 2 Anderf. 1 1 8. Dyer 150. 

Anfwer. The queftion there was, whether the perfon was ca- 
pable, and not whether the King could grant without deed. And 
it is probable, that the party obtained letters patent afterwards. 

But if the cafe there be looked upon as an authority, that the King 
can grant an office for life by parol, it is an extraordinary cale ; 
for that the King cannot grant an office. without deed is very 
manifeft. And the admiffion there cannot make the party an officer, 
for that is only to admit him to the excreife of it ; fo that it 
muft be fuppofed, that he had letters patent, or otherwife the cafe 
there cannot be law. 

• 

3. As to the third point he faid, that after th$ ftatute of 37 cierkfhip of 
Hen. 8. the cuftos rotulorum might grant the clerkihip of the peace ‘ h « p« ace “ 
durante bene placito, but fince the new adt 1 W. & Mar. it muft 

be for life. For though there are no negative words in this laft pUtit* of th« 

r ratal*- 

9 rum • 
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a£t, yet becaufe a grant quamdiu fe bene gejferit (which this new 
adt appoints) is contrary to a grant durante bene placito (which was 
allowed by the former aft) this latter aft is a repeal of the former. 
For where two afts are affirmative, though there are no negative 
words, yet the latter, being contrary to the former, amounts to a 
repeal of the former 1 1 Co. 63. Fofier's cafe. And this point was 
relolvedin the King’s Bench Pafcb 7 Will. 3. after feveral argu- 
Rexv. Owen, ments. For the plaintiff Owen obtained a mandamus direfted to 
4 Mod. *93. the juftices of peace of Kent, to reftore him to the office of clerk 
of the peace ; upon which they - returned this appointment of 
the plaintiff by the earl of Wincbelfea , durante bene placito, &c. 
and the court of King’s bench refolved, that no perempto- 
ry mandamus could be awarded 3 for the earl of Wincbelfea had 
but a bare authority by the aft, to appoint the clerk of the 
peace ouamdiu fe bene gejferit, and therefore not having purfued 
his authority, his appointment is void and not warranted by 
the aft. 

Objection. But he faid, that it might be afked, why, if Owen 
has been admitted according to this grant durante bene flaci.o, he 
fhould not be in for life, and the words durante bene placito re- 
jected f As in ioC®. 34. it is held, that the appointment of mat- 
ter of an hofpital during the will and pleafure of the appointer, 
where he ought to be appointed for life, was good; for the words 
[will and pleafure] fhall be rejefted as void ; and when he is nomi- 
nated, he is tnafter by force of the letters patent. And why not in 
»r« capable of this cafe*? But to this he anfwered, that there was a.difference be- 
luniuuon. tween the mafterfhip of an hofpital and an office. The firft is 
in nature of an incumbency, and the mailer as foon as he is ap- 
pointed, with his brethren, hath the whole eftate in him, and 
may maintain a writ of right. 1 Vent. 151. And it is repugnant 
to appoint any limitation, for by the grant he hath the whole ef- 
tate. Davi. 45. If the King grants, and limits no eftate, it is void ; 
but in the cafe of an incumbency fuch a grant in the King’s is 
good, becaufe it is not capable of a limitation, nor is grantable 
in reverfion ; but an office is capable of a limitation, and the 
grantee has no more eftate in ‘him, than it pleafes the grantor 
to limit. And fo there is a difference. 


What things 
are not grant* 
able without 
deed* 


4. As to the fourth point he held, that this nomination by parol 
was not good, for he laid, that it is a rule in law, that incorpo- 
real eftates will not pafs without deed. Ufes at common law 
might be created by parol, becaufe the law took no notice of them, 
but fince the ftatute no ufe will arife by parol. Pop. 47. In fome 
cafes offices are grantable without deed, as where in corporations 
the officers are elected, becaufe the election is notorious enough 3 

but 
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tut where the mayor of a town, or a particular perfon, has power 
to nominate an officer, it ought to be by deed. 

Objection . That in this cafe the cujlos rotUlorum had but a power, 
and this might be executed at common law by parol as where an 
executor had had lands devifed to him to fell, he might fell by 
parol. 19 Hen. 6. 23. Co. Li. 113. a. 

Anfwer. The executor might fell in that cafe by parol, becaufc 
the grantee was in by the will, and had no need to make a title by 
the executor, but might plead that he was in by the will, and give 
the power in evidence. But in this cafe no man can make a title by 
the aft of parliament, but muft ffiew in pleading that the cujlos 
rotulorum appointed him. But a power cannot be always ex- 
ecuted by parol, for the King has no office in him, but a power 
to grant and nominate, yet this muft be by deed ; and why not in 
the cafe of the cujlos rotulorum ? 

Objection. A prefentation maybe by parol. Co. Li. 120. a. 

2 Cro. 247. 

Anfwer. That is but a bare nomination, and the biiliop for 
good caufe may refufe. But in the cafe of a donative it muft be 
by deed. Fit zb. N. Br. 33. b. The fame law in the cafe of the 
mafterlhip of an hofpital. And the reafon is, becaufe it carries a 
freehold incident to it. Now the grantee of this office hatha free- 
hold, and fo it was adjudged Fafch. or Frin. 3 Will, i§ Mar.Har- Harcourt v 
court v. Fox, where the cafe was thus; the earl of Clare being cujlos Fox. 
rotulorum of the county of Middlefex, appointed Harcourt to be Clerk of the 
clerk of the peace for that county quamdiu J'e bene gejj'erit , and after- j^'hoid? * 
wards the earl of Clare was removed, and the earl of Bedford made Cafe in Pari. 
cujlos rotulorum, who nominated Fox ; and it was adjudged in the l6 _ 
King’s Bench, that Fox was not well nominated, becaufe Harcourt 4 0 ' r 
being nominated to hold this office quamdiu fe bene gejfrit , his 
office did not determine by the removal of the cujlos rotulorum , 
as it would have done before the ftatute of 1 Will. & Mar. and thisr 
cafe was affirmed in the houfe of lords. In auditor Curie’s cafe, 

1 1 Co. 34. the words of the aft were, that the King iliouldname, 
ire. and refolved, that it muft be under the great feal of England. 

And it is all one with the word grant. And though it has been 
objefted, that this was, becaufe the King is tied to circumftances 
hy reafon of the dignity of his perfon. Anfw. That was not con- 
fidered at all in the cafe. If d. devifes Dale to fuch perfon as the 
King ihall name, here the King may nominate by parol ; fo the 
King may prefent to a church by parol, becaufe the prefentee is in 
hy inftitution and induftion. Quare imp. 60. So the King may 

T t retain 
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retain a' chaplain by parol. Moor 233. 3 Cro. 424. But where 

there is an intcrc'ft derived from him it cannot be by parol. And 
the King has the fame power in taking as in giving, 7 Co. 12. 

But if there is 'a bare power in any one, this may fometimes be 
executed without deed ; as where the chief juftice of the Common 
Pleas appoints an officer, if a memorandum be made of it, it will 
fuffice. But that is not like our principal cafe. Befides that the 
inconvenience will be great, if a freehold be fuffered to pafs by pa- 
rol-, for then a nomination at dinner, or at drinking, will be fuffi - 
cient to transfer a freehold, which will be inconfiftent with the 
rules of law, which require greater folemnity’ in paffing fuch 
eftates, to the end that the fad may be notorious ; which delign 
of the law, if this be permitted, will be totally fruftrated : For 
which reafons he concluded, that judgment Ought to be given for 
the defendant. 

But againft this it was argued by Treby chief juftice, and Nevi/l 
juftice, for the plaintiff. And ’Treby chief juftice faid, that he would 
confider, whether the grant by deed was good. 

1 . As to the firft he faid, that he would fubmit to the refolution 
of the King’s Bench in the cafe of Rex v. Owen upon the mandamus , 
that it was hot good •, though -it feemed to him, that 10 Co. 34. was 
againft that refolution ; for here the words [during pleafurej will 
be void, as they were there j and the diftindlion which his brother 
Powell had made, would not aid it ; for in this cafe that nomination 
by the cujlos rotu/orum, finde the ftatute has enacted that it ftiall be 
quamdiu J'e bene gejerit, is as incapable of any other limitation, as 
the matter ftiip of the hofpital was. 

2 . But as to the fecond point he was of opinion, that judgment 
ought to be given for the plaintiff, becaufe the nomination Was 
good by farol . And he faid, that he would confider. 

1. What a grant is. 

’ 2. What a nomination is. 

3. This office. And, 

4. Authorities and objections. 

Grant, what ? i. As to the firft, he faid, that a grant is a gift in writing, by 
Which an incorporeal freehold, &c. ought to be conveyed, as 
rents, IVeJl's Symboleogr. 1. part 2. And corporeal inheritan- 
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ces were paffed by livery and feoffment. All inheritances ac- 
cording to the general rule may pals by one of thefe means and 
the law has not appointed a third. But the King in refpeft of 
his perfon muft grant by letters patent, and cannot make a 
feoffment by parol. 

*2. As to the fecond, nomination is a declaration by words, Nomination, 
whether the words be in writing or fpoken. If A. grants a leale wl,3t? 
to B for fo many years as J. S. ffiall name, J . S. may nominate 
by patel. Ploivd. 6. b. Cuftom that the lord admiral may nomi- 
nate and appoint by parol a regifter of the admiralty court, is good 
by the opinion of the court. Dyer 152. pL 9, 10. & c. Bend/. 

50. pi. 89. If a nomination by parol is good by cuftom, a multo 
fortiori it is good in cafe of an aft of parliament. Then it is here, 
as much as ir the a6t had faid, that tne nominee of the cufios ra~ 
tulorum fhould have the office during his life ; fo that after the 
cufios rotuhrum has nominated, the nominee is in by the adh 

3. The original of this office -of cufios rotulorum is not very Office of <«/,, 
clear j but in probability the truft of the confervation of the rolla rt »^rum. 
was committed to one of the juftices of the peace, and then he 
was called cufios rotulorum ; and probably by the confent of his 
bretheren he nominated the clerk of the peace. He is called fo 
13 Hen. 4. 10 . pi. 33. And in Dier 175. b. it is faid, that it 
feems in reafon, that the juftices were before clerks. 12 Ric. 2. 
cap. 10. calls him clerk of the juftices, and appoints him wages. 

2 Hen. 7. x. firft makes mention of the cufios rotulorum ; then 
comes the 1 1 Hen. 7. cap. 1 5. and appoints two juftices of peace 
to controul the eftreat of the iheriffs, who ought to be named by 
the cufios rotulorum. 

Before the 37 Hen. 8. cap. r. the clerk of the peace was confti- 
tuted by parol only, and that without deed, as the preamble im- 
plies by the ufe of the words [nominate and appoint]. When the 
preamble mentions the King, it makes ufe or the word [grant] 
when of the cufios rotulorum , it makes ufe of the words [nominate 
and appoint j] which, as before is fhewn, is by parol. The cufios 
rotulorum might nominate the clerk of the peace for a lefs time, 
than he was cufios rotulorum , but not for a longer time ; and the 
cufios rotulorum himfelf was but at the will of the King. And 
after this ftatute of 37 Hen. 8. he might be nominated by parol, 
or at leaft the one way or the other, for alts of parliament ought 

to be taken in the vulgar fenfe. 

> 

The ftatute of 1 Will. tfi. Mar. makes ufe of the words [nomi- 
nate and appoint,] which ought to be expounded according to the 
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exposition of the common law j fo that now fince the new ilatutc 
nomination by.parol is good, for the ad had no delign to alter the 
constituting of this officer, in which the word [grant] is omitted, 
and perhaps de indufiria. And this way of nomination continued, 
notwithstanding that it is now made a freehold. 

4. The common law allows nomination by parol, and efpecially 
of under officers. Dyer 1 14. A. Faux the filazer was difcharged 
by parol, though itfeemed to him, that this was hard. The chief 
juftice, who is in by grant of the King, by cuftom may nominate 
a clerk, & c. who may have a greater eftate than the grantor. So 
it was in the cafe of the register of the court of admiralty. When 
a Statute makes ufe of words, which have relation to a cultom, 
they ought to be interpreted accordingly, as if the cuftom came in 
queition, it Should be interpreted. And therefore the Statute of 
wills inferted the words [in writing] for otherwife a devife by pa- 
rol would have paSTed lands, as they were paSTable by fome cuf- 
toms before. So in this cafe the Statute ufes the words nominate, 
(Sc. and therefore it ought to be conStrued as the common law 
would conltrue it, which is by parol. 

BeSides, where an officer can constitute another officer, who 
is to continue in his office for longer time than he who constitutes 
him is to continue in his ; this muSt be by cuftom or aft of parlia- 
ment. For by the common law no man can grant the acceSTory, 
for longer time than he hath interest in the principal. 1 Roll. 
Abr. 511. But by virtue of a cuftom or Statute he may As the 
chief juStice of the Common Pleas may nominate an officer, who 
Shall tfe in for his life ; or the lord of the manor for one day may 
grant, and the grantee by the cultom Shall be in for his life. 
Therefore in this prelent cafe the clerk of the peace after nomi- 
nation is in by the aft ; and without doubt an aft of parliament is 
not inferior to a cuftom in efficacy. But it has been proved before, 
that freeholds and inheritances will pals by cuftom without deed 
by parol-, as where lands are diviled by cuftom, there is no livery 
to pafs them, nor deed ; for though there is a will, yet it is no 
t Ini 425. deed. So the clerks of afiife are not officers by Wejhn. 2. but by 
cuftom, nor can they be in by grant, for they have a freehold, 
while the juftices have but an eftate at will. 

Objeftion. That in that cafe the juftices grant the clerkship 
of affile by deed. 

Anfwer. A writing fealed and delivered%iay be part of a cuf- 
tom, and yet may not be abfolutely neceflary. Raft. Square impedit , 
Prccbein avoidance 1. If a cuftom than has So much power, 

much 
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much more has an aft of parliament; and fince the legislators, 
have omitted the word grant in this aft, the court ought not to 
put it in. . . * * 

As to the admifiion, he did not believe that neceflary, becaufe 
the aft makes no mention of it ; nor is the entry upon record • 
more material, than as it amounts to an eHden$£ 

As to Dter 150. 2 Anderf. 119, he laid, that though they 
were authorities for Him, yet fince it was but 4 Angle cafe, he 
did not rely much upon it. 

Objeftion. The words of the aft in auditor Curie' s Cafe were 
nominate and appoint, and yet the King executed it by grant. 

Anfwer. Where the King, his heirs or fuccefiors may nomi- 
nate, this raifes ap inheritance in them, and they may Well derive 
an eftate of inheritance out of them ; but that does not hold 
place in our cafe, and therefore the cafes differ. 

» 

Objeftion. It is not policy to permit freeholds to pafs with** 
out folemnity, &c. 

Anfwer. It is true, that DoBor and Student , Perkins, Little- 
ton and Coke , feem to fay fo ; but yet a rent may be affigned for 
dower by parol, or rent for owelty of partition. Perk.feB. 62. 

Co. Li. 134. b. 169. Hob. 153. Liitlet. feB. 251, 2. 

Objeftion. Non conjlat to what aft of parliament the earl of 
Wincbelfea referred himfelf. 

Anfwer. It muft be intended the firftof Will. & Mar. for that 
aft in effeft, as to this purpofe, repeals the aft of Hen. $. (which 
point Paw// juftice agreed;) 

And for thefe reafons, by the opinion of thefe twojudges 
againft Powell juftice, judgment was given for the plaintiff. 

Note, that Powell fenior juftice was ftrongly oftJIlj opinion of 
the chief juftice upon the argument of the cafe at the bar ; but 
he died before this refolution was given. 

*■ 

Afterwards error Was brought upon thi§ judgment in B. R. 
where the cafe was argued feveral times. And* afterwards Holt 
chief juftice pronounced' the opinion' of the court. 1. That the 
cujios rotulorum may appoint me .clerk of the peace by parol. For 
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when the a<5t of i Will. & Mar. fays- that the cujlos rotulor.um fhall 
appoint, and he does it accordingly, it is but the execution of a 
power, and Hot properly a grant ; for every grantor fliould have an 
intereft to grant, but the cujlos rotulorum has no intereft, at moil 
but at the will of the King, and therefore he cannot transfer an 
eftate for. life. ..Tenant for life of- a manor or park makes a bailiff 
or parker for li£jgt;; it muft be by deed, becaufe it is a grant ; but it 
is determined by the death of the tenant for life. If a man makes 
leafes for three lives, there muft be livery j but if tenant for life 
with power to make leafes for three lives makes a leafe according- 
ly, livery is not neceffary. If a man devifes, that* his executors 
fhall fell land, &c. falfe may be made without livery. The fame 
la\y if a man devife that his executors fhall grant a rent, they may 
do it without deed. Co. Lit. 1 1 3 Many corporations'have power 
to make a town clerk, and they create him by eledtion j and the 
jtown clerks have freeholds, and may have affife, if they arc dif- 
turbed;. (Note, that Mr. Crifpe faid that in London they create the 
town clerk under the common feal, but per Ifflt it is not necei- 
fary.) 2 No law requires nomination to 4 be by deed. And Dier 1 50. 
is a cafe in point, that [ripminatejdoes not import a grant by deed 
in acuftom, much lefs-does it import it in an adt of parliament. 
But, 2. All the court was of opinion, that this was not a good 
appointment, r . Eecaufe it does not fay, • that the earl of Win- 
chelfea appointed Mr. Owen to be clerk of the peace of the county 
of Kent, nor in truth of any other county. Objection : Thefe 
words muft be expounded according to the circumftances. An- 
fwer : That will be dangerous to the plaintiff, for then notwith- 
ftanding the finding of the jury thefe words muft refer to the 
deed. 2. He nominates Owen clerk, according to the adt of par- 
liament. The adt appoints three things, to be done. 1 . To appoint 
the officer. 2. To limit the eftate. 3.T0 fhew how it fhall or 
may be executed, viz. by deputy. Now here the cujlos rotulorum 
has not done any one of them, and therefore this being a bare au- 
thority, not purfued is void. 3. It is uncertain what adt the 
cufios rotulorum intended, for there are two of them, that of Hen. 
8. and that of Will. & Mar. 4. The verdidt is contradidtory, for 
the. words. [dq nominate and appoint the faid Philip Owen ] muft 
refer to thc||gj!fd> for no Owen is mentioned before but him. And 
therefore ffppfcbefe reafons all the court were of opinion, that 
this judgmefjt^ottght to be reverfed ; and the judgment was re- 
verfed accordingly Trin. 10 Will. 3. B. R. And afterwards upon 
error brouj^it m parli^ment in Hilary vacation 1699, this laft 
judgment was reverfedi and the judgment of the common pleas 
affirmed for the benefit of Mr. Owen, who died within three or 
four days after this judgment was given in parliament. 


Kempe 
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* . ** • try Vol. 3. 

Intr. HU. 7 IV ill. 3. G. B. Rot. 1684. 

' v 

. 

T Refpafs for his dole broken, called^rWc/g/S- in Devonjkire, s c Lu , w 
and for taking and impounding three cows, &c. To all, 1-73 
befides the taking and impounding, the defendant pleads hot guilty; D ” iftrefi for 
and as to that, he fays, that he was poffeffed for a long term of rent ' 
years of the place where, &c. that he demifed to Williams for part 
of the term, rendring rent; and for rent arrear he took the , v!nt. 50?" 
cattle in the place where, &e. as a diftrefs, &c. The ; plaintiff re- 2 Vetn - , 2 v» 
plies, that the cattle were not levant and couchant ; upon which ^ Ptccc e d 
iifue is taken, and verdict for the plaintiff. And Darnalt ferjeant 7, s. 
moved for a repleader,' becaufe this was an immaterial iffue. For Mod. +• „ 

if the cattle were upon the land, though they came hjrefcape, they r ‘ 
may be diftrained for rent, though they were not levant and couch- 
ant. Co. Li. 47 b. But if this rule is laid too general, yet this dif- 
ference will reconcile all the books ; if the cattle are trefpaffers' up- 
on the^enement, the leffor may diftrain them' for rent, though they 
were not levant and couchant ; but if they, enter into the land by the 
tenant’s default, becaufe the fences were not repaired, there they 
mud be levant and couchant, beforelftey arc liable to a diftrefs for 
rent. 41 Edv>. 3. 26. b. 22 EdioMp; 49. i Roll. Ab. 668. takes 
notice of thefe books and others, and feems to make this di- 
ftinftion. 

Gould King’s ferjeant for the plaintiff; The iffue is not imma- 
terial. For though Coke lays down a rule, that cattle which come 
upon the land by efcape may Be diftrained for rent, yet the books 
there cited do not warrant this opinion. For the difference is be- 
tween an ancient feignory and a rent de novo. All the books that 
Coke cites are of an ancient feignory, and there the lord may di- 
ftrain what he finds upon the land, though the cattle have not been 
levant and couchant. And it is reafonable, becaufe the lord iris no 
other remedy but diftrefs, for he cannot have an affife until the 
tenant makes refcous, &t. Befides, that ancient fer vices werefball, 
and for this re.afon the mifehief was not fo great. But on the 0- 
ther hand it would be very mifehievous, if the leffor might diftrain 
the cattle of a ftranger, before they were levant and couchant. For 
if a man referves a rent greater than the value of the land, it would 
Ibe unreasonable that the cattle of a ftranger coming in by efcape 
fhould be refponftble for it. Befides, that in this ca£e the leffor 
nlight have debt againft his leflefei but the lord could not have debt 
againft his tenant. And this difference is warranted by Dier 3 17. 

j 3 Cro. 
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3 Cre. 549, by Walmejley, and 2 Leon. 7. by Manwood . ' And 
Doftor and Student, cap. 7. /?/. 1 c. exprefly con trad ids Cb. Li. 
47. And Palm. 43. Z.<rry’s cafe fays; that when cattle efcape, 
and the owner retakes them upon frefli purfuit, there they are not 
diftrainable for rent ; otherwife if they had been levant and couch ant. 

Colwell v. I n HU, 20 0 ? 21 Car. 2. C. B. Rot. 1770 Colwell v. Milnes , a cafe 

LiiwT’iejs i n point* There the plaintiff brought trefpafe for the taking of 
his hoife ; the defendant juftified the taking of it for a diftrefs 
for arrears of rent incurred upon a demife by the defendant of the 
place where, &c. to the plaintiff} - the plaintiff replied, that the 
horfe was not levant and coucb&nt ; iffue thereupon, and verdid 
for the plaintiff } and Pafcb. 21 Car. 2. ferjeant Seys moved in 
arreft or judgment, that this was an immaterial iffue ; and then ab- 
J'ente Wild juftice, the court feemed to incline to that opinion; 
but Trin. 21 Car. 2. Wild being prefen t in court, the plaintiff had 
judgment by the opinion of the, whole court. 


But admit that this had been ill upon demurrer, yet iince here 
the defendant has taken iffue upon> the replication, and verdid is 
found for the plaintiff, the defendant has flipped his opportunity, 
and the plaintiff (hall have his judgment.^ And he cited \ Roll. 
Pep. 241, Gwyn vcrf. Davepport, and 2 Cro. 44. Francis verf. 
Verdia upon Wringer, to prove, that a collateral iffue being taken and found for 
terafiffue.*" *he plaintiff,, though the iffj|t is not good, yet the plaintiff fhall 
have his judgment, becaufe the defendant fhpuld have avoided the 
ill replication by pleading And in Michaelmas term laft paft 
Ptfwe// juftice was of opinion, that in cafe-of an ancient feignory 
Diftrefs for the lora may diftrain cattle for the fervices, wjjikh came in by 
fervicei. c f c ape, though they were not levant and. couch an}, although it be 
in default of the fences, which the tenant of the lam ought to main- 
tain, becaufe the lord has nothing to do with the repairing of the 
fences. But in cafe of rent referved upon a leafe for years the. leflor 
cannot diftrain fuch cattle, until they be levant and couchant-, for 
if the leffor had had the land in $u s own hands, he ought to have 
repaired the fences ; and when he puts in a leffee, he ought by co- 
venant, G h. to oblige him to repair. A°d therefore in that cafe if 
the law would allow the leffor tQ diftrain the cattle of a ftranger, 
which come in by efcape, before that they he levant and couchant* 
it would be in effe£t to allow a man to take advantage of his own 
wrong. Therefore the opinion of Coke cannot be maintained, fo 
generally, nohppk warranting it, uplefs in Hen. 7. 2 1 . 6. There- 
fore it muff be intended, that if the cattle come, in by default of* 
the owner of the cattle, then they may be.diftrained, before they 
be levant and couchant. 7 Hen. 7.1, 15 Hen. 7. 17. but if in.de- 
fiiult of the tenant of the land,' there they cannot be diffrained 
until they have been levant and couchant ; that is to lay, for rent 

upon 
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upon leafes for years. 15 Hen . 7. 17. And in fuch cafe the leflbr 
fhall not take the cattle, before that he has given notice to the 
owner that they are upon the land liable to his diftrefs.- And if the 
didrainer chafe cattle in a place liable to his diftrefs, and gives no- 
tice to the owner of the cattle, and he docs not come to take them 
•away, they are now become diftrainable. But in cafe of di- 
ftrefs by the ancient feignory aforefaid, the owner may prevent the 
diftrels by making frefh purfuit. i$Hen. 7. 17. 2 Roll. Rep . 124. 

Gill v. Gawen. But in this cafe nothing appears of any default 
in the fenfes j but the plaintiff has only replied, that the cattle were 
not levant and couchant j but he fhould have gone on, and (hewn 
the default in reparations by the tenant ; and then if the verdidl 
had been for the plaintiff, he would have had his judgment. But 
now the juftification of the defendant is prima facie a bar j to 
defeat which the plaintiff only fays, that the cattle were not levant 
and couchant ; which may be true, and yet the juftification good $ 
for notwithftanding any thing that appears in the cafe, the cattle 
were diftrainable, though they were not levant and couchant. And 
therefore it feemed to him, that the iffue was immaterial. But he 
faid, that it might be a queftion, whether it was not aided by the 
ftatutes of jeofailes ? for if it has but the femblance of an ilfue, it 
fhall be aided } and that might be the reafon of the judgment in 
Colwell and Milnes cafe. 

But per Trehy chief juftice, where the cattle efcape accidentally, 
there they are not diftrainable, until they have been levant and 
couchant j but if they efcape by default of their owner, they are 
diftrainable the firft minute. But in this cafe it does not appear, 
by what means they came into the plaintiff’s land. Therefore fince 
the defendant has taken iffue upon the levancy and couchancy, it 
muft be intended after verdid againft him, as much as if he had 
faid that he will admit that they came in by fuch means, whereby 
the levancy and couchancy fhould be material, to ibtitle him to 
the diftrefs. But if the defendant had demurred upon the repli- 
cation, then it muft: have been taken more ftrongly againft the 
plaintiff, and then it would have been i'll. Or otherwise the de- 
fendant might have rejoined, that the cattle came in by the plain- 
tiff’s default. But now after this iffue it (hall be taken more ftrongly 
againft the plaintiff. And (by him) if a repleader is to be awarded, ®^ e d ad * r 2 . 
the replication (hall not be fet afide, but only the firft jeofaile, j d 3 n d (,’th 
which was the taking of iffue upon it by the defendant. But {per refoiutions in 
Powell juftice) the replication is part of the iffue, and ought to be 
fet afide if a repleader is granted ; for when a repleader is awarded, 
no error ought to be left upon the record. And therefore if the 
declaration be good, and the bar, replication and rejoinder ill, if 
a repleader be awarded, all ought to be fet afide but the declaration. 

X x And 
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And judgment was given for the plaintiff, unlefs caufe Ihould be 
(hewn to the contrary the firft day of this Hilary term. At which 
day Darnell argued, as he had argued before, that this was an im- 
material iffue, and that upon a repleader they ought to begin 
where the firft fault is ma0c, and that is where the immaterial 
iffue is tendered and not where it is taken. 21 Hen. 6. 14. 
7 Hen. 7. 3. nz Hen. 6. 19. Long 5 Ed. 4. 108. Bro. Re- 
pleader 18, 21, 31, 35. And he faid, that the difference is, that 
if the verdilt paries againft him who made the firft fault in plead- 
ing, there no repleader (hall be granted ; but it is otherwife if it 
pafles for him: which diftinltfon is warranted by 15 Hen. 7. 4. 
Bro. Repleader 23, 2f. 24 Hen. 6. 57. Hob. 112. Tasker v. 

Salter. Now in this cafe the plaintiff made the firft fault in 
pleading, and the verdid palled for him, and therefore a repleader 
is grantable. And the reafon, why it was denied in the cafe of 
Colwell and JMilnes , might be becaufe the plaintiff perhaps prayed 
it himfelf, becaufe he did not think the damages good that were 
given him ; but here the defendant prays it. But it was adjudged 
by the whole court, that no repleader Ihould be awarded: For it 
is not totally an immaterial iffue ; for. perhaps the defendant chafed 
the cattle upon the land liable to his diftrefs, and then levancy 
and couchancv is material ; and the court will intend, that it was 
fd after a verdifl. And therefore judgment was given for the 
plaintiff. 

+ See the en- j. Bellafis verf. Burbriche. 

try vol. 3. ' ' J 

265. 

s. C. 1 Silk, A S E for refcous. The plaintiff declares, that he the 20th 
Lutw -% y J of Marcb % 1 692, deinifed a m^ffuage and lands lying in Holme , 
S.cV&dk, Berkley , and North B. in Torkfl>ire t to Robinfon t for one year, and 
« 3 6 - fo from year to year, quamdiu ambabus part thus flacuerit % render- 

Ptfl. z%o. j n g j 2 /, p er annum rent, lb long as the leflee Ihould occupy the 
premifes 3 that Robinfon virtute dimiffionis intravit , et fuit inde 
pojfejjumatus \ and that the plaintiff the 20th of November 1694, 
l'eifed five quarters of barley, &c. in et fuper praemijfa dimijir no- 
mine diftridlionisy for rent of one year and a half ending at Mi- 
chaelmas 1694, and that the plaintiff impounded this corn in quo* 
dam borreo praemiJforum t and had a dengn to fell it according to 
the ftatute; but the defendant the 26th of November at Holme 
aforefaid the corn in the barn being did refcue and carry aw ay. 
Not guilty pleaded. Verdict for the plaintiff. And in Michaelmas 
term laft paft Wright . ferjeant moved in arrcft of judgment divers 
exceptions. 


1. Exc. 
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1. Exc. That the plaintiff , has not faid, that he gave notice of 
this diftrefs, and -without notice he -could not fell it by the ffatute. 

Sed non allocatur. For the plaintiff does not fay that he fold it, 
for the refcue prevented the fale, but that he intended to fe)I ; fo 
that if the defendant had not refcued the corn, the plaintiff .might 
have given notice fufficient to make legal fale within the intent of 
the 

2. Exc. It appears that the plaintiff diftrained for the rent of a Leaf*, 
year, after the year was determined, which be coaid not, do, fiqce 

it was but a leafe at will. Sed non allocatur. For it was a gopd 
leafe for two years, and after that at will. 5 Co. 3 5. b. 

3. Exc. It does not appear, when the tenant entered, or how Occupation, 
long he occupied. Sed non allocatur . For in cafe of leafes for 

years the rent becomes due from the leafe, and not from the. entry $ 
and he has no need to aver occupation, becaufe the leffee is liahle to 
pay the rent, whether he occupies or not. But in cafe of leafes at 
will occupation muff be averred. 

4. Exc. In this' very leafe the words are, rendring rent fo long 
as the leffee (hall occupy ; and then modus et comnentio vincunt le- 
gem. Sed non allocatur . For fince it is faid, that the leffee en- . 
tered virtute dimijjionh et fuit po(fe]Jionatus, it (hall be intended 
after verdid, that he occupied for fo long time as the plaintiff has 
declared, that the rent was arrear. 

5. Exc. That there is not here any good venue, for the demife Venue, 
is laid in three vilies. Holme, Berkley , and North B. and the 
plaintiff fays, that he took the corn in et fuper dimijfa praemiff'a , 
which extends to all the three, and jthat he impounded it in quo- 
dam horreo praimijjorum, which alfp extends to all the three ; and 

the whole is in iflue, as well the demile, taking, &c. as, the .refcue, • 
and therefore the venue ought to come out of all three. And this 
is warranted by 3 Cro. 620. Aft ion v. Barham > which is a cafe in 
point. And it is manifeft, that the demife, &c. are in iflue, for 
if there is no demife then there cannot be any rent^ if no rent no ■ 
diftrefs, if no diftrefs no refcous. 2. This is not alaed by the ver- 
dict by 21 Jac. z. cap. 13. -becaufe -it is a penal adion, and penal 
adions are excepted out of that ad. It is a penal adion, becaufe 
treble damages are given in it by (he new .ffatute, which were not 
recoverable by. the cothmon .law. And it is fuch a pengtl adion as 
the* ffatute of jeofaiU had no deffgn to aid, as appears by t6 & s Co. 36. b. 
1 7 Car. 2. cap. j}. - where debt for tithes.is excepted out of the pro- ® a y nham ’» 
vifo, by which it appears, that the parliament was of opinion, that p en ai attioii. 

1 otherwife 
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otherwife debt for tithes would have been within the provifo, and 
thereby excluded from the benefit of that aft, for the preventing 
of which they 'excepted it out of the provifo. Now this aftion is 
not lefs penal than the aftion of debt, and confequently is within 
the provifo, fince there is no exception to exempt it. And as to 
this point, the tyhole court was of opinion, that it was a penal 
aftion. But Powell juftice faid, that it would be a quellion, 
whether penal aftions Ihould be cpnftrued to ex tend, to cafes where 
the party grieved brings the aftion, or whether it fhould be ex- 
tended only to common informers. It was adjudged in this court 
Cod in penal Trinity term laft, that where the party grived brings the aftion 
*aion. upon a penal law, he fhall have colls, if he recover, but contra if 

k be brought by a common informer. But as to the exception of 
the venue, Lutwyche lerjeant argued, that the venue was well laid, 
for which he cited 3 Cro. 6 1 9. Sydenham v. Robins , cafe for ob- 
. ftrufting of a way ; the plaintiff declares, that he was feifed in fee 

of a houfe in D. and that he and all thofe, (sc. had a way over 
the defendant’s clofe in B. &c. Not guilty pleaded ; the venue 
vras from B. and objefted, that it ought to have been from both 
villes } but adjudged good, for upon not guilty pleaded, the ob- 
ftruftion was properly in iflue ; but if the ilTue had been upon the 
prcfcription, it had been otherwife. And Noy 9. Banning's cafe. 
But this Hilary 'term the court gave their opinion, that the venue 
was well enough. For though the dcmife, (which was of land in 
Berkley, H.lme, and North B. rent, diftrefs, &c. were in iflue 
at the trial, and ought to be proved ; yet the principal affair in 
queffion, lor which this aftion was brought, was the refeue, which 
was at Holme, and from thence the venue came well enough. 
And they cited Hob. 305. Hult. 39. Clerk v. Wood. 2 Cro. 513. 
Dalton v. Barnard. 3 Cro. 75:. Leed'% cafe. But Treby chief 
juftice faid, that he had a manufeript report of the cafe in 3 Cro. 
619. 2 Roll. 614. and that by his report, which was much pre- 

ferable to the printed books, that judgment was arrefted. But in 
the principal cafe judgment was given for the plaintiff for the rea- 
fons aforefaid. 

+ See the en- + Hool VCrf Bell. 

try voi. 3. J 

203. 

s. c. Lmw. Tj EPLE VIN for horfes taken by the defendant in a place called 
TV The Jiable in Torkjhire. 1 he defendant made conufance as 
tn Mntfarlift bailiff to Robert Knowles ; and (hews, that the lord Stafford was 
of • rent- feifed of the mannor of Tinjley in Torkjhire , with the appurtenances 
diftmnfwar * n ^ ce * w ^ crc °f the pl ace where, (Sc. is .parcel, and being feifed, 
eem incurred the fixth of March 29 Car. 2. granted to Francis Knowles a rent- 
the* t'itao °b C ^ ar 8 e ^o/. per annum payable yearly, with claufes of diftrefs, 

51 He. °s ! 1 
up. J7. 
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in the manor of Tinjlfy, for life, & c. that Francis Knowles made SeeYdr.^. 
his will, and made his brother Robert Knowles his executor, and f 0 * wn1, 
died; that Robert Knowles proved the will; and that' for arrears of And fee *11 
this rent-charge, incurred in the life of the teftator, the defendant, 
as bailiff to Robet Knowles, took thefe horfcs in the place where, j° e a isvinec, 
&c. as a diftrefs, as in parcel of the lands and tenements praediSlo ru Rem (S 
Roberto Knowles ut executor i Francifci Knowles fecundum for mam b, ^ fo1 - 42, 
Jlatyti oneratorum et cbligatorum. The plaintiff demurred. And 
Pemberton feijeant for the plaintiff argued, that this avowry was 
ill; for the executor of tenant for life is not within the ffatutc of 
32 Hen. 8 cap. 37. For the ftatute recites, that, forafmuch as 
executors had no remedy by the common law for arrears of rent; 
this ad gives them a double remedy, viz. diftrefs or debt. But 
the executors of tenant for life had debt at common law for rent 
incurred in the life of the teftator. And therefore Co. Lit. i6z. 
fays, that tenant for life muft be intended tenant pur autur vie, 
fo long as cejluy que vie lives in this ad. So Cro. Car. 471, 

Turner v. Lee , tne judges laid down a rule, that where the exe- 
cutor, &c. had remedy by debt at common law, this ftatute did 
not give him diftrel's. Therefore in the principal cafe the executor 
having remedy by debt by the common law for the arrearages in 
the time of the teftator, who was tenant for life, he has no remedy 
by diftrefs given by this ad. Sed non allocatur. For per curiam, 
this ad of 32 Hen. 8. is a remedial law, and fhall extend to the 
executors of all tenants for life; and the law has been taken fo al- 
ways fince the ftatute, and has never been queftioned. And the 
words of the ftatute are general enough to extend to all. And 
in 3 Cro. 332. Lambert v. Aujlin this feems to be admitted, and 
therefore the rule in Cro. Car. 471. fo generally taken, cannot be 
law. 


2. Exc. The defendant has not averred, that the place where, 
Cfc. was in the feifin of the plaintiff, before thefe arrearages in- 
curred ; nor that the plaintiff claims by, from, or under him, who 
was tenant, and ought to have paid the rent, and by failure of 
this averment he hath put himlelf oat of the benefit of the ad; 
for the ad gives the diftrefs only againft him who was tenant of the 
land, when the rent incurred, or againft thofe who claim by, 
from or under him; and that fuch averment is neceffary, 3 Cro. 
547. Miles v. IVillougbby is exprefs, and the cafes of Andrew Og- * 
nel, and Edriche , muft be fuppofed to have had fpecial averments, 
though the pleadings do not appear in the books. 

* 

But as to this exception, Lutwyche ferjeant argued, that the 
thing in its nature does not require a precife averment, becaufe it 
does not lie in the conufance of the avowant, who was tenant 

Y y when 
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when the rent incurred, but more properly in the conufance of the 
plaintiff. Befides that the defendant has (hewn, that the lord 
Eftate-uil Strafed was'feifed in fee. Now an eftate-tail fhall be prefumed 
SLfwcOT* t0 continue, unlefs the contrary appear. Plowd. 193, 431. much 
tinue. more fhall a fee be prefumed to coutinue. A precile averment is 
not neceflary, ?s appears by the cafe of Miles and Willoughby. 
3 Cro. 547. For there it being laid, that the heir of the devifee 
was feifed, et adbuc J'eifitus exijlit, it was held well enough. Now 
the defendant has faid, that the place where, &c. was merit, et 
obligat. to the diftrefs of the executor fecundam formant fatuti , 
which neccflarily implies continuance in the hands of any one, who 
claims under the grantor. And this Hilary term, after feveral 
ATtwntntj arguments at the bar, the court gave their opinion, that the avow- 
ant has no need to (hew that the land was in the feiiin of the 
plaintiff; or that the plaintiff claims by, from, or under, him 
who was tenant when the arrearages incurred; but it is more na- 
tural, that the plaintiff (in cafe he is not liable) fhew how he is 
not liable. The cafe of Miles and Willoughby is an authority, that 
a precife averment is not neceflary; and as that cafe is reported 
2 Roll. Rep. 370. in Hungerford and Harr Hand's cafe, it is faid, that 
a general averment was adjudged good. Now a general averment 
is not traverfable by the plaintiff, for that would put fuch an iffue 
upon the avowant as he could not prove. Therefore in fuch cafe 
the plaintiff fhould have pleaded over, and fhewn, what cftate he 
had bad; upon which the avowant might take iffue. But the 
better way is, that the plaintiff, if he is not liable, fhew how he is 
not liable as aforefaid. And there is no precedent, that the avow- 
ant ought to make fuch an averment. 3 Cro. 332. 8 Co. 64. b. 

Fojler's cafe. 2 Brown!. Ent. 238. Poole v. Berwik. Judgment 
„ there given for the avowant without fuch an averment. Winch 
Entr. 1015. And if the cafe of Andrew Ognel had fuch averment, 
as was fuppofed by the council at the bar, ( the record of which 
cafe cannot be found) yet it would be but one precedent agair.fl: 
many. And therefore judgment was given by the whole court for 
the avowant. 


Grace Faux verf. Barnes. 

Intr. Tritt. 8 Will. Rot. 1761. C. B. 

T r '*|fcy T\OWER. The tenant pleaded that the demandant's hufband was 
froo s. IV j n life. And iffue thereupon. And it was tried in court by 
witneffes. And the court laid, that very fmall evidence would be 
fufficient in fuch cafe. 


Soper 
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Soper verf. Dible. 


AS S UMPSIT upon a bill of exchange. The plaintiff declares. Declaration 
that fecundum confuetudinem et ufum mercatorum the acceptor is exchangr!** ° f 
hound to pay, & c. without {hewing the cuftom at large. And the p«ji. sti. 
defendant demurred. And it was adjudged for the plaintiff. And 
.per curiam , it is a better way., than to {hew the whole at large. 


Pinkney verf. Hall. 

C ASE. The plaintiff declares, quod infra hoc regnum Angliae 1 s#lk * 
there is, and time whereof, & c. hath been a cuftom, that if Two joint 
two merchants are partners jointly merchandizing together, and the tr,der *» ‘ he 
one of them fubferibes a bill for the payment of money by him and 
his partner mentioned there to another or his order, that then both ment of mo. 
the partners are bound by the fubfeription of that Angle perfon; jy£ 
and that if the perfon, to whom this bill is payable, indorfes it ^ rt *" r . * 
payable to any other perfon, that then thofe partners ought to pay ^ Vem. 292, 
fuch bill upon notice, to him to whom it is made payable; then * 77 ’ 
the plaintiff {hews, that J. S. and the defendant Hall were part- ty ’ 3 * * * 7 °" 
ners jointly merchandizing; and that J. S. fubferibed a bill of 
100/. payable to Hutchins or his order by himfelf and his partner, 
and that Hutchins tndorfavit billam praediSfam folubilem to the 
plaintiff, that the defendant had notice thereof, and upon demand 
did not pay, &c. The defendant demurred. 

1. Exc. That the decleration being per confuetudinem Angliae, Cuftom of 
&c. was ill, becaufe the cuftom of England is the law of England E ”S ,anJ - 
of which the judges ought to take notice without pleading. Sed 
non allocator. For though heretofore this has been allowed, yet of 
late time it has always been over-ruled; and in an a&ion again ft a 
carrier it is always laid per confuetudinem Angliae , &c. 

2. Exc. Though lex mercatoria is part of the law of England , 
yet it is but a particular cuftom among merchants ; and therefore it ttna ’ 
ought to be fhewn in London or fome other particular place. Sed 
non allocatur. For the cuftom is not reftrained to any particular 
place. And Hardr. 485, it is laid as here. 

3. Exc. It is not faid, that the faid J. S. promifed for the de- 

fendant and himfelf upon the account of trade, and it may be, that 

it was for rent or fome other thing, for which the partner is not 

liable. Sed non allocatur. For the plaintiff having declared fo 

fpecially 
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fpecially upon the cuftom, it ffiall be intended, this was for merchan- 
dizing, efpecially iince the defendant has demurred generally. And 
if the cafe had been otherwife, the defendant might have pleaded it. 

Indoriement 4. Exc. That the declaration is, that Hutchins indorfavit billam 
of a bill of ex- praedictam folubilem to the plaiQtiff, which is nonfenfe, for it ought 
pUad«d. t0 be, that he indorfed the bill that the defendant ffiould pay, &c. 
Sed non allocatur. And judgment given for the plaintiff. 


Cook v'erf. Beal. 

Damages in- ^T^Refpafs, affault and battery. The plaintiff declares, that the 
court** by thC defendant cum manu fua ipfum Thomam Cook fuper JiniJlrum 

3 Salk. 115. oculum percuftit et violavit ita quod the faid Thomas Cook, viz. the 
s. c. plaintiff penitus inhabilis devenit ad feribendum vel legendum , being 
1. Wilftm 5- an 0 flj cer 0 f the excife, &c. Not guilty pleaded. Verdid for 
the plaintiff. And Birch ferjeant moved, that the court would 
increafe the damages, upon affidavit that the plaintiff had loft his 
eye. But the court ordered the plaintiff to appear in court in per- 
fon, for otherwife they faid, that they could not increafe the da- 
mages; upon which the plaintiff was brought into court. And af- 
terwards the court after feveral motions refolved. 

i. That if the word mayhemiavit is not in the declaration, yet 
if the declaration be particular, fo that it appears by the defeription, 
that the wound was a maim, it is fufficient, and the court may in- 
creafe damages. Raft, appeal 46. 8 Hen. 4. 21. b. 

Tkln^Abr. 3 2. Refolved, that the court may increafe the damages if the 
573. L. pi. 4. wound be apparent, though it be not a maim. And fo it was 
done in the cafe of lord Foliot. Therefore in this cafe, becaufe 
the wound is vifible, though it be no maim (for it is not a maim be- 
caufe the eye is not wholly out, but the plaintiff only declares, 
quod inhabilis ad legendum vel feribendum devenit by the wound) 
yet damages may be increafed. And Powell juftice faid, that Holt 
chief juftice was of that opinion. So {per Powell juftice) though 
the lofs of a nofe is not a maim, to bring an adion felonice for the 
lofs of it, yet the court may in fuch cafe increafe the damages. 
And he faid, that the court might increafe the damages upon a 
writ of inquiry, becaufe that was but a bare inqueff of office. 
Stile 345. 1. Leon. 139. Bcndl. 158. Littlet. rep 51. Hutt. 121. 53. 
Swailey v. i Sid, 423. i Mod. 24. were cited, and. a cafe between Swalley and 
Babington. Babington, where in a general adion of allault, battery, and wound- 
ing, upon view the damages were increafed about four years ago, 
upon the motion of ferjeant Lovell. 

2 . 3. Refolved, 




3. Refolved. Thatthe juftices of niji print could not increafe the 
damages ; but if evidence be given of a great wound, they may in- 
dorfe it upon the poftea , and upon that certificate the court here 
will increafe the damages. %IJen. 4.23. Latch 223. Hooper verf 
Pope, where there was neither mayhemiavit in the declaration, nor 
the wound defcribed efpecially; yet it being indorfed upon the 
poftea , that evidence was given of a wound* the damages were in- 
creafed upon the view. 39 Edit). 3. 20. b. 22 Edw. 3. n. Stile 
314. Hardr. 408. But per 'Powell juftice if the caufe be tried 
before a judge of the fame court, where the motion is made to 
increafe the damages, there is no need to have any indorfement 
upon the pojlea. (Note, This caufe was tried before himfelf.) 

The damages in the principal cafe were increafed to 40 /. 

• 

Note, In the argument of this cafe Darnall fcrjeant faid, that Juftificatkm in 
fon ajj'ault demefne was adjudged a good plea in mayhem * But per 
curiam , a man cannot juftify a maim for every aftault, as if J. 

{trike B. B. cannot juftify the drawing his fword and cutting off 

his hand ; but it muft be fuch an aftault whereby in probability the 

life may be in danger. Afterwards 2 Annae, in an action oimay- Cockroftv. 

hem brought.. by Cockroft attorney againft Smith, the defendant sXX*. 

pleaded, fon ajj'ault demefne, and iffue being joined therupon. Holt 6 Mod 230. 

chief juftice directed a vcrdidt for the defendant, the firft aftault 

being tilting the form upon which the defendant fat, whereby he * 1 ' 4S " 

fell •, the maim was, that the defendant bit off the plaintiff’s 

finger. 


Zouch verf. Thompfon. 

A C T I O N of deceit was brought by the plaintiff Zouch as lord s C. 3 Salk. 

of an ancient demefne manor, upon a fine levied of land held ^ 

of him as of the faid manor 3 in which he (hews, that the manor s.^ Salk." 
of Odiam in ancient demefne, and that the lands whereof the fine 210. 
was levied, were at the time of levying of the fine held of the 
faid manor, and impleadable in the dourt of the lord of the faid na | a fine of 
manor, according tothe cuftom of the faid manor j that the plain- 
tiff at the time of the levying of the fine was, and yet is, lord of "wafon.^. 
the faid manor ; that the conufor and conufee of the faid fine are 
both dead t and therefore he prays, that the fine may be annulled, 
and hereftored, &c. Upon which a venire facias iffued againft 
the heir of the conufee and the terretenant. The terretenant 
fays nothing. But the heir of the conufee comes in, and conftfies, 
that the fine was as aforefaid levied ; but he farther faith, that 20 
Car. 2. a leafe was made of thefe lands (of which the fine was 
afterwards levied) to J. S. redeemable upon payment of 1000/. 

Z z that 
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that in the leafe there was a covenant to levy a fine ; that this 
leafe came to his anceftor by Several mean aflignments ; and that 
the fine was afterwards levied to corroborate the mortgage; and 
therefore he prayed, that he claiming is a purchafer, this fine 
might Hand in corroboration of his fecurity. The plaintiff de- 
murs. And in this term Gould King’s ferjeant for the defendant 
argued, that the conufor and conufee being both dead, the lord had 
fuffered his time to elapfe ; for the deceipt died with the perfons, 
and therefore fuch action cannot be brought after the death of the 
parties. And all the precedents are of actions of deceipt brought 
in the life of the parties. Regift. 18. Raft. Entr. ioo. Fitz. N. B. 
98. h. 8 H. 4-. 22. And there is no cafe where it was brought 
againft an heir ; but the heir of the lord of the manor may bring 
fuch aftion, becaufe it is in exbacredationem fuam. The fame law 
of the reverfioner of a demefne manor expedant upon an eftate 
for life. Fitz. N. Br. 99. If in fracife quod reddat the tenant 
lofes by default, deceipt lies not after the death of the fummoners. 
35 Hen. 6. 46. 6 Edw. 4. 3. 

2. If the conufee inferts more lands than the agreement compre- 
hends, he fhall be committed to gaol, which cannot be after his 
death. Co. Mag. Ch. 216. The King had a fine for- the deceipt. 
And in 8 Hen. 6. 2. per Rolfe , it is faid, that the lord may have fuch 
a&ion after the death of the party, which the other jufticcs denied. 

Li M „g,i n ft But it was adjudged by the court, that deceipt will well lie in 
the heir. fuch cafe againft the heir of the conufor or conufee; for it is a 
real deceipt, and does not refemble the perfonal deceipt of non 
fummons. And if the law were otherwife, if the parties died the 
next day after the fine levied, the lord of the manor muft be bar- 
red of his right of inheritance for ever. But in the cafe of fum- 
moners the writ muft of necefiity fail, for default of trial, for the 
trial muft be by examination of the fummoners. And per Levtnz 
Fine to the ferjeant, it is a real aftion, and therefore no capiatur i>or fine fhall 
Kmg. be in it ; to which the judges gave no anfwer. 

<5 

2. Serjeant Gould argued, that a fine may be avoided for part, 
and ftand good for part ; as where a fine is levied of lands gild- 
able and of lands in ancient demefne ; and that as well in writ of 
deceipt as in writ of error. Fitz. Deceipt 44. 7 ones. 374. Moor 

465. March 1 27. Co. Entr. 277. d. reverfal as to part and 
good as to other part. 2 Jones 18 1. 7 Hen. 4. 44. 8 Hen. 4. 
24. Bro. Fines de terres 101. 17 Edw. 331. So in this cafe, 
though the fine be reverfed as to the lord, yet it may remain good 
as to the tenant ; becaufe . if it ihould be reverfed in the whole, 
the party would lofe his mortgage. 

1 


But 
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But it was adjudged by the court, that a fine may be rcverfed as . Fi <* «*»fed 
to part of the land, aud remain good as to the refidue ; but it can- 
not be referved tn toto^ as to one man, and remain* good in toto as good in .put. 
to another which mull be in this cafe, if this fine remain gpod 
as to the tenant, and be reverfed in toto as to the lord. 

• 

3. Gould feijeant faid, that the fine was levied 24 Car. 2. then 

the fine with non-claim will bar the deceipt. But per curiam the Fine and non* 
law is contrary } for a fine may eftablilh the right of another, but e,#im “ 
cannot eftablilh its own dcfedts. *» r of deceipt, 

0 

4. Gould ferjespit for the defendant argued, that it does not ap- 
pear what intereft this pretended lord of the manor had, in the ma- 
nor at the time of levying of the fine. For it is not enough to Averment, 
fay-, that he was dominus, (sc. but he ought to (hew what eftate he 

then had, and that it has continued until this time. Herne’s pleder 
98. For no man but the lord himfelf can reverfe this fine, the 
heir of the conufor cannot. Co. Mag. Cb . 216. Therefore the 
lord, to intitle himfelf to this action, ought to (hew, what eftate 
he then had, and not aver barely (as he has done here) that he 
was dominus , ( 3 c. et adbuc efi. Bat per curiam* it is well enough ; 

.for if the lord has determined or aliened his eftate, &c. the defen- . 
dant ought to (hew it, and abate his writ. And upon this point 
it was adjourned to be argued again. And after argument it was . 
adjudged Micb. 9 Will. 3. that the fine (hould be annulled. 
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3 Ke.b 221. 
Foreign «t- 
uchment gi- 
ven in evi- 
dence upon 
non cjjumpfit 
pleaded 
See Skin. 639* 


Welles verf. Needham. 

R ESOLVED by the whole court. That a -foreign attach- 
ment may be given in evidence in indebitatus ajfumpjit 
upon nan afumpfit pleaded, though heretofore it was ufu- 
al to plead it fpecially. And per Levinz ferjeant, the 
practice has been accordingly for more than twenty years laft paft. 

Nicholfon verf. Sedgwick. 


j Salk. 67. 
Adion cannot 
be brought 
upon a gold- 
fnuth'fc note 
by the bearer 
(though it be 
payable to 'J* 
6 . or bearer) 
in the name of 
the bearer. 

But now See 
ft*t. 3 * 4- 

Ann?, ch. 9, 
2 Sho, 160, 
161. 

it Mod. 231. 
Corny na 57* 
Pt/i. 44 *. 

2 Freeman 
258. 


C ASE. The plaintiff declares, inter quod mer cat ores et alios ne- 
gotiates intra hoc regnum there is, and time whereof, &c. 
hath been a cuftomj that if any merchant or other trader make a 
bill or note in writing, by which he affumes, to pay to any other 
perfon, or the bearer of the bill, fuch a fum of money, that then 
fuch perfon, who makes fuch note, is bound by it, to pay fuch 
fum to fuch* perfons to whom the note is made payable, or to the 
bearer thereof ; then the plaintiff fhews, that the defendant Sedg- 
wick being a goldfmith, made a note in writing, by which he pro- 
mifed to pay to one Mafon, or to the bearer thereof too /. that 
MaJ'on delivered the note to the plaintiff for ioo L in value receiv- 
ed i and that for non-payment of this i oo /. by the defendant to the 
plaintiff upon demand the plaintiff brought this adlion againft the 
defendant. Non ajfumpjit pleaded, and verdift for the plaintiff. 
And it was moved in arreft of judgment by ferjeant Wrigbt t that 
this a&ion could not be brought in the name of the bearer, but 
it ought to be brought in the name of him to whom it was made 

payable. 
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But if it be 
payable to 
order, the in- 
dorse may 
bring an 
a&ioo. 


payable. Sited fuit conce/um per curiam j for the difference is, 
where the note is made payable to the party" or bearer, /and where 
it is payable to the party or order ; in the latter cate the indorfee 
has been allowed to bring the adion in his own name ; for there can 
b- no treat inconvenience, becaufe the indorfement of the party 
muft appear upon the back of the note, or i'ome other- thing (effi- 
ciently intimating his aflent j but where it is payable to the party 
or bearer, if the bearer be allowed to bring the adion in his own 
name it* may be very inconvenient 5 for tfwn any one, who finds 
the note by accident, may bring the adion. And though this laft 
has been frequently attempted, it has never yet prevailed And 
therefore in a cafe in this court between Hirlon and Coggs the gold- 
fmith, this difference was taken and agreed ; and the judgtnent 
there (beinv the fame cafe with this principal cafe) was arrefted. 
But the court faid that the bearer might bring the action in the 
name of him to whom the note was made payable. And judg- 
ment w» a.reftcd, mfi, And the fame point »« refolved 
in B. R • between Hodges and Steward , Hil . 4^5 Wt\L & 

But there it was refolved, that the indorsement to the bearer binds 
the party who immediately indorfes it to him. The principal poi»< 
was alio refolved Mich. 6 mil. & Mar. B. R. between Sit Tbcmas 
EJ'court and Cudwortb. 


Horton v. 
Coggs. 

3 Lev. 299. 


Hodges v. 
Steward, 

1 Salk. 125. 
The iudorfe- 
ment binds 
the indorfor. 
Efcourt v. 
Cudworth. 


Littlewood verf. Smith. 

F ALSE iudgment was brought upon a judgment given m the 
court baron of the honour of Pomfret in Tcrkflnre. _ And fer- 
ieant Lut-wyche moved for reverfal of the judgment, i. Exception. 
That this aftion was an adion upon the cafe for words and, upon 
iffue joined the jiftfy aflefled 39 ^ ll J; damages, Off. and the court 
pave ■? /. cofts de increment, which he fa id was ill by 21 Ja. 1. 
cap. 16. which enads, that if in cafe for words the jury g ,ve lefs 
•than 40 j. damages, the plaintiff (hall have no more cofts than 
damages. And he faid that this fhtute extends to thefe inferior 
courts, for the. words of the ad are [any the courts of record at 
Wtdmivfier , or any court whatfoever] which words are fo general, 
that they comprehend all courts. But the court inclined ftrongljr, 
that thfe inferior court was not within the intent of the ad 3 for if 
it were, this ad would totally take away their power of giving cofts 
de incremento in fuch cafes to more than 40 J. for the jury there 
can in ho cafes give damages beyond 39 s. 1 1 id. (for if ey » 
the court woutd have no juril'didion in the caufe) and confe- 
™$«he court in no fuch cafe could give coft, * 
above 40 f. which was never the intent of the ad. But this act 
ought to be intended of courts, in which the jury may, iMhey 


zi Ja i c. 

which pro: , 
bits mote c .-iE 
than damage? 
in c*(t for 
words, if the 
jury give un- 
der 40 i. da 
mages, does 
not extend to 
courts baron. 


See 1 Salk. 
206/ & 

7 Mod 129. 
& 8 Mod. 
37 l » 37 *’ 
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pleafe, give more than 40 s. damages } but in courts baron they 
cannot. And by Wright ferjeant (who was not concerned in the * 
caufe as council) cofts de increment 0, according as the cafe requires, 
are given in all courts baron in England , notwithftanding the aft 
of James 1. 

w»nt of the 2 Exc. That no time is laid in the plaint, when thefe words 
ciar*tio* de * were ^P°^ en > an d therefore they might be fpoken after the plaint 
entred. But per curiam , that fhall never be intended after a verdift, 
but the contrary. 

Joinder of • j. The third exception was to the joining of the iffue, for the 
lllue * plaintiff comes and fays, quoad quod the defendant has tendred an 
iffue, praedi&us the plaintiff fimiliter , which is nonfeafe, and no 
iffue joined. Of which opinion was the whole court, who faid, 
that it would be of ill confequence to approve fuch a precedent. 
And therefore for this reafon judgment was reverfed. 


Sale of timber ‘T'foty chief juftice reported to the other juftices, that it was a 
growing upon queftion before him at a trial at nifi prius af Guildhall, whe- 
b" dn, *i ybe l ^ cr t ^ ie ^ a ^ e *' m her growing upon the land ought to be in wri- 
y p * r ° ' ting by the ftatute of frauds, or might be by parol ? And he was 
of o r inion, and gave the rule accordingly, that it might be by 
• parol, becaufe it is but a bare chattel. And to this opinion Powell 
juftice agreed. 


Villars verf. Parry and Moor. 

Comb. 397. t | ' H E defendants were bail for Clerk in a fuit brought by the 
Amendment. plaintiffs teftator, and were bound in recognizance jointly 

an d feverally for zoo /. Judgment was given againft Clerk, who 
« Salk!* 50. brought error in B. R. and the judgment was affirmed. Upon 
Pofi. 695, which the plaintiffs teftator fued a feire facias upon the recog- 
Comyns 1 . 7 n ' zance againft the bail Parry and Moor, who pleaded that no 
2 sTik. 676. capias ad fatisfaciendum iflued againft Clerk. The plaintiff replied, 
Gilb, Eq. that there was a capias ad fatisfaciendum fued and returned, &c. 
f. e, Mo4 aio. an< * therefore prayed judgment to have execution of the feveral 
1 Barnet u. foms mentioned in the recognizance againft the defendants. The 
defendants demurred. And judgment was given for the plaintiff, 
and entred, that the plaintiff fhould have execution de praedi&is 
fuparalibus fummis 2000 /. et 2 coo /. againft the defendants jointly, 
whereas the feire facias was feveral. And Bircb ferjeant moved, 
that this might be amended, becaufe the feire facias is right, and 
that ought to govern all the proceedings. But Levinz ferjeant e 
1 contra 
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contra argued, that the judgment ought to have been that the 
plpiatiff Should recover againlt the defendant Parry ;o o /. and 
agaioft the defendant Moor 2000 /. But as the judgment is entred 
for 2000/. and 2000/. each of them is charged with a 000 /. 
which is erroneous, but not amendable, becaufe it is an error in 
law. For if a record be right, and an ill judgment in fubftance 
is given, it is not amendable. Therefore if debt is brought again ft Judgment 
an executor, and judgment given againft him de bonis propriis, this *j^ 0 * n A 
is not amendable. The fame- law if a capiatur is entred inftead of LT^nv,. 
a mtfericordia, becaufe it is error in the judgment of the court in where* ought 
the law; which cafes the court agreed. And Treby chief juftice ", ot n o° amend- 
faid, that if this had been upon a joint Hen, the judgment muft able, 
have been joint ; but here the plaintiff by his feveral fcire Jacias 
has made it a feveral lien, and therefore the judgment ought to be 
feveral. So it is plain error inlaw, and not amendable. But if John for 
it had been John for Thomas, this had been only vitium clerics, 
and amendable. Or if this motion had been made the fame term 
in which the judgment was given, it might have been amended ; 
becaufe the judgment in the eye of the law is, all the term in which 
it is pronounced, in the breaft of the court. But as the cafe is, 
all the juftices agreed that it was not amendable. Mich. 10 Will. 3. 

B. R. the writ of error was quafhed, and afterwards a new writ 
of error was brought upon the faid judgment. Pojl .. 547. 

Errington verf Thompfon. 

D EBT upon bond in London . The defendant pleads a re- Debt upon 
leafe dated at Newcaftle upon Tine. The plaintiff demurs, bond. The 
And Girdler ferjeant for the plaintiff argued, that this is a tranfi- p{ e ** a a n r l c . 
tory action, and therefore the plaintiff might lay it where he infenaoc 
pleafed. Then the releafe, which the defendant pleads, is alfo 
tranfitory; and when the defendant pleads tranfitory matter in bar, 43',. 
he ought to conform to the plaintiff’s declaration. Co. Li. 2H2. 438. 
i Sound. 85. 6 Co. 47. Therefore Mich. 5 Will. & Mar. C. B. EL 807 

rot. 797. Bare v. Cafe , Debt was brought upon a bond in London ; Bare v. Cafe, 
the defendant pleaded, that the contrail was ufurious, made in J enl ^* 4 l ^ 
Surrey ; the plaintiff demurred generally ; and adjudged, that al- 1 

though the plea in bar contained criminal matter, yet becaufe it 
was tranfitory, it was il) pleaded, and the plaintiff for that caufc 
had judgment. So in a cafe between Pyke and Pullen the fame Pyke v. 
term, in covenant upon a leafe for life of land in London , the de- 
fendant pleaded a releafe at Northampton, and adjudged ill ; for it ' 3 J 
ought to have been pleaded at London, where the plaintiff brought 
his adtion. And it is no objection, to fay that this, releafe in the 
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principal cafe bore date at Neuccajile j for though it bears dare 
there,, it may have been delivered at London , and traditfo-Jti&t 
ebartam. And fo it is held in Dier lately printed bJin 
tnargine. The court agreed the cafes put by fe/jeant >GrV$'r, 
becaufe the deeds there did not bear date at any particular’ place j 
and then they are altogether tranfitory, and muft purfue *the de- 
claration of the plaintiff. But where a deed bears .date at a certain 
place, it is local, and muft be pleaded there. So Co. i £i. . a. 
lays, that it is disadvantageous to the grantee, to have, the deed 
bear date at any place certain, which is for the reafon aforesaid. 
And in the principal cafe if the plaintiff had replied non e/l J'aflum, 
the venue muft have come from Newcajlle. And as to the fup- 
pofition, that it might be dated at another place and delivered at 
London , the court anfwered, that datum prima Jade Signifies deli- 
nifi« "cktift ^eratum. And Powell juftice faid, that if a deed bears date at 
r'awm! * * Bourdeaux in France , one may declare upon it, for neccffity, to 
Deed bearing be made in quodam loco vocato Bourdeaux in France in IJlington in 
d Zx\n £tUr ' Middlefex ; but if it be pleaded in bar of an atftion, it ought to be 
France. conformable to the plaintiffs adtion, becaufe the place where it 
bears date is not in England. But if it be dated at Bourdeaux in 
See Cafes in partibus tranfmarinis , one cannot declare upon it here. But Treby 
pai ‘ 3 °* chief juftice faid, that the old opinion in the old books was, that 
if a bond bears date at A in regno Gaiiae , it is not triable in 
England j but the new and better opinion is, that in fuch cafe it 
may be laid in pleading to be made where the adlion is brought. 
But where a deed is dated at one place in England , it cannot be 
pleaded to be at another. Therefore the court advifed the plaintiff 
to waive his demurrer, and take iffue upon the plea j to which it 
was confented. 

Shaw verf. Simpfbn. 

«berwco«- c ^ e a .g a,n ^ a bailiff for the falfe return of nulla bona upon a 
doded by the JL fieri facias, the queftion was upon the evidence at the trial, 
iberiff's re- whether the bailiff of a liberty /hall be concluded in point of evi- 
*"”* dence by the return of the Sheriff ? And per curiam , he is con- 
cluded. And if the fheriff makes any other return than that 
which the bailiff makes to him, he may have his adfion againft 
the fheriff. And it was fdid, that Holt chief juftice was (S' this 
opinion. See 36 Hen. 6. 40. 


Baker 
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Baker verf. Wall. 


E '\ JtmWrrn. 8 mil. 3. C. B. Rot. 1484. 

ferment for ahoufe and land called Dtmfey- in — - upon s. c.P«c. m 

'Hhe demife of Jane Wall. Upon not guilty pleaded the jury Chanc. 468, 
find a fpecial verdidt ; that Daniel Wall fenior was feifed of the +6+ * 
lands in queftion in fee, and had iffuc two fons Daniel and John, Devife. 
and made his \vill in writing in this manner: “ Item, I devile to 
“ Daniel my cldeft fon all that my farm called Dumfey to him 
“ and his heirs males for ever, if a female, my next heir /hall 
«« allow and pay to her 200/. in money or 12/. a year out of the 
“ rents and profits of Dumfey, and (hall have all the reft to him- 
«* fdf, I mean my next heir, to him and his heirs males for ever:” 
the jury find further, that the devifor died, that Daniel the fon 
entred, and died leaving iffue but one daughter, the leffor of the 
plaintiff; that the younger fon John entred into the land in 
queftion; that Jane Wall entred upon him, and leafed to the 
plaintiff, who entred ; that John Wall re-entred, and ejedted him, 
upon which the plaintiff brought this ejedlment ; etjfi&c. And 
it was argued at feveral days by ferjeant Levinz and ferjpant Wright 
for the plaintiff, that the jury had* found the leffor the heir at Heir fliali not 
law of the devifor; then there muft be either exprefs words, or bedifinberited 
the manifeft intent of the party, confiftent with the rules of law, ti £ n , “ p ! c *’- 
apparent, to difinherit her ; for it is a rule, that an heir fhall never 
be difinherited by implication. As to the firft, there are no ex- 
prefs words here, at leaft not fufficient ; for as to the words [if a 
female then my next heir, £?c.] now 1. Next heir by itfelf with- 
out addition of male or female is not a good name of purchafe. 

But 2. admitting that it might be a good name of purchafe, yet 
here the defendant is not next heir; for the plaintiff’s leffor is next 
heir to the devifor : And one cannot make a man a purchafer by 
the name heir, unlefs he be actually heir, as Hobart fays in Counden 
and Clerk’s cafe. And though it may be objected, that the defen- 
dant was defigned by the devifor, to be fpecial heir; and that Hale 
chief juftice was of opinion, that one may make a fpecial heir a 
purchafer by the name of heir ; yet that is but a new opinion, and 
not warranted by law. And as to the cafe that he cites, 1 Ventr. 

38 1. where a man taking notice, that his brother' (who was dead) 
had a fon, and that he himfelf had three daughters, who were his 
heirs, he gave to them 2000/. and to his brother’s fon he gave 
* his land, by the name of his heir male, provided that if his 
daughters difturbed his heir, that then the devife to them of the 
2000/. fhouW be void ; and it was refolved, that the devifor ta- 

8 b b king 
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king notice than others were his heirs, the limitation to the Ton of 
his brother by the name of heir male was by a good name of puj^ 
chafe : as to that cafe they faid, that the devifor exprefsly took no- 
tice, that his three daughters were his heirs, and th<freif®& it was 
altogether his defign to exclude them. But in this cafe thej^kvifor 
did not take fuc.h notice of the leffor of the plaintiff, no*®could 
he, becaufe fhe was not then in being. But in the cafe in Ventris 
the daughters were in ejfe at the time of the devife. Bolides, they 
argued that no intent appeared here to exclude the daughters, be- 
caufe the words (faid they) are fenfelefs, and fuch as out of them 
no manifeA fignification can be collected. And for this realpn the 
claufe (hall be void, and the leflor of the plaintiff (hall take as heir 
by defcent. 

Devife to A. But it was adjudged per curiam , upon great confederation, that 
wales'for' 1 ” *ke defendant ought to have judgment. For 1. they faid, that it 
ever, is an was very manifeft, that the devife to Daniel the fon was an eftate- 
eftaip-tail in la ji ma l e . For though in a deed it had been fee, yet in a will, to 
gratify the intent of the devilor, the law will fupply the words [of 
his body] 2. It is apparent, that the devifor had a deiign, that 
if Daniel had a daughter, (he Ihould not have the lands. For the 
words [if a female then my next heir, &c .] muft be intended as 
if he had Aid, but if my fon Daniel lhall have only iflfue a fe- 
male, then that perfon, who wouid be my next heir, if fuch iflue 
female of Daniel was out of the way, lhall have the land. And 
farther to make his intent more manifefl, he gives a rent to fuch 
female out of the lands, which demonflrates, that he had no de- 
lign that Ihe Ihould have the land ; for fhe could not have both 
the land and a rent iffuing out of the land. Then the rule of law 
is, that where the intent of the devifor is apparent, if it does not 

contradict the rules of law, it ought to be purfued. Then it 

ought to be confldered here, how far the intent of the devifor 
Next fair b will conflfl with the rules of law. If the devifor had faid no 
«ame of °ur- more than, my next heir lhall then have the land, that had not 
chtfe without been a good name of purchafe ; becaufe it does not import either 
adding male male or female Specially, but fignifies the heir general. But if he 

-or female. h a d f a id, next heir male, that had been a fpccial heir, and good. 

1 Coke , Archer' % cafe.’ Then here, when the devifor fays, I mean 
my next heir to him, f§c. by the words [to him] which are of 
the mafeuline gender, it is apparent, that he intended male ; and 
thefe words [to him] are tantamount to the word male; fo that 
it is the fame thing, as if he had faid, I mean my next heir male, 
which as before is faid, is a good name of purchafe as fpecial heir. 
Then it is clear,, that the devifor intended, that fuch heir male 
ihould be a purchafcr, becaufe he goes on, and limits it, and to 
his heirs malts for ever $ fo that it is like i Co. $ 6 . b. Archer's 

cafe. 
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cafe. And as to the objection, that John is male, but not heir, 
for Jane the I d fcr of the plantiff , is right heir to the devifor ; 
and H olw rt fays, that no -man can take as purchaser by the name 
of beiflpluthe who is right heir ; the court anfwered, that this is 
gene|ply true, where the devife is to ; the right heirs of J. S . &c. z Vent. 3 u. 
without faying more j but if the party, takes notice, that he has a 
right heir; and fpecially excludes him, and then devifes it to ano- 
ther by the name of heir 4 this (hall be a fpecial heir to take, as Sped*! heir. 

1 Ventr. 381. the cafe put by Hale chief juftice. So in this cafe 
the devifor, after having excluded all females who fhould be his 
right heirs, gives it to his then next heir male, &c. which is a 
good fpecial heir. And TreSy chief juftice faid, that the infertion 
of one word, viz. if, in the firft claufe of the will, would put it 
beyond difpute. As if it thou Id be read, I give to my eldeft fon 
Daniel and his heirs, if male, for ever, if female, then, &c. This 
-will make it a very clear cafe, and make his' intention very clear 
alfo, which is a thing very confiderable in the cafe of wills. And 
therefore in a cafe lately referred by the lord chancellor to Holt Hodgkinfon 
chief juftice and himfelf, between Hodgkinfon and Star , A. feifed 
of lands in fee had iffue two fons B. and C. and made his will, ThatXihooid 
and devifed feveral lands to B. and that B. fhould renounce all his renounce alt 
right in Blackacre (of which the devifor was then feifed) to' C. hl » ri 6 htt ° a - 
and it was objected, that this was no devife of the land to C. 

2. That if B. fhould releafe his right, this was intended to be only 
.an eftate for life j but becaufe the words were [all his right] it 
was apparent, that A. intended, that C. fhould have fee ; and ac- 
cordingly they certified their opinions to the lord chancellor. He 
alfo cited another cafe lately adjudged in C. B. where J. S. having A man devife* 
a remainder in fee devifed all his remainder to J. N. and adjudg- 
cd, that a fee was devifed. Therefore in the principal cafe the # in- y/s. 7.*. 
tent of the devifor being apparent, and not contrary to the rules has fee. 
of law, it ought to be fulfilled. And therefore, per totam curiam, 
judgment was given for the defendant. 

Shapcott verf. Mugford. 

Intr. Trin. 8 Will. 3. C. B. Rot. 1091. Cook. 

C ASE. The - plaintiff declares, that he was poflefled of divers Cafe *g»inft a 
clbfes in B. which he lowed with corn, and when it was P* rfo ?'. fcrB0 * 
ripe, he reaped it, and made it into fheaves, and duly fevered ^nb®*^ 
the tithes thereof from the other nine parts; that the defendant fevered from 
was proprietor of the tithes ; that the plaintiff required the defen- jf e * "but^ot"’ 
dant to take away the tithes off his land, but that the defendant i re fpa& *,• « 
-did not take them away in "convenient time, but fuffered them to 

continue 3 Borro - ,8 9 '* 
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. continue there upon the land from the fourth of June 6 Will. 3. 
a Vent. 48. until the fuing of this adtion ; per quod per tempus prae- 

God Re 7 diSlum the grafs- did* not grow where the corn lay, and thjyjlaantfff 

37°6 t 450.* loft the benefit of the refidue of the grafs in that clofe^becaufe 

Noy 19. he could not departure his cattle, for fear of doing damage ^ the 

tfo 6 Abr." corn * Not guilty pleaded. Verdidl for the plaintiff an&^intire 
643. damages given. Serjeant Gould moved in arreft of judgment, that 
the a&ion will not lie, becaufe the plaintiff might have prevented 
any injury which this corn could do him. For as foon as the 
tithes are duly fevered, the properly of them is vefted in the par- 
fon j then if upon notice he does not carry them away, they may 
be deftrained as damage feafunt, or trefpafs will lie againft him. 
As where an executor does not remove tne goods of the teftator in 
convenient time after his death, the Owner of the houfe, where 
they are, may have trefpafs againft him. 2 Cro. 204. Stodden 
. v. Harvey. Then when the law has preferibed a remedy, the 
party muft be content with it, and (hall not have any other. And 
Thornton v. therefore in this court in a cafe. between Thornton and Aujlen, intr. 
Auftcn. HU . 4 £? 5 Will. & Mar. C. B. Rot. 1051. the plaintiff brought 
cafe againft the defendant, and declared that he was poffeffed of a 
C»fe lies not clofe, and the defendant dug pits in it, &c. per quod, &c. and 

turminhis atter ver( l‘A f° r the plaintiff it was adjudged, that the aflion will 
tnr»es m is nQt jj e . becaufe the caufc of adtion was properly trefpafs, for which 

the party might have an action of trefpafs, but could not turn it 
into an adtion upon the cafe. But the court anfwcred, that doubt- 
lefs in the principal cafe the action would lie, and fo they faid it 
Palm. 341, had often been adjudged. See 1 Roll. Ab. 109 .pi. 36, 37. And 
381. though it iliould be admitted, that the plaintiff might have had 
Latch 8 trefpafs againft the defendant for not taking away the corn in con- 
venient time, yet this was no argument, becaufe in many cafes the 
law allows a double remedy. But they held, as this cafe was, the 
Trefpafs <w et plaintiff could not have trefpafs, but only cafe. For he could not 
armh lies not have trefpafs quare vi et armis he did not take away his corn, 
fence” 00 M w hich is but a non feafance. But they agreed, that the cafe of 
Thornton v. Aujlen was good law, for the plaintiff turned that, 
which was properly trefpafs, into an adlion upon the cafe, only 
with the defign to evade the ftatute of 22 & 23 Car. 2. and to get 
full cofts, though the damages were under 40X. And that judg- 
ment of the cafe of Thornton and Aujlen the judges of the King’s 
Bench approved. [Note for this fame reafon this term between 
Hilbv.Cferk. Hills and Clerk the plaintiff brought cafe againft the 'defendant 
quare amputavit et jpoliavit his corn, by which he loft it 3 , after 
verdidl for the plaintiff upon the general iffiie pleaded judgment 
Was arrefted.j 
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Then Gould took another exception, that the piaiptiffhas laid two 
Several damages in his per yzrW.and intire damages are given, then if 
the adHon does not lie for the one part, the whole fhall be arrefted ; 

■but (by him) the adlion does not lie for the lofs of the benefit of 
the grafs becaufe he could not depaflure his cattle, &c. for he 
might have put in his cattle without danger ; for if the defendant 
■did not take away his tithes in convenient time after notice, the 
plaintiff might put in his cattle ; and though they eat the corn, yet 
it would be damnum abfque jnjuria . Then to fuffer the plaintiff to 
bring an adlion upon a fuppofal that he could not put in his cattle 
when he might $ is to fuffer him to maintain an adlion for his own 
negligence, which the law will not permit. Againft this Birch fer- 
jeant for the plaintiff anfwered, that the plaintiff could not have 
put in his cattle ; no more than if leflee for years at the end of his 
term leave corn upon the land, the leffor might put in his cattle to 
eat it, which he cannot juftify. For where a right is once veiled in 
a party, he who deftroys it fhall be a trefpaffor. And he cited 
Mich. 22 Car. z. B.R. Rot. 249. Lutjcomb verf. Porter, the cafe Lotfcomb v , 
in terminis with the prefent cafe ; and after verdidt, judgment there p° ^‘ nn , r 
was given for the plaintiff. And it wad adjudged per curiam in cannot P « in 
this principal cafe, that the plaintiff could not put in his cattle, his c,Kle » * nJ 
and eat the corn ; for if that fhould be allowed it would fubvert “h«, if Tc 
the foundation of this adlion for the other part, which hath often parfon <Joe» 
been adjudged maintainable. Befides that it is unreafonable, that not c,r . ry thtM 
the plaintiff himfelf fhould be judge, what is convenient time. venlentMmei 
And to permit him, if the corn is not removed at the day, to Comyni zz. 
put in his cattle, and eat all the corn, would be a much greater 
lofs to the parfon, than that which the plaintiff hath fullained by 
the continuance of the corn upon the land. But it is much more 
reafonable to permit the plaintiff to bring an adlion againft the par- 
fon, and fo the court to be judge of the reafonablenefs of the time, 
and that the recompenfe be proportionable to the lofs fuftained. 

And therefore judgment was given for the plaintiff. * 


Hamon verf. Lord Jermyn. 

C ASE againft the defendant for a falfe return, he being bailiff In declaration 
of the liberty of St Edmundjbury. And the plaintiff declared, 
that he recovered judgment in C. B. againft J. S. for fo much, up- X p£K 
on which he fued a fieri facias diredted to the fheriff of Suffolk, ftew * » “*»• 
which was delivered to him, qui virtute ejufdem brevis , et pro exe- j^Vay/wbat 
cutioneinde , mandavit to the defendant adtunc capitali fenefcballo to do, and yet 
Jibertatis de Bury , qui virtute ejufdem brevis levied 20/. and 
made a falfe return, ©V. Not guilty pleaded, and the verdidt for the T#l 1 ' 

Ccc plaintiff. 
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plaintiff. And ferjeant Lutwyche moved in crreft of judgment, 
that here was no mandate to the bailiff ; for it is faid, that the fhe- 
riff commanded him, but it is not faid what to do. But the? words 
Jieri j'acerct fhould have been inferted, for want of which th^ de- 
claration was ill. For the mandate of the fheriff in cffedfcj$ the 
foundation of tins adtion; For if there was no good mandate the 
defendant was not bound to execute the writ, and then all the 
proceedings afterwards will not prejudice him. Upon which at a- 
nother day ferjeant Lcvinz moved that the plaintiff might amend ; 
Amendment, for lie faid, that this was but vitiurh clcrici, and therefore amend- 
able by the ftatute of 8 Hen. 6. He therefore prayed. That upon 
attendance with the warrant the record might be amended by it. 
But it was denied by the whole court, for this is the fubftantial 
part of the declaration And it has never been feen, that where 
attorney has miflaken a deed in pleading, or the debt of a re- 
leafe, that this has been amended by the deed. No more can an 
amendment be granted in this cafe. But at another day ferjeant 
Levinz moved that this declaration was good without amendment. 
For when it is faid, that virtute cjus brevis et pro executione inde 
mandavit , &c. it is a fufficient command to levy the debt, for it 
is a command to execute the writ which commands to levy the debt. 
And Raft. Entr. 27 r. is in point as the principal cafe is. And in 
Sheriffs do not cafes of return it is always faid, mandavi ballivo, qui nullum dedit re- 
rannTtoTai- fponfum ; without faying what to do. And he faid, that this ex- 
l«ffs of liber- ception was moved at a trial before Holt chief juftice and he over- 
wri/ 0 but Very rt| ! ct * **■' in fadt, laid he, the fherifts make no warrants to 

make a gene- the bailiffs of liberties, but they only fend the writ to them ; and 
r»i warrant to they execute it upon fome general warrant, which they have fro n 
wri-s" * U tbe Iheriffs, to execute all writs according to the agreement be- 
tween the fherifts and bailiffs. But { per curiam) this general war- 
rant ferves for a warrant to every particular cafe, for there mud be 
Command by a warrant in writing, becaufe a command by parol to the bailiff of 
bailiff of a"li a libert y 1S not Efficient. And the difference is between a return 
berry L not* and pleadings for in cafe of a return it is generally mandavi ballivo, 
good. but in pleadings it muft be fiiewn at large. But ' in this cafe the 

she! iffs whole court held, that the pro executione inde was a fufficient man- 
jSi, 18*. ’ date, .efpecially after a verdidt, and therefore judgment was given 
for the plain till’. 


execute all 


good. 

I).i!ton Off. 

Sheriffs 171, 
j8i> 182. 


Yabfley verf. Doble. 

1 * 

Coofrffion of f f A H E queftion was, if the confeftion of an under-fheriff of an 
the*urder (he- A efcape be any evidence againft the high-fheriff ; and adjudged 
rH is evidence that it is. For though the fheriff is fuable, yet the under-fheriff 
fterTff - th * g* ves him a bond to fave him harmlefs; and therefore it will all fall 
upon him. And therefore his confeflion is good evidence, becaufe 
in effedt it charges himfelf. 


Coplefton 
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Copiefton vcrf. Piper. 

In,tr. HU. 7 Will. 3 C. B. Rot. 1231. Windford. 

T Rcfpafs qnare claufum necnon mefuagium ct 'tenementum fregit Uncertainty. 

it quandum far cell am hordei afportavit , c re. Upon not guilty 
pleaded, verdidt for the plaintiff, and intire damages given. And 
laft Eajler term Gou'd King’s lerj cant moved in arreft of judgment, 

1. That the word tenementum is too general and uncertain, 
for it fignifics any thing that can be holden. But the Powells F.jeSmcnt lies " 
jufticcs faid, that ejedtment de uno tenemento is ill for the uncertain- not de tcne - 
ty, becaufe in that adtion the thing itfelf until be recovered, and GooJright v . 
tenementum may fignify a thing for which ejedlmcnt will not lie, as Flood, hub. 
an advowfon, &c. but in trefpafs, where damages only arc recover- I0 v ^'J° on 5 ' 
able, the word will ferve well enough. Butin this cafe, it being Cro/iTi? n6, 
after verdidt, they will intend that it fignifies the fame with mefua- 
gium, and fo furplufage, and no damages given for it. To which P 2 ° P 3 h ' ,97 ’ 
Treby chief juftice agreed. 2. Gould argued, that the declaration Noy 86. 
was too uncertain, for the jury could not know, for what quantity j-™- J ac,,8 S* 
of barley the plaintiff declared, for the word parcel is very un- i fob 9 82, 
certain. And therefore 3 Cro. 865. b. trover for parcella pifeium 3 Mod. 238. 
Anglice ling, judgment was arrefted for the uncertainty. 5 Co. 34. Hardr * * 73 * 
Playters cafe. Belides that, it does npt appear, whether this par- 
cel was levered from the ground, or growing upon it ; in which 
cafes the defendant mull have different pleas, for in the fir ft cafe 
he might juftify by diftrefs, in the laft he muft make title to the 
land. And therefore the plaintiff ought to have declared for fo 
many loads of barley, &c. But as to this the court faid, that af- 
ter verdidt they will intend, that it was fevered from the land. 

But as to the other exception they faid, that this differs from P/ay- 
ters cafe ; for in that cafe there was neither quantity nor quality, 
but here there is quality. And Treby chief juftice faid, that in the TrH»t Jtniiut 
term before, trefpafs pro tribus Jlruibus foeni, Anglice ricks of hay, of "hay! 

was adjudged good after verdidt. And Powell junior juftice faid, good after 
that trover pro una parcella fill had been adjudged good in the * erdi ^- 
King’s Bench j and yet there it feems that there was uncertainty in cro.E!« 7 " 
the quantity and quality alfo, for there are feveral forts of thread. 865. 

See 1 Mod. 295. 1 Ventr. 105. So that they feem to be of opi- St,le, 99 * 

nion that the principal cafe was well enough j but upon the im- 
portunity of the defendant’s counfel it was ftayed till the plaintiff 
Ihouldmove for his judgment.. And now this term Darnall fer- 
jeant moved for judgment y and faid that it was good, after verdi (ft 
at leaft. And he cited Stile 199, 75, 224, 353. 2 Cro. 665. Etherfckv. 

Pafcb. 1 694. B% R. Etbtrick v. Calendar . Trover de tribus pedis CaIendar \ 

vim 
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7 riitti fetus vini branditati, Anglice brandy wine ; tip defendant demurred 
/»!*good*afwr generally ; and exception there was taken, that pecia was a very 
Tcrottt. uncertain wore! ; but it was adjudged well enough after verdidt. 
Brafcy v.Roc And in that cafe Holt cited a cafe between Brafey and Roe, / rover 
p r0 quatuor perii* traSli grafetti, Anglice drawn grafett, which was 
Qttatuor finis adjudged good upon demurrer. But Trtby chief juftice faid, that 
•*0^ upon ^ a piece of fluff was a quantity known to confift of fo many yards ; 
demurrer. but a parcel of barley is no quantity known. And therefore laft 
Smirh v Michaelmas term in a cafe between Smith and Theobald, trover de 
Theobaid. quodam porc"lla culmi, after verdi ft judgment was arrefted, nifi, 
Pat ifUacuimi, & c ' And in Trin. 22 Car. 2. B. R. Rot. 373. trover quadam 
ill after ver- ‘ parcella Jilt, it was adjudged ill after verdift. And therefore he 
<i,a - thought that judgment ought to be arrefted, and it was arrefted, 
nifty (sc. 

Reynoldfon ver/. Blake and the bifhop of London. 

S C. 3 Lev. np H E plaintiffs brought quare impedit , for hindring them to 
Lev. Entr. X prefent to the church of St. Andrews Wardrobe in London ; 

and declare that by the great fire of London 2 Sept. 1666. the pa- 
Br°o A Q^a. 7 ^ churches of St. Anne's Blackfriers and St. Andrew’s Wardrobe 
imp. 138. were burnt ; and that by the aft 22 Car. 2. cap. 1 1. it was enafted, 
' v * d ' £°®pl* that the parishes of St. Anne Blackfriers and St. Andrew’s Wardrobe 
4+4. l c. «. V ° Should be united, and that the parifh church of St. Andrew’s Ward- 
^ And. 50. robe , fhould be rebuilt, and fhould be the parifh church of both pa- 
** Nelf » 6 r ^ es » l l le f ever *d patrons of the refpeftive parifh churches 
Goidib.*78 3 . fhould prefent by turns to this new church ; and that the patron 
Cro. El. 119. of that church, of which the indowments were of the greater an- 
S« 3* Wiifon nua * va ^ ue » Should have the firft prefen tation ; then the plaintiffs 
Trm. 11. aver, that the indowments of the reftory of the church of St. 
The "Grocer* Andrew's Wardrobe were of greater annual value than the indow- 
Comp v. ments praedi&ae vicariae ecclefiae of St. Anne Blackfriers ; then 
Arcbbiihop of the plaintiffs fhew that Sir Thomas Gouge was feifed in fee of the 
•ndBeck- 7 re< ^ 01 7 impropriate, to which the vicarage of St Anne Blackfriers 
houfe. adtunc pertinebat , and being fo feifed of the reftory, and being ve- 
rus indubitatus p at r onus hide, dedit et conccjjit by indenture the faid 
reftory to the plaintiffs and divers others and their heirs, as fur- 
vivors of whom the plaintiffs bring this quare impedit ; and fhew 
farther that James Cade incumbent at the time of the fire of the 
church of St. Andrew’s Wardrobe died, whereby the church became 
void; that King Charles II. as patron of the church of St Andrew’s 
Wardrobe prefented Stoning, who was admitted, inftituted, and in- 
. dufted, which was the firft turn after the fire ; that Stoning died 
6 WUL & Mar. whereby the church became void 3 and it pertained 
to the plaintiffs to prefent as die fecond turn, &c. and the defen- 
dants 
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dants difturbed them, ad damnum, (sc. die bifhop pleads his com- 
imon plea as ordinary j and the defendant Blake demurs to the de- 
claration, 

i 

This cafe was argued feveral times at the bhr by Gould and Wright 
King’s fcneants for the defendants, and by Pemberton and Birch 
ferjeants for the plaintiffs. And feveral exceptions were taken to 
•the declaration, to which the court gave no refolution. 

iExc. That the plaintiffs have declared ill, becaufe they fay. Averment, 
that the indowment of the church of St, Andrew's Wardrobe was 
of greater value than the indowment praedittae vicariae ecclejiae 
de St. Anne's Blackfriers. Now if this had been two churches 
appropriate, this might have been well, becaufe every church is 
indowed of the tithes, glebe, (Sc. but all vicarages are not in- All vicarage* 
dowed} therefore the plaintiffs fliould have (hewed before, that in " 
the vicarage was indowed, which indowment the defendant might aow 
have t-raverfed. 


2 Exc. The plaintiffs fliould have faid, that the indowment of General mr- 
the one is of greater value than, viz, of fuch a value. And thbugh ment ' 

it is not obligatory, nor conclufive to the trial, yet for conformity 
in good pleading it ought to have been (hewn. 6 Co. 47. 9 Co. 

118. 2 Brownl. 184. 

3 Exc. The plaintiffs have pleaded a grant by deed of the If * reflory 

rectory, to which the vicarage of St. Anne's Blackfrters apper- 
tained, by Sir Thomas Gouge, and have not allcdged any confide- fider«io», 
ration ) fo that the ufe will be to Sir Thomas and his heirs, and « h « afe 
executed by the ftatute, and fo no title in the plaintiffs. JJmom? I £ 

Che ftatute. 

4 Exc. The plaintiffs have declared, that Sir Thomas Gouge by 2 Re P* }*• 
deed dedit et conceffit the reftory to which the vicarage appertained. 

Now a reftory will not pafs by grant, becaufe it confifls of glebe «y a reftoqr. 
land, (Sc. And the general praftice is to make livery of feifin, 
and the books compare it to a manor. 16 Hen. 7. 3. b. 3 Hen. 7. Leafcfor 
14. a. 21 Hen. 7. 2r. b. Leafe for years of a reftory is good yea r.ofafee- 
without deed, becaufe it contains glebe land. The fame law of wry or p»r* 
aparfonage. 19 Hen. 8. 12. If the plaintiff had faid generally 
that Sir Thomas Gouge dedit et conceffit, the court would have in- 
tended livery j but not now, becaufe he has faid that it was by 
deed, which deftroys the intendment. And fo it was adjudged 
Pafch. 15 Car. 2. C. B. George v. Burr * a conveyance of lands George v. 
was pleaded by dedit et conceffit per chartam feoff amenti-, and it foment 
was held ill, becaufe the word chartam deftroyed the intendment of livery de- 

D d d offooyed. 
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of livery, which the court would have had, if it had been pleaded 
by dedit generally. 

But the court took # no regard to thefc obje&ions; and the judges, 
when they gave judgment, made but three points in their argu- 
ments. 

i Point. Whether the plaintiffs have fufficiently averred, that 
the indowment of (he church of St. Andrew’s Wardrobe was of 
greater value than the indowment of the church of St. Anne's Black- 
friers For the ad: has appointed, that the patron of the church, 
whofe indowment is of the greater value, (hould have the firft turn’: 
fo that the indowment of the churches is the meafiire by which the 
turns muft be governed. And it was objeded by the defendant’s 
council, that the plaintiffs have not made a fufficient averment as 
to this point; for(faid they ) the plaintiffs have averred, that the 
indowment of the church of St. Andrews Wardrobe is of greater 
value than the indowment praediSlae vicariae ecclefiae de St. Anne's 
Blackfriers ; whereas they have not made any mention of any vi- 
carage before, to which this relative word praediSlae can refer ; 
and for this reafon the averment is not fufficient; and by this the 
indowment, which is a fubftantial part, is not traverfable. And 
Goilld ferjeant for the defendant argued, that the court could not 
rejed this word praediSlae ; for (by him) the difference is, that 
w bere the matter appears once well upon the record, and then 
jefled. a praediSl' or fcilicet which is repugnant follows, there the court 
will rejed the praediSl ' or fcilicet , becaufe there appears enough 
before to be a foundation of a judgment,; but where that which 
follows the praediSl' or fcilicet , is material, and the point of the 
adion, and not well (hewn upon the record before, there it cannot 
be rejeded nor amended. And upon this reafon the cafes 2 Cro. 
149. Jennings v. Markham ; Teh. 110. 2 Cro. 618. Hanbury 
v. Ireland , are grounded. There is alfo a difference when the 
. cafe is after verdid, and when upon demurrer. As Pafch. 4 Will. 

Denms v. & Mar. C. B. Benjamin Dennis brought trefpafs again ft. Robert 

Earl for breaking his clofe; and the record was, Robertas Earl 
attachiatus fuit ad refpondendum ft enj amino Dennis quare claufum, 
&c. frcgit t &c. then comes the declaration and fays, et unde idem 
Benjaminus queritur quod praediSl us Benjaminus,. &c. the defen- 
dant juftified for a way, &c. and iffue thereupon, and verdid for 
the plaintiff; and upon motion in arreft of judgment, adjudged, 
that this being after verdid, and it appearing upon the record that 
the defendant broke the clofe, it fhould be amended; But this 
principal cafe is upon a demurrer, and the matter does not appear 
well laid before upon the record, becaufe no church is mentioned 

before; 
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before 5 therefore for this reafon the declaration is ill, and the word 
praediB' cannot be rejected. But the whole court refolded, that 
the averment was fuflicient, for they would rcjed {he word prae- 
diB ae is furplufage. And Powell juftice cited Hardr. 330. as a 
cafe of the fame nature. 

2. The fecond point was, whether by this union the appendancy 
of the vicarage of St. Anne's Blackfriers to the redory was de- 
ftroyed; for if it were, it would be fatal to the plaintiffs, becaufe 
there were not fuflicient words in the grant of Sir Thomas Gouge 
to convey an advowfon in grofs to the plaintiffs, and confequently 
the plaintiffs had no title, 

3. The third point was, whether the declaration was good, not- 
wkhftandiog that the plaintiffs had not fhewn any prefentation to 
the church of St Anne's Blackfriers? And as to the fecond point, 

Powell juftice was of opinion, that the appendancy was not de- 
stroyed, but that the right of prefentation every fecond turn to the 
new church became appendant to the redory, as the vicarage was 
before. For the better clearing of which opinion he faid, that he 
would confidcr, 1. What an union was at common law. And PtrfoD> p3 _ 
(by him) at common law, the parfon, patron, and ordinary, might iron, and or- 
jnake union of two weak churches, without the confent of the 1 

King. 5. Ed. 3. 26. if they were very poor, becaufe the King’s ^ion.* 0 

concern was very fmall; but if they were of reafonable value, then 

the King’s confent muft concur; becaufe an advowfon was a thing 
which lay in tenure, and might be held in capite y and therefore 
the King might be prejudiced in his ward; and fecondly, he might 
be barred of a cafual profit, as a lapfe, which in probability might 

happen fooner where there were two churches, than where there 

was but one; but yet the ordinary was the chief ador, and there- 
fore if the confent of the King was fubfequent, it was fuflicient. 

• * 

Union was made concurrents bus his quae in hoc parte de jure 
requirebantar- y and exception was taken, that it was not faid by 
whom the union was made} but it was anfwered, that this was ^nionoffpi- 
the ad of a fpiritual judge, and the common law would not exa- until" 
mine it, no more than fentences of the fpiritual court. 1 1 Hen. 7. 37 8 . 

8. 26. And at that time the law was very uncertain what churches caf ‘ 2I * 
were poor enough, which gave occafion to the making of the ad 
37 Hen,. 8. cap. 21. the making of which ad gave jurifdidion to 
the common law, to examine if unions were well made. As mar- 
riages, though they were originally alterius fori, yet when the ad 
of parliament meddled with them, it gave jurifdidion to the tem- 
poral judge; and therefore 2 Roll. Ab, 778. Mordant verf Dtbfon , 
the common law took fo far notice of unions after the ad, that the 

judges 
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judges granted a prohibition to the fpiritual court, for fuing the 
parifhioners to come to a church upon a union, where the union 
• was void. And it was a quefiion, whether this a& did not 
exclude all unions at common law? But it was held by three 
judges againft Popbant , that it did not. 3 Cro. 500*^ Moor 
408. pi. 599 G? 661, pi. 904. 2 Roll. Abr.yj' 6 . A. i.AuJlenv * 
Twine. 

,2. He fa id, that he would confider the operation of fuch a 
union. 

Operation of And as to that he faid, that it was generally made in time of 
the onion, vacancy of the church, for if the church was full, the adt of the 
ordinary could not prejudice the incumbent, for by the union the 
incumbency would be deftroyed ; therefore if the church was full, 
the confent of the incumbent was neceflary. But if the church 
was full, and the incumbent would not confent, the union could 
hot be made de verbis in praefenti-, but it might be made de virbis 
in futuro , quando vacaverit G?c. 6 H. 7. 14. And after the union 
the ordinary might compel the parifhioners, to come to the church 
to which the union was made, and to pay their tithes, by procefs in 
his court, and no prohibition was grantable. And this was no pre- 
judice to the parifhioners, becaufe their modus ’ s continued good; 
but the parifh, as to taxes, duties, rates, reparations of the church, 
(sc. continued diftindh Hob. 67. The reparations muft be feveral, 
for otherwife it might be prejudicial to the parifhioners, becaufe 
the old church might be much lefs in proportion than the new. 
But the union made it but one church and one benefice, and it is 
the benefice to which the union is made. 16 Co. 136. Then if 
there is but one benefice the other is perfectly extindt. But Ho- 
bart 158. fays; that if a man hath a benefice, with cure, of the 
Plurality. value of eight pounds per annum and more, he cannot without 
qualification and difpenfation procure another with cure to be united 
to it afterwards, although they make but one benefice. And it 
Teemed to him, that the opinion of Hobart was good law. 2. What 
becomes of the advowfon? The advowfon, faid he, is but the 
right of prefenting an incumbent to the church or benefice; then 
if there is after the^union but one church and one benefice (as is 
proved before) thenPkhere could be but one advowfon, and that is 
of the church to which the union is made. 

3. He faid, that he would confider the difference between te- 
nants in common and coparceners of advowfons, and patrons of 
. united churches. 2 
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1. By tenants in common (he find) lie did not mean, where a Tm "*» •• 
Nman feifed in fee of an advowfon accepts a fine of it, ‘and grants "* 

i«nd renders every fecond torn ; bat where a man feifed In Tee of 
an advowfon grants a moiety of it. In fuch cafes the writ of right 
tmtft be de medietate advocationis. Bat jvhere one church has tiy& 
feveral incumbents, and 'two feveral advowfons, and each of them 
has a diftind moiety of the tithes, there the writ of right muft be 
■de advocatione medietatis ecclejiae, and the quare impedit in this laft 
cafe 1 ad medietatem ecclejiae or ecclejiam ; but in the cafe of tenants 
in common they mud all join in quart impedit againft a ft ranger; 
and fo if the one ufurp upon the other, the other has no remedy; 
hut if they do not join in the prefentation, the bithop may tefttfe 
to admit the prefentee. 

a. In cafe of -coparceners ef an advowfon, their right is feveral, 
and therefore becaufe the advowfon is but one, the .writ of right 
muft be de medietate advocationis ; but their poffefiion is partly 
joint and partly feveral ; for if they all join in a prefentation, the 
biftiop is'Eound to accept their prefentee, and if they are dtfturbed, 
they {hall join in quare impedit t bat if they do not agree pmong 
themfelves, the biftiop may refufe all their prefen tees; but if the 
eldeft prefent alone, the bifhop is bound to accept her prefentee by 
particular privilege which Ihe hath, which privilege goes to her 
aflignee, &c. But if they make compofition (which may be by 
parol) if a ftranger ufurp, (he againft whom the ufurpation is 
made may maintain a quare impedit againft a ftranger, whether the 
compofition be according to common right or other wife. But 
their poffeflkms are lb joint that they cannot ufurp one upon an- 
other, no more than tenants ia common. 

3. Patrons of united churches have alfo feveral rights, and there- p « r ® n,0 ^ uni 
fore the writ of right ought to be de medietate advocationis', and w utc u ‘ 
their poffefiions are alfo feveral, lb the one may ufurp upon the 
other, and drive him to his quare impedit ; and each of them, if 
he be difturbed, Ihafl have his quare impedit againft a ftranger. So 
that tenants in common have leveral rights but jjoint poffefiions $ 
coparceners feveral rights but pofieffions partly joint and partly 
feveral; but patrons of united churches have Doth rights ana pcrl- 
fefiions feveral. To prove which diverfity he cited 3 3 Hen. 6. 1 f « 

5 Hen* 7. 8. »4 Hen. 6 *. ty. Co. Li. 186. 3 Cro. 68S. Wind- 

Jor’s caw, Co. Entr. 489. which lalt books prove, that though in 
cafe of united churches there is but one^ advowfon hi right, yet 
every patron has the whole advowfon to his turn j bat the writ of 
right muft be according to the right. See Moor 867. Dier 299. 

4. He 


E e e 
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.Apptr.dattcy - 4. HC faid he would confider, what would deftroy an appen- 
. * rQ # d ' daucy. If* advowfon by aft of the party be once fevered from 
the manor to which it is appendant, though but for an inftant, it 
.becomes in grofs, and the appendancy is deftroyed for ever. And 
therefore the difference is, if a man fcifed of a manor to which an 
advowfon is appendant, accepts a fine of *the advowfon, and grants 
and renders every fecond turn, by the alternate turn the appen- 
' dancyicontinucs. But if he levies a fine of the advowfon, and 
■ accepts a grant and render, the appendancy is totally deftroyed, 
becaufe there was an inftantaneous feverance. So if there be two 
cgparceners of a manor, to which an advowfon is appendant, and 
they make partition of the manor, without taking notice of the 
advowfon, the advowfon at each turn continues appendant ; but 
if they make exprefs exception of the advowfon upon the partition, 
it becomes in grofs i If they make partition of the manor, and 
the demcfnes are allotted to the one, and the fervices to the other, 
the manor is deftroyed, and the advowfon becomes in grofs. But 
if the one dies without iifue, fo that the demefnes defcenjl to her 
who has the fervices, or vice verfa, the manor is revived^ and the 
advowfon becomes appendant again, becaufe it was by aft in law. 
So that the diverfity is, where the feverance. is by aft of law, and 
where by the%ft of the party. 17 Edw. 3 . 38 . 12 Hen. 7 . 5 . 

8 Co. 79. Bro. Quare impedit 118. Co. Li. 122. The queftion 
then will be, if the union be an aft in law ? And he was of opi- 
nion, that it was, becaufe it is made by the fpiritual judge, who is 
the chief aftor in it. And though the advowfon be deftroyed by the 
union, yet when it is fevered in turns, each turn becomes appen- 
dant ftill, becaufe it is done by aft in law, which does not alter 
the nature of the thing. And that union does not deftroy the ap- 
3 Cro. 686. pendancy, he cited Dier 259. as an exprefs authority, and Wind- 
Jor s cafe is an authority in point. For that was a quare impedit 
for a church united as appendant, as appears by 3 Cro. 688 . If 
then at common law union would not deftroy the appendancy, 
much lefs will an aft of parliament do it, which is an aft of the 
higheft law, which defigns to do no wrong to any, but only to 
take away the incumbency, and give to each a fecond turn inftead 
of it, and in the fame plight, as he had the advowfon before. 
Therefore he was opinion in this^cafe, that this aft of parlia- 
ment had not deftroyed the appepdancy, but that the plaintiffs had 
good title to prefent every fecond turn by the grant of the reftory. 

chu«^e°f[ of* But Nevill juftice and Treijy chief juftice againft this for the 
which one i« defendants argued, that the appendancy was deftroyed by the 
un * on » an< * t ^ en n °thing palled by the grant of Sir Thomas Gouge 
to the plaintiffs. For the adquam, (Sc. conveyed nothing, if there 

appendancy. was 
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was no appendancy. And Treby chief juftice faid, that union was 
originally the fubjedfc of the canon law, concerning which there 
arc many rules which have been received by the common law, and 
thereby became part of it, for the interpretation of which, regard 
might be had to the ipiritual law, in which they were firft ufed. 

3 Cro. 501 . And in foreign countries rights of advowfon and pa- 
tronage are determined in fpiritual courts, but our common law 
fdmits of no fuch thing. Qu? 2 Injl. 273. 

Linicood provinc. 159. conjlitution. O thorns 35. fays, that by Union, how 
union the church which is united is extindt, and of the two befie- « operate*, 
{ices the more worthy {hall be retained ; and all unions ought to be 
perpetual and unlimited, and by confent of all the parties con- 
cerned } but the patrons are more than confenters, for they ex- 
tinguifh an old intereft ; for the church united is a new thing 
created, and there is another patron and patronage created than 
were before ; fo that this church is not the ancient re&ory nor vi- 
carage, but novum aliquid tertium cortipofed of both j and he who 
is ma de patr on by the ordinary (for the patronage may be limited 
as weirtoone as to both) may have a quare impedit , though he 
has not had execution by prefentment. 50 Edw. 3. 27. a. So that 
it muft be a new advowfon, which is created j and not the old, 
which continues. And this new advowfon is not appendant, 
neither in refpedt of the one nor of the other ; but it is like the 
cafe of an efeheat f where Blackacre is held of the manor, and Efche>t> 
©{cheats, it is incorporated and become parcel of the manor. So 
that the vicarage here is extindt and the advowfon alfo (and if the 
vicarage were not extindt, it would be againft the plaintiffs, for 
then the quare impedit ought to be brought for the vicarage) and 
inftead of the vicarage every fecond turn is given to prefent to this 
new church, which is in grofs, and cannot be appendant. And it 
feemed to him, that the patronages of the diftindt pariihes were, 
annihilated, and a new advowfon created, which fhould go every 
fecond turn to the feveral former patrons, which is a new advow- 
fon in grofs. And though it might be objedted, that there was 
here the agreement of all parties, that the fecond turn fhduld come 
inftead of the vicarage, and in the fame plight as that was. He 
confefted, that union was wholly by a£reemg|t. DoSiorand fiud. 

1 16. b. and the parties have power to appoint the turns, but not 
to make an appendancy, for no confent* but time immemorial 
only, can do that. Appendancy confifts wholly in prescription, Appendancy. 
and paftes in grants under the Words cum pertinentiis. It is true, 
that in pleading there is no need to lay'a prefeription, 4 Co. Tir - 
ringbam s cafe. But it milft he always taken that it was by preferip- 
tion, Dter 199; Then there cannot be here any appendancy, 
becaufe the beginning of this new church and advowfon is well 

known. 
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Advowfoh of 
a vicarage ap- 
pendant to a 
manor. 

1 Roll. Ah. 

3 t • >pi| I 


Qian impedit 
upon union. 


known* and (hewn in the declaration. Befides, that it is impof- 
fible to make a new church appendant, for that would be in effedt, 
to make that which is done at this day, to be done long ago. As 
to the cafe of Dier 259. which is the only cafe, where quart im - 
pedit is brought upon an united church ; the words of the book 
are [JE/ i Jtntfemhle en 1 ’ autre cafe per 1 ' opinion d'afcuns\ which im- 
ply, that others were of a contrary opinion. 2. This point of 
appendancy is an unnecefiary queftion there, as appears by reading 
tne cafe. 

Objection, Windftrs cafe. 3 Cro. 688. 

Anfwer. That was not a church united, nothing of it appears 
in any of the other reports of the cafe, nor in the record itfelf, 
but it feems to be an imaginary difeourfe of Crake i but yet there 
were the words adbuc fertinet, which are wanting in this cafe} 
but there was no neceffity there, to fpeak of an union, for he 
would fuppofe (which is not at all improbable) that there were 
two lords of two adjoining manors, who contributed to the build- 
ing of the church j the one contributed more by one partthan the 
other, and fo rcferved to himfelf two turns, and the other lord 
had the third turn ; fo that there was no neceffity to rcfort to 
Crete's imagination of an union, to maintain the declaration in 
Windfors cafe* but this fuppolition is much more probable and 
agreeable to the rules of law, for patronum faciunt dot, aedificatio , 
fundus. Heretofore it was doubted, whether the advowfen of the 
vicarage was appendant to the redory, 17 Edw. 3. 51. and it was 
long before a vicar obtained the repute of a corporation * but it is 
now fettled, that it may be appendant to the redory; and Coke 
fays, that it may be appendant to a manor. 

As to the diverfities taken by Powell juftice between tenants in 
common, and coparceners of advowfons, and patrons of churches 
united, he faid that the books were clear, and he agreed with 
them. But competition, he faid, might make an advowfen ap- 
pendant to become in grofs, but pot e contra. 

If a man brings quare impedit for an advowfen appendant to a 
manor, he has no neceffity to (hew prefeription for the appendan- 
cy, but may fey generally, that he was fejfed of a manor, to 
which the advowfen is appendant. In the feme manner in this 
cafe when the plaintiff has once executed has turn by prcfentment, 
in quare impedit afterwards he has nothing to do, but to fhew, and . 
fay, that he was feifed of every fceond turn ut in gretfb, and has 
no need to derive his title higher, Vaugb. z, 3 Cro. 81 r. 3 Leon. 
163. Cbeverttns cafe. 

1 Objection 
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* 1 

Objedion. This would do a wrong, to deftroy the appendancy, 
and convert it into an advowlon in gro fs. . • 


Anfwer. An advowfon in grofs is as beneficial as an advowfon 
-appendant, and this turn given by the ad of parliament comes in- 
ftead of the vicarage, but cannot be appendant, becaufe it is impof- 
fible, fince all the world knows that it begun but by the ad. And 
though the union is by ad of parliament, it is not material ; for 
when an ad concerns a particular eftatc, it is but a higher fort of 
conveyance. And then if it makes ufe of the terms of the com- 
mon law, the court ought to make fuch conftrudion as the com- 
mon law would have made. For which reafons he was of opinion, 
that the appendancy was wholly deftroyed. 


A rtatate con- 
cerning a par- 
ticular edateis 
but a higher 
way of con- 
veyance. 


As to the third point, whether the declaration was good notwith- 
ftanding that no prefentation was laid to the church of St. Aunt Prefentation 
Blackfriars , all the court was. of opinion that the declaration for 
this fault was ill, and therefore that judgment ought to be given nC 

for the defendant. 


Powell juftice faid, that a prefentation to a church is the only 2 Roll Abr. 
pofleffion. A grant will veft a title in the grantee, but nothing 376- ^ 
will give pofleffion but a prefentation. Then it would be abfurd 
to maintain a poflefTory adion without a pofleffion. Therefore a 
prefentation is always neceflary for the maintaining of a quare im- 
pedit , except in fome fpecial cafes ; as if a man found a church, 
and before he prefents he is difturbed, lie (hall maintain a quare 
impedit without (hewing a prefentation, by (hewing the fpecial 
matter. So if a church has been appropriated time, whereof, (3 c . 
fo that none knows who was the laft incumbent, if the appropria- 
tion be dillolved, fo that the church reverts to the heir of the firft 
founder* if he be difturbed he may (hew the' fpecial matter, and 
maintain a quare impedit without lhewing a prefentation. The 
lame law if a man be difturbed after recovery in a writ of right of 
advowfon, before he has prefented, though heretofore it was a 
queftion. So where the King is intitlcd by office, that J. S. The King in- 
died feifed of an advowlon, ( 3 c. though this docs not give the titled by 1 
King fuch pofleffion, as the office gives of lands (for there before a ofHce - 
man can controvert the King's title he muft travcrle the office, but 
in the cafe of an advowfon if the King brings a quare impedit a man 
may controvert his title before he has traverfed the office) * yet the 
King upon fuch office may maintain a quare impedit before presen- 
tation.. But in this cafe a prefentation (hould have been fhewn, 
which the defendant might have tfaverfed. And though it was 
objeded, that the ad made ufe of this word patron as defignatio 0b j 

F f f perj'onae , 
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perfonae , and therefore the averment that Sir Thomas Gouge was 
verus et indubitatus patronus was enough. The court anfwered, 
that if the a<^ intended this word patron as def.gnatio perfonae, then 
it muft be an advowfon in grofs, and confcquently the plaintiffs 
would have no title, by the refolution of the fecond point. But it 
appears, that the adtdid not defign it as a defignation of the perfon, 
but refers it to the former right ; and therefore the plaintiffs, to in- 
title themfelvcs, ought to make Sir Thomas Gouge compleat patron 
in law, which fhould be by (hewing a prefentation. For if there 
were an ufurpation upon Sir Thomas Gouge , and the fecond turn 
had happened during the ufurpation, the ufurper muft prefent, un- 
til he is removed. And Powell juftice faid, that Raft. Entr . 522. 
was a cafe almoft in point, and gave great light to the matter of 
the union, and that in quare impedit a prefentation muft be (hewn 
before the union, and by * reafon of which defedf alone Powell ju- 
ftice was of opinion, that judgment ought to be given for the de- 
fendant. Treby chief juftice faid, that if the plaintiffs had claimed 
it as the old vicarage, that then a prefentation ought to be (hewn 
as well in this as in all the other cafes of quare impedit w* by 
Powell juftice, for prefentment makes a title where* 'ffierer is none, 
and proves a title where there is one. Hob. 192. Vaugh. 9, 10. 
io Co. 33, 34. But as this cafe is, he doubted more of this than of 
the fecond point ; for the quare impedit is not brought for the vicar- 
age which is deftroyed, but for the new church ; and therefore 
titis title to the vicarage feems but inducement. But yet he faid, 
that he inclined to believe that the plaintiffs fhould have laid a pre- 
^wdin 1 dif ^ cntat ' on > hecaufe general pleading is always difallowed, as well in 
allowed 8 . ' cafes upon ftatutes as at common law. Hob. 29 7. Jones 6. 11 

Hen. 7, 8 5 Ed. 4, 5 b. And though it is objected, that the 

adt fays* [the patron, Gfr] and the plaintiffs have averred, that 
Sir Thomas Gouge was patron ; yet they fhould have (hewn, how 
he was patron, for the reafons aferefaid given by Powell juftice. 
Obj. And though it was objected, that it might be taken, whether he 

Anfw. was patron or not ; he anfwered, it was d.fficult to traverfe fo ge- 
Iffue, patron neral a word as patron, or not; and there was but one precedent 
see 80 *’ heiror of fuch a general iffue, which is 28 Affij. 22. But one ought not 
to rely upon that book, becaufe pleading was riot then arrived at 
any perfection. One cannot take iffue upon the word heir, &c. 
For which reafons he was of opinion, that the declaration was ill 
in this point alfo. Judgment was given for the defendant. 

. Note, Powell juftice faid to Treby chief juftice, that Holt chief 
juftice agreed with him as to the fecond point againft the opinion of 
Treby . In error brought in B. R. the judgment was affirmed, but 
reverfed in parliament afterwards, as Levinz reports. 

1 Ludding- 


Obj. 

Anfw. 

Tflue, patron 




203 


Eafter Term 9 Will. 3. 


Luddington verf. Kime. 

Intr. 7/7;/. 5 Will, & Mar. C B. Ret. 1561 . 

R Eplevin of cattle taken in Willoughby, in a -place called IVtft- S. c. 3 l ev. 

fields 1 1 Nov. 3 Will. (S Mar. The defendant makes conu- ^ 
fance as bailiff to Syms, and (hews, that Sir Thomas Bamardijlon 3 lw.Ab. 
was feifed in fee of the place where, (sc. and being fo feifed £9 183. p. 24. 
OSlob. 3 Will. (S Mar. demifed it to Syms, to have and to hold from Eq'ia^T'' 
the 29th of October 3 Will. (S Mar. until the 25th of March fol-SMod!^ 3 
lowing; and the defendant as bailiff to Syms took the cattle in the ^ 59 - Ar g . 
place where, (Sc. damage feafant, (Sc. The plaintiff pleads in bar ciibb. 3 2i.’ 
of the conufance, that Armyn Bellingham' was feifed in fee of the 2 Vern. 4 $o. 
place where, (Sc. and licenfed the plaintiff to put in his cattle, 6 ?c. ^^ od 2 , +° 3 - 
and traverfes the feifin in fee of Sir Thomas Bamardijlon. Upon s«e Doc v. 
which iffue is joined. And the jury find a fpefial verdidt, that Sir Holmesand 
Michael Armyn being feifed in fee of the manor of Willoughby , where- Triif.^ i' and 
of the oil-v?* Where, (Sc. ejl et adtunc fuit parcella , made his will, Mich. 12. 
by which (after a devife of a rent charge out of the faid manor) he 3 

devifed the faid manor to Evers Armyn for life without impeach- 1 ° n ’ 
ment of wade,* and in cafe that he thould have any iffue male, 
then to fuch iffue male and his heirs for ever, and if he fhould 
die without iffue male, then to Sir Thomas Barnardi/lon, nephew 
to the devifor and his heirs for ever ; the jury find, that Sir 
Michael Armyn died, that Evers Armyn entred, and was feifed 
prout lex podulat ; and being fo feifed differed a common recovery 
to the ufe of himfelf and his heirs for ever ; and devifed this manor 
to Armyn Bellingham and his heirs for ever, and died without ha- 
ving any iffue ; that Sir Thomas Bamardijlon entered, and demifed 
to Syms ; that Armyn Bellingham entred upon him, and licenfed 
the plaintiff to put in his cattle, and that he did accordingly ; and 
that the defendants as bailiffs to Syms took the cattle damage fea- 
fant } et Ji , (Sc. This cafe was argued feveral times by ferjeant 
Pemberton for the plaintiff, and ferjeant Birch for the defendant in 
Eajler term 8 Will. 3. and by ferjeant Wright for the plaintiff, and 
ferjeant Levinz for the defendant in Hilary term 8 Will. 3. And 
now in this term the judges pronounced their opinions in folemn 
arguments on the bench. 

The firft point that was made in this cafe was, whether the , Point> 
eftate devifed to Evers Armyn was an eftate tail, or for life only. 

If it was an eftate tail it would be clear for the plaintiff, for then 
it would be a common cafe ; Evers Armyn tenant in tail, re- 
mainder to Sir Thomas Bamardijlon in fee, Evers Armyn may well 

• fuffer 
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fuffer a common recovery, and bar all remainders. But the whole 
court refolved, that Evers Armyn had but an eftate for life. 

Powell juftice faid, that he would confider, i. The cafe as if 
the devife to the iflue male had been omitted, viz. as if the words 
had been, I devife to Evers Armyn for life without impeachment 
of wafte, and if he die without iflue, then to Sir Thomas Bar - 
nardillon in fee. 2. He faid, that he would confldcr all the words 
©gllc&ively, as they are in the will. 

Tail by implt- j. As to the firft he faid, that there were apt words to raife an 

€*ueo. eftate tail by implication, as 2 Cro. 415, 448, 655, 695. 9 Co. 127. 

But in all thefe cafes no exprefs eftate for life was devifed. But 
where there are words which convey an exprefs eftate for life, as 
in this cafe, there fubfequent words will not create another difte- 
rent eftate in the fame party by implication 3 for which he cited 

C0.Li.319i Bier 171, 330. 3 Cro. 248. Moor eg*. 2 Leon. 226. 3 Cro. 

6 Co. 16, 17. j ^ Moor 123. 3 Leon. 130. 4 Leon. 4 1 . 1 Mod. 189. 2 Roll. 

Re. 282. 1 Buffi. 220. 1 Leon. 159. And though t oy lor d^chief 

juftice Hale in 1 Vent. 2'^o. was of a contrary opinion (to' whom 
he bore a great deference) yet he could not concur with him ; for 
the books cited by Hale, viz. 1 Roll. Abr. 837. Moor 68 >. 2 Roll. 
253. Stile 250. depended upon particular realons. But 1 Sid. 47. 
Plunket v. Holmes is an exprefs authority for this opinion of his own j 
where a man devifes to his fun T. for life, and after his deceafe, 
if he die without iflue living at his death, to L. &c. it was ad- 
judged that T. had an eftate for life only. But Treby chief juftice 
in his argument faid, that if the deviie had been to Evers Armyn 
for life, and if he died without iflue male, then to Sir Thomas Bar- 
nardifton , that this had been an exprefs eflate tail in Evers Armyn ; 
becaufe it could not be fuppofed, that the devifor intended to 
make a breach in the eftate, viz. that Evers Armyn fliould have it 
for his life, and when he died it (hould revert to the heir of the de- 
vilor until the iflue of Evers Armyn were dead, for it could not go 
to the iflue of Evers Armyn , admitting that it was not an eftate 
tail in Evers Armyn , becaufe there was no devife to the iflue of 
Evers Armyn , and Sir Thomas Barnardifion could not have it until 
Evers Armyn was dead without iflue, and therefore in the interim 
it muft revert to the heir of the devifor, which was apparently 
againft his intention. Befldes, that (by him) tenant in tail in 
many refpedfs is but a bare tenant for life, as to charge, Use. And 
though the words without impeachment of wafte were added, 
that will not hinder it from being an eftate tail. For which he 
cited Old Bendl. 31. pi. 126. as exprefs in point. Note, That is a 
limitation by fine. 


As 
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As to the fecond, Powell juftice faid, confidering all the words To E. a. for 
colle&ively as they were in the will, that Evers AYmyn had but an wi,hout 
eftate for life ; and. the whole court agreed with him. And they j>f 5 ^“^ 
held farther, that the iffue male of Evers Army n (if there had been in cafe he have 
any) wpuld have taken a fee by purchafe. For, 1. They held, *j^“ e 
that though the word iflue is fometimes conftrued as heirs, and a m3 i e 1M i 
word of limitation, yet in a devife it may be a word of purchafe *>«■« for 
as well as of limitation. When it is. taken as a word of limitation, ever ‘ 
it is collective, and fignifies all the defcendants in all generations ; 
but when, it is taken as a word of purchafe, it may denote a par- 
ticular perfon, as 3 Cro. 4.0. Savil. 75V 1 Anderf. 132. 2 Leon. 35. 

2 Buljl. 108. prove, that this word iffue may be defignatio per - 
fonae. . And Hreby chief juftice laid, that words left apt had been 
ufed and allowed good, for words of purchafe. 1 Co. 05. b. 

Feoffment to the ufe of A. for life, and after his death to the ufc 
of his heirs, and the heirs females of their bodies; the word heirs 
waf! allowed for a good name of purchafe. So 1 Co. Archer's cafe. 

And yet heir is more naturally appropriated to limitation than, to 
purchafe ; but becaufe it appeared that the intention of the parties . 
was to ufc it as d*jignatio perfonae , and a word of purchafe, it 
was allowed good. Much more (hall the word iffue be allowed 
a good word of purchafe, where the party intends that it (ball be 
fo, and that intention* is apparent. But the chief cafe upon which 
they relied, was die cafe of Clerk v. Day , 1 Roll. Ab. 839, 3 Cro . 

313. Owen 148. Moor 593. the record of which they had fecn; 
and though no judgment is entred upon the roll, yet Moor (who 
reports the cafe as depending more than a year after the time of 
which the other reporters make mention, and who probably reports 
it more exadly, for Crake was then but a young reporter, and Rolls 
reports it but by hearfay, for then he had not begun to ftudy the 
law) reports, that judgment was given. And that cafe is a ftronger 
cafe than this in queftion ; and Hale chief juftice mentions the fame 
cafe in 1 Vent. 232. and feems to allow it. The fccond queftion 
then will be, whether the intention of the teftator appears in this 
cafe, that the word iffue ihould be difigriam perfonae^ or whether 
he defigned it to be a word of limitation ? And they held, that the 
teftator defigned it to be a defcription of die perfon, becaufe he ad- 
ded a farther limitation to the iffue,' viz. ana to the heirs of fuch 
iffue for ever. In the cafe of King v. Milling , Hale chief juftice 
faid, if the limitation had been, to theiffue of the iffue, or the heirs 
of theiffue, in that cafe the word iffue lhould be taken as dejigna- 
tio perfonae, and die iffue had been a purchafer. 3 Keb. 99, 100. 

And V reby chief juftice faid, that this cafe is dittinuifliable from 
all the other cafes ; for the words are, if he. fhail have any iffue 

G g g then 
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then to fuch iffue, &c. Now the words [{hall have] are conditional, 
and have rcfpeCt to the birth of a fon not then in ejfe ; and the 
word any is all the fame’ as one. Then in common fpeech when 
!*. eV for ltfef a man has a ^ on » lt ^ faid that he hath iffue ; fo that it is almoft 
knd »f he * the fame thing as if he had faid, if Evers Armyn {hall have any one 
^Iffue V » i" on ‘ Ancf this is not- a {trained con ft ruCtion, confidering. all the 
tuch* iffue and circumftances of the cafe, for in Burchet and Durdaht's cafe the. 
their heirs ; court expounded the words [heir then living] to be all one as the 
fb'e 1 wo*fon« • word f° n Then in this cafe, if it had been the word fon, it had 
per Trtby ' been without controverfy. And though it was objected, that iffue 
chief ju it ice. j s a collective word, and that if Evers Artnyn had had two fons, 
uke*!» fee ji had keen uncerta in which of them {hould take j he agreed, that 
per Powell iffue was a collective word, but fometimes alfo it was taken limply ; 
wfi W, k 0t, if and - when he the one or the other, muft be determined by 

the circumftances of the cafe ; and therefore in this cafe the firft 
fons, and then fon Ihould have taken. But Powell juftice faid, that if Evers Ar~ 
tcTthclffueof m y n h ad had two fons, and then Sir Michael Armyn had devifed to 
R. a. X the iflue of Evers Armyn , both the fons of Evers A rmyn w^ild 
have taken ; becaufe iffue is a collective word, and it would not 
. have been void for uncertainty, as is faid, 3 Cro. 747. 2 Anderf. 
134. which cafe he denied to be law. And Bridgman chief juftice 
of the common pleas had denied the fame cafe heretofore, in the 
cafe of Bate and Amberjl v. Norton. 2. The court faid, that if 
this Ihould be conftrued an eftate tail in Evers Armyn, fome of the 
words in the will muft be rejected, as, 1. The claufe without 
impeachment of wafte, for every tenant in tail is difpunilhable of 
wafte. .2. The word heirs limited after iffue male; which will 
apparently oppofe the intent of the divifor, for he intended that 
all the daughters of fuch iffue fhould inherit, for the words will 
convey a fee to the iffue j but if it fhould be made an eftate tail in 
Evers Armyn, all the daughters of the iffue would be excluded, 
becaufe it muft be an intail male, if it is any intail. 

Objection. It was objected at the bar, that it was the devifor’s 
intent, that every iffue male of Evers Armyn fhould take j but if the 
court conftrue this a purchafe in the iffue male, then a pofthumous 
fon of Evers Armyn cannot take. For if. he could take, it muft 
be, either by way of contingent remainder, or of executory de- 
vife. Not the firft, becaufe the remainder will not veft before 
the particular eftate determines, viz. before the death of Evers 
Armyn. And executory devife it cannot be to fuch a pofthumous 
fon, becaufe it will not happen within the ufual time allowed' for 
executory devifes to take effect, which is but the fpace.of the life, 
of one man then in ejfe ; but this would be too long a time, being 
after die death of Evers Armyn . ... 

2 Anfw. 
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Anfw. But to this obje&ion Powell juft ice faid, that there were Executory ‘ 
two forts of executory devifes ; the one where the intiro eftate pafles devi,e ‘ 
out of the diviior,.as 2 Cro. 590. Pell’s and. Brown's cafe. 2 Foil. 

Rep. 217 (which Preby chief juftice faid was properly the execu- 
tory devife) ; the fecond fort is a fort of future devife, in which in 
the mean while the land defeends to the heir of the divifor, as 
Hainfworth and Pretys cafe, 3 Cro. 919. and the time allowed 
for fuch to take effect, was no more than one life then in ejj'e. 

Bat Powell juftice faid, that if this had been a devife to Evers Devife 
Armyn for life, and if after hi8 death he ihouldhavea pofthumous ^ * h 
fon bom by his wife, then to fuch fon and his heirs, and if not, j ea a ^ cr he ' s 
then to Sir Thomas Barnardijlon in fee; he was of opinion, that ihouid have 
if Evers Armyn in fuch cafe ijiould have a pofthumous fon, he 
would have taken by way of executory devife; for though this y m ’and his 
would not happen within the life of Evers Armyn, yet happening heirs ; and if 
fo ftiort a time after the death of Evers Armyn, as it muft be to be £ ot jjj n S fee, 
'Ttrrfon of Evers Armyn, he was of opinion, that this would have a poiihumoJf. 
been a good executory devife. But Preby chief juftice doubted fo " 
much of that, and was of opinion, that the time allowed for exe- ^^‘ontra 
cutory devifes to take effedt ought not to be longer than the life of fer Trtiy 
one perfon then in ejfe ; and fo it was held in Snow and Cutltrs cafe. 

But in this cafe the whole court was of opinion, that this was a con- 
tingent remainder to the iflue of Evers Armyn in fee j and there- 
fore a pofthumous fon could never take for want of a particular 
eftate to fupport the remainder, until he came 7 « ejj'e. And if the 
limitation had been to the firft fon, it had been the fame thing, 
for a pofthumous fon there could not have taken ; and though the 
intent of the devifor might be otherwife, yet his intent could not 
contrdul a rule of law fo ftrongly eftabliihed, that a contingent re- 
mainder ought to veft during the particular eftate, or eo injlante 
that it determines. And for thefe reafons all the court held that 
Evers Armyn took an eftate for life by this devife, remainder con- 
tingent to his iflue male in fee, 

2. point. 'The fecond point was, whether this eftate limited to 
Sir Pbomas Barnardijlon was a remainder veiled, or contingent, or 
an executory devife. If it was a remainder veiled, then Evers 
Armyn being but tenant for life, by his recovery had forfeited his 
eftate, and Sir Pbomas Barnardijlon might take advantage of it ; 
or if it was an executory devife to Sir Pbomas Barnardijlon the 
recovery will not bar it; but if it was a contingent remainder, 
then it was deftroyed by the recovery fuffered by Evers Armyn. 


Nevill 
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Remainder Nevil juftice was of opinion, that this was. a remainder vefted in 
e'Jpn™ °° ttm Sir T/bomas Barnardijlon , for which he relied upon Hutt. 118. 

Napper v. Sanders, Cro. C<7r. .363. And as to the cafe of Blanket 
v. Holmes, 1 Sid. 47. he faid, that admitting it to be law, it dif- 
fered from this cafe ; for there it was one intire claufe, but here 
there are intervening claufes between the deyife to Evers Armyn , 
and that to Sir Thomas Barnardijlon ; wherefore he was of opinion, 
that the recovery was a forfeiture of the eftate of Evers, Armyn, and 
that Sir Thomas Barnardi/lon might take advantage of it, and con- 
fequently that the judgment ought to be for the defendant. But 
Treby chief juftice and Powell juftice held, that this was a plain 
contingent remainder ; and though Evers Armyn forfeited his eftate 
upon the recovery , yet it dcftoyed tfoe contingency. For where a 
contingency is limited to depend upon an eftate of freehold, which 
is capable to fupport a remainder, it ftiall never be conftrued an 
executory d'evife, but a contingent remainder, z Sound. 388. and 
Reeve and Longs cafe, adjudged in C. B. and affirmed in -Bril. 
3!**. 408. upon error brought; though the judgment was revcrfed in the 
houfe of lords, but, &c. For executory devifes are only admitted 
in cafes of neceffity, with caution that they do not introduce any 
inconvenience, as perpetuities, &c. Co. Li. 18. 1 Co. 85. Vaugh. 
2p6. The firft remainder therefore in this cafe was a contingent 
fee to the iflue male of Evers Armyn ; and this remainder to Sir 
Thomas Barnardijlon is contingent alfo, not contrary to, but con- 
current with the former, according to the notion in Plunket and 
* Lev. 11. Holme's cafe {inter Hill 1658. B.R. Rot. 521.) and,ift a contin- 
gency with a double afped. -For if Evers Armyn had; had iflue 
male, then the remainder had vefted in fuch iflue male in fee ; if 
he died without iflue male (that is to fey, faid Treby chief juftice, 
if he never had iflue male) then to Sir Thomas Barnardi/lon in fee. 
And thcfe are not remainders expedant, the one to take effed after 
the other, but are contemporary. And as- to theobjedion, that 
this differs from the cafe of Plunket and Holmes, becaufe there 
were intervening claufes, they knfwerfcd, that that would make 
no difference. 

And as the objedion, that this remainder was vefted in Sir 
Thomas Barnardijlon . 

They ahfwer, that after a contingent fee is limited, no fubfe- 
quent limitation can be vefted. 10 Co. 85. Leonard Loveis’s cafe. 
Bat the devife here to the iflue male is a fee, as before is faid, and 
therefore the remainder to Sir Thomas Barnardijlon could not veft. 
But where the mean eftates are particular eftates (whether they 

are 
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are veiled or not) a remainder limited over may vcft. And the 
cafes Hutt. 118. and Cro Car. 363. are of mean particular eftites, 
and therefore there the remainder might well veil for in the latter 
cafe (which is ill reported by Croke) it appears in Littlet. Rtf. 159. 
that the mefne eftate was adjudged an eftatc-tail; and therefore 
that will be no authority to govern this cafe. Therefore they con- 
cluded, that Evers Armyn, having deftroyed the contingent re- 
mainder limited to Sir Thomas Barnardijion by the recovery, gained 
a fee ; and though it was tortious, yet it will be good againft all 
perfons, but the right heirs of Sir Michael Armyrnthe devifor. 

Serjeant Levinz objefted, that upon this verdidt the plaintiff obj. 
could not have judgment, for when Evers Armyn fuffered the re- For whom foe 
covery, and entred, having forfeited his eftate for life, he became 1 " e,sfound - 
a diffeifor ; then when Sir Thomas Barnardijion entered, he was a . 
diffeiffor; then when Armyn Bellingham entred, claiming by the 
devife of the difleifor, he could not be in at a better condition 
than the diffeifor was, and therefore when he entred he was a dif- 
leil'or ; fo that Sir Thomas Barnardijion was fe i fed in fee at the 
time of the demife to Syms ; and whether it was a rightful or a 
tortious feifin, againft a diffeifor, is not material. And therefore 
the iffue is found for the defendant. 

But to this objection the court anfwered, that Armyn Belling - Anfw. 
ham entred by title ; for admitting that Evers Armyn was a dif- 
feifor, yet he had right againft all perfons except the diffeifee, 
and confequently his devifee has the fame right; and then the 1 Wm >- S' 9 » 
feifin of Sir Thomas Barnardijion , which he had gained by abate- Adjudged for 
ment, was avoided ; and fo the iffue for the plaintiff. And there- foe heir at law 
fore judgment was given, that the plaintiff fhould have return, ** E y en 
&c. For judgment is entred upon the record for the plaintiff. men^AJD!” 

1717 , inter 
harnardijlon 
and Carter . 

S ERJEANT Pemberton moved to amend a fine, in which Sir Fine amend- 

John Forth was conufee, and Sir Manwaring, conufor, tb „ # 

which was levied of the manor of JgbJJeld , where the deed,, which every day’* 
declared the ufes, was of the manor of i Xghtjield, which was the true pr»aiceinthe 
name. And it was amended. c ' B ' 


H h h 


Birt 
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Birt qui tam verf. Rothwell. 

Intr. H. 8 Will. 3. G. B. Rot. 1608. 

s. c. Lutw. ' | ' HE plaintiff brought an adion upon the ftatute 21 Hen. 8. 
> 4 °- cap. 13. for 25/. for non-refidency by the defendant for 

Aaion upon five months. The defendant pleaded a former a&ion depending. 

The plaintiff replied, that it was brought by fraud, &c. And iffue 
thereupon and verdidt for the plaintiff. And Jenner ferjeant 
Ler. 296. moved in arreft of judgment, that the plaintiff has mifrecited the 
CnJjJc.m*. ftatote. For he fays, that by a ftatute made at the parliament 
21 Hen s. * held and begun the third of November 21 Hen. 8 . at Weflminjler , 
held tiLofifai, whereas there is no fuch ftatute } for the parliament was held 
mnfltriNtv. the third of November at London , and was adjourned afterwards 
to Weftminfler, and he cited 3 Cro. 853. Bond v. Tricket. And 
ferjeant Wriqbt of the fame fide produced a copy of the writ of 
fummons, which was to appear . the third of November at Bridc- 
•well in London ; and fo is the title of the adt upon the parliament" 
rolls. Levinz e contra for the plaintiff, faid, that all the prece- 
dents are as the plaintiff has declared. Raft. Entr. 599. Robin/. 
‘Entr. 414. exprefs. And the defendant in his plea has pleaded 
the ftatute, as the plaintiff has done in his declaration. And the 
parliament might meet the third of November at London , and 
S«e 2 Cro. b e adjourned the fame day to IVeftminfter. But he confefled, that 
v* Hunter the fureft way of pleading is to (hew, that the parliament was 
it 1 59. held fuch a year of the King, without taking notice of the com- 
Ftriiimtnt** mcncement, which is good pleading. And as to the cafe in Croke y 
heid fucb". the exception was taken there, but what was done upon it non 
y«« of th« con flat. But Wright anfwered, that it appeared by the printed 
ft atute book, that the parliament was not held at all at Wejlmin- 
commcacc- fter the third of November } for it is faid, that it was prorogued to 
ment. Weflminjler , and continued there forty-four days, viz. ufque ad 

the feventeenth of December. Now there are forty-four days ex- 
Ufqu* ai fuch clufive of the third of November. For the ufque ad in fuch cafes 
“XTl a< ^ s °f parliament always includes the day fo which the ufque 
°iLn«i>tV* r ' ad is applied s to which the court agreed, but in all other cafes the 
w«ys include* ufque ad is exclufive of the day} but in cafes of ads of parliament 
mhertticfit it is oftially faid, that the parliament was held ufque ad fuch a 
exclude* it. day, quo die it was prorogued. And Treby chief juftice faid. 
Prorogation it that the word prorogation was not found upon the rolls, until 
the S? l ^ c t * rae Edward the Fourth. But as to the principal cafe, the 
the time of court faid, that they ought to be very nice, how they proceeded 
&feu. 4. in this cafe, fince there are many precedents of the fame nature, 
and therefore curia advifare vult. Then It was moved on the 
• 1 behalf 
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behalf of the defendant, that a recordatur might be entred, to 
hinder any alteration of the record. But per curiam , that practice 
is not now in ufe. But Cook chief prothonotary faid, that the ufe 
heretofore of entring a. recordatur was, recordatur, 'that this re- 
cord is without alteration or interlineation ■, and then if there were 
any alteration afterwards, it would appear upon the record, to 
have been made after the recordatur entred. But now the practice 
is, to make a rule of court, that all things (hall continue in 
fiatu quo j and then, it (hall be tried by affidavit, whether there 
has been an alteration or not. Po/l. 343, 382. 


Lee. 

1 * 

F A L S E judgment was brought, to rcverfe a judgment of an jurirdiaionof 
inferior court, where the plaintiff declared, that the defendant i * ferior «“«• 
being indebted to him in fuch a fum for money before to him 1 Stund. 7j f 
lent, he affumed to pay him at fuch a place infra jurifdiSiionem -|£ k r Wl1 * 
■curiae. The defendant pleaded, non affumpfit infra fex annos. m 

And upon ilfue joined, verdidt for the plaintiff, and judgment. C. B. Baftcr 
And exception was taken, that it is not faid, that the money was *‘ ine 
lent infra jurifdiSiionem curiae . And for this caufe the judg- determined 
ment was reverfed. For, per curiam , though the debt is tranfi- • c " r .^ n 8>y. 
tory, and is a debt in every part of England , yet it ought to be JJ"[J ' 
hid, to arife within the jurifdiftion of the inferior court. But if 
the plaintiff had (hewn, that the money had been lent infra ju* 
rifdiStionem curiae , or if it had been for goods there fold ; the 
plaintiff would have had no need to fay, that the defendant af- 
lumed to pay infra jurifdiSiionem curiae ; becaufe the law creates 
the promife upon the creation of the debt ; which debt being 
within the jurifdidlion, the promife (hall be intended there alfo. 

Earl of Hereford verfas$y\y 

T RESPASS for taking of a boat. The defendant pleads, Demurrer 
that it was wrecked, and caft by the fea upon the clofe of the 
plaintiff, and that the defendant feifed it as belonging to the King, 

The plaintiff replies, and prescribes for wreck. The defendant 5 Rep. 104. 
demurs. And (notion was made, that the defendant might waive 
his demurrer, becaufe the King was concerned, and take iffue. I0 Mod. 20. 
But per curiam, that is, when the King is party to the record, > Vent: 17. 
he has fuch a prerogative ; but every perfou, whofets up a title * J°* e P 
for the King has It hot, as the defendant , does in this cafe. But 
adjourmtur. 

*■ , „ 


Drinkwell 
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Drinkwell verf. Fowkes, 

Kftopped by TN E B T upon judgment. The defendant pleaded in abatement, 
the uftt of the | J that a writ of error was fucd fuch a day upon the judg- 
rnent, which yvrit of error is ftill depending undetermined, c c. 
The plaintiff replies, that the original in debt was fued, before 
the- writ of error was fued, as appears by the Ujle of the original. 
The defendant rejoins, that the original bore tejle fuch a day, 

• which w£s before the writ of error was fued ■ but that in fad the 
original was not fued out until fuch a day, which was after the 
writ of error was fued. The plaintiff demurs, fuppofing that the 
defendant was eftopped by the tejie of the orignai. And of that 
opinion was Trehy chief juftice, who cited this cafe as adjudged ; 
Debt was brought upon a penal law, which by the ftatute ought 
to be fued within a year ; the defendant pleaded the ftatute, and 
that one year was elapfed before the luing of the adion, & V. the 
plaintiff replied, that he fued an original tefle fuch a day, which 
was within the year j the defendant rejoined, that though the**WrTt 
/y 409,486. bore tefle within the year ; yet it was fued after the year ; the 
plaintiff demurred ; and adjudged by the whole court, that none 
Wood t. • {hall t>c admitted, to aver, that an original was fued at any time 
Newton. contrary to the tefle. But Powell juftice was of the contrary opi- 
^ b’ R° Ge0 ' n ‘ on » and kid, that if a man is arrefted, and afterwards a writ is 
iWufen.141. fued with a tefle antedated j in falfe iniprifonmeut this may be 
avoided by pleading. Adjournatur. T 


Braithwait verf Matthews. C. B. 

f«/».3974*3. TLA HEtPS libelled againft Braithwait in the fpiritual court, 
for having faid } Matthews is a rogue, a cheating rogue, and 
keeps rogues company. Prohibition was granted. 


Hilliard verf. Jeffrefon. 

A Parfon libelled againft; the defendant in the fpiritual court of 
Tork> for having cut elms in the church.yard. ' Prohibition 
was granted, upon fuggeftion, that they grew on his freehold. 


Eafter 
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Sir John Holt Chief Juft ice. 

Sir Thomas Rokeby^ 

Sir John Turton yaftkes. 

Sir Samuel Eyre 


Dr. Greonvek’s cafe. 


D R. Greonvelt being committed laft vacation by the cen- 
fors of the college of phyficians, was this term brought 
into the King’s Bench by habeas corpus * upon which the 
gaoler returned, that the faid doctor being examined laft 
vacation, and convift, by the cenfors of the college of phyficians 
for his ill practice upon the body of J. S. in the year 1692. by 
which the laid J. S. died, was fined by the faid cenfors 20/. and 
committed to gaol, until he (hould be delivered by the faid college, 
or otherwifc by due courfe of law. Upon which return the court 
refolved feveral points. 


s. C. 1 Salk. 

Garth 421, 
49 *. 

See Comyns 
76. 

Commitment 
by the cenl’ors 
of the college 
of phyficians 
for male prac- 
tice. 

Until he 
(hould be deli- 
vered by the 
college, or due 
courfe of law. 


1. Ref. That the (entence or judgment was too general, for 
the caufe of commitment ought to be certain, to the end th~t the 
party may know for what he fuffers, and how he may regain his 
liberty; if he was committed for the fine, it ought to be until he 
pay the fine ; but if the intent of the cenfors was to punifti him, 
not only by fine, but alfo by imprifonment, they ought to have 
made them two diftinft parts of the judgment, by condemning 
him to prifoh Co Jong, an <4 from thence alfb until he (hould pay 
the fine. ' 


2. Ref. .That the Ring is creditor poenae (as TZa&eby juflice 3 srfk *85. 
termed it) and thar all fines for offences de jure belong to him ; ™e 
bccaufe it is his correction, and the. public revenge is in his hands ,* ^ 8 

I i 1 but 
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but yet the King may grant them, as in this cafe he has done to the 
college of phyficians ; and in like manner many lords of liberties 
Wive the fines for -offences committed within their lord (hips. 

bdn^ard* 3 * ^ That although the fine belongs to a fubjeCt by the 
ed , , n ?he a fineij King’s grant, as in this cafe to the college of phyficians ; yet the 
pardoned, King by pardon of the offence before the fine is fet, may in like 
manner pardon the fine. And as to the objection, that by this 
means the King may inake his own grant ineffectual ; the court 
anfwered and refolved, that the King neither by grant nor other- 
wife can pafs his power, or extinguifh that power which he hath 
to pardon offences. For per HoU chief juftice it is a perfonal 
truft and prerogative in him, for a fountain of grace and bounty 
to his fubjedts, as he obferves them deferving or ufeful to the pub- 
lic. And per Rokeby juftice, as he cannot but have the admini- 
ftration of public revenge, fo he cannot but have a power to remit 
it by his pardons, when he judges it proper. Of neceffity then, 
when the offence is pardoned, the fine is deftroyed, to whomfoever 
it may belong j becaufe the fine is the penalty of an offence ; and 
ps there is no offence where the crime is pardoned, fo there can- 
not be any penalty impofed for the offence. 

. « 

4. The fourth point, if the mala praxis of the doCtor in the 
year 1692 was not pardoned by the feveral adts of grace which 
have been made iince ; for then the commitment was illegal, tho' 
impofed only for a punifhmcnt, and not for the fine. And it was 
argued, that this power of correction in the hands of the college 
was in nature of a private judicature ; inftituted for the redrefs 
and reparation of thofe perfons, who lofe their friends by fuch 
prejudicial means ; that it is their fatisfaCtion and right, as an ap- 
peal is ; for this male practice has injured a private perfon, and 
the law allows him fatisfaCtion by this puniihment j the name of 
the King is not ufed in the proceedings, as in an indictment or in- 
formation; therefore the offence ought to be regarded, not as an 
injury to him but to the party, for which this punifhment is quaji 
a recompence, and therefore cannot be pardoned, no more than 
an appeal. 

But the court refolved, that mala praxis is a great mifdemeanor 
and offence at common law (whether it be for curiofity and expe- 
riment or by negleCt) becaufe it breaks the truft which the party 
has placed in the phyfician, tending direQly to his deft ruCtion. 
But yet the King may pardon it,, as he pardons greater crimes. 
And the proceedings againft the doCtor in this cafe Were not, as 
was objected, for reparation to the party, for that ought to be by 
aCtion upon the cafe, nor is it a civil profecution as an appeal is ; 

1 but 
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but a fort of criminal proceeding for the correction of the doctor ; 
and that therefore it could not be at this time (after fo many gene- 
ral pardons) impofed upon him. Arid the doClor was diicharged. 

Rex ■verf. Ingram et a!’. s.c.,i M <* 

TNgram and a hundred others being found guilty of a riot upon s * c# 2 Salk - 
•* two inquifitions taken before juftices of peace according to 13 $nh. 385. 
Hen. 4. cap. 7. now moved in arreft of judgment. Upon which Comb. +*3. 
ihefe points were refolved by the court. Jg 6 R * yn1, 

1. When a riot is fupprelfed by the juftices together with the Inquifidonfw 

jfherifF, having the pojfe comitatus with them for that purpose, and * e dbythefce* 
they conviCt the rioters by a record of the force upon their proper riflfandjufticei 
view, the (herifF ought to be party to fuch inquifition, and fo he wit ^ 
ought by the 19 Hen. 7. c. 13. But if the rioters difperfe of them- Hafe’a Hift. 
felves, and after they are parted, an inquiiition is made of it by pi Cor.Vol.i. 
two juftices of peace ; there is no need that it appear by the in* f<A - * 9 6 - 
quifition, that the ftieriff was party to the inquiry ; becaule the Before two ju- 
juftices may make the inquifition without him. ,c *'° pe * c *‘ 

2. When the conviction of a riot is by inquifition taken before 
two juftices of peace, the inquifition has no need to be, as taken 
pro domino rege et corpore comitatus, but pro domino 'rege is fufli- 
cient, or rather better j for their inquiry is not for the county, but 
for the King, and fo is the conftant form of fuch inquefts. But 
when an inquifition is by the grand jury, then it ought to b e pro 
domino rege et corpore comitatus. Sir William Williams objected, 
that et corpore comitatus was ill, becaufe their authority was not 
divided, or derived partly from the King and partly from the coun- 
ty, but from the King only, and executed only for him j and there- 
fore (by him) it ought not to be pro corpore comitatus. But this 
nicety was not .regarded, and the court feemed to be of opinion • 
that they were the fame. 

' V 

3. That tho’ the words df the ftatute are, that the juftices, (Sc. After the 
fhall make inquiry within one month after the riot, (Sc. yet an month - 
inquiry by them after the month is good. For the ftatute intended 

only to haften their proceedings, by fubjeCting them to the penalty Hawk 163. 
in cafe they did not make enquiry within the month, and not to 
reft rain their authority to the month, fo as it could not be execu- , + ,.° ' | 4 °* 
ted afterwards : for the lapfe of the month makes them incur the See now the 
penalty, but does not determine their, power. ,l * t> 1 G * 0, ** 


After the 
month. 

Comb. 173. 
Sid. 1 86. 
Hawk 163. 
c. 63. f. 31. 
6 Mod. 140. 
Ui- 

See now the 
Hat. 1 Geo. I* 
cap. 5. 


Guilliam 





Guilliam verf. Hardy. 

s. c. 3 Salk. f>\JILLlAM brought a fcire facias againft: the defendant as bail 
I’c. Caftj,. ^ to J. S. in an a&ion.brought by the plaintiff Guilliam again!** 
391. * him in the palace court, in which aftion the plaintiff obtained 

judgment; and this fcire facias wasto !hew caufe, whythe plain- 
tiff {hould not have execution generally, &c, The defendant 
Jtot ijy. p)e^ payment by the principal before the return of the fecond 
fcire facias i which was agreed to be a bad plea, b«yraufc the recog- 
nizance was forfeited by the return of the firft fcire facias. The' 
plaintiff demurs, and adjudged that the fcire facias ought to abate. 
4«4 refojved, * 

Bro Cerriora a rc O°rd ni ay be removed into the King’s Bench, as well 

ri, p|. u. " by certiorari out of the King’s Bench, as by certiorari out of the 
i Reir. Chancey and removal hither by mittimus. 

Certiorari re- . 

moves a record into B. R. The fame law mC. M. fo Isold by all the judges HU. gWI. 3. C.B.’ 1696*: 

2. 'Ref: if the judgment of an inferior court is removed into B. JR. by 

have oteeu* 0 cert i° rar l an< ^ P art y fues a fcire facias to have execution upon 
lion of V judg- luch -judgment ; he ought to fhew in his fcire facias that it is the 
mem removed judgment of fuch an inferior court removed hither by certiorari,- 
(trio*/ court!" an< * ou g^ t to & cw the particular limits of the inferior jurifdidtion, 
and pray Execution within the particular limits. But if. the judg- 
ment be removed into B. R. by writ of error, and affirmed, the 
party may have execution in any part of England, for hy the af- 
firmance it is become the judgment of the King’s Bench. But in 
a fcire facias upon fuch a judgment affirmed here the plaintiff ought 
to alledge, that it was removed hither by writ of error. And with 
this agrees j Sid. 213. Hutt. 1,17, 118. Rifam verf. Godwin. 
And therefore becaufe in the principal cafe the fcire facias did not 
exprefs by what means the judgment was removed into the King’s 
Bench, and general execution is prayed, where it does not appear 
to the court, that they can grant fucttj^eneral execution, for per- 
haps the record was removed by cert tor art': For thiS rcafon the 
court ^adjudged, that the fcire facias ought to be abated. 

3 Rff. The fcire facias was ill, becaufe it recited the judgment of the 

hr&r futim i n f er ior court, ficut per tnfpebHonem records nobis conjlat ; for if the 
Tm mtetiorj defendant pleads nul tiel record, it ought to be tried by the record 
court. itfelf, and not per injpettionemrecordi. But it ought to have been 
R*y- s°* prout patet per recorduntc And therefore , for thefe teafons the 
fcire facias was abated, facob. 


Parker 
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•Parker verf. Mellor. 


R Eplevio. The defendant pixels property toj. S. and prays 
returno babendo. And exception was taken to the plea, that 
the defendant could not have return, becaufe he cenfefled the pro- 
perty in a ft ranger. And Mr. Cartbew for the defendant cited a 
cafe between Butcher and Porter, Hit. 4 Will. 6? Mar. where pro- 
perty was pleaded in bar as in this cafe , '< and return was granted. 
And he took this difference, that where the plea goes to the point 
of the writ, fo that you can never have fuch a writ, there you can 
never keep the cattle ; otherwife where the plea goes in bar of the 
action. And he cited 2 Qro. 2 1 9. knd Holt chief juftice remem- 
bred the cafe between Butcher and Porter, and return was'granted 
there, becaufe the plaintiff had not any right to the cattle. And 
he cited ^9 Hen. 6. 35. where though the avowry was ill, yet the 
plaintiff having no right a return* was granted. And therefore 
in this cafe judgment was given ror the avowant, and a return 
igranted. Jacob . The fame point refolved Pafcb. 10 Will. 3. B. R. 
between Parrel and Scrimjbaw. 

Brown verf. Cornifh. 


Vent. 249. 

2 Lev. 92. 
P'fl. 2 vol. 
985. 

S. C. is Mod* 

1 22. 

6 Mod. 81. 

2 Cro 5 1 9. 

2 Ro. Rep. 

65. 

6 Mod. 103. 
S. C. Carth. 
398 . 

Defendant 
pleads pro- 
perty in a 
(tranger in 
bar, he (hall 
have return. 
Butcher v. 
Porter. 

1 Salk. 94.. 
Mich. 2 Ann. 
B. R. Prcf- 
grave v. 
Saunders, 

1 Salk. 5. 


7 N debit atm ajfumpjit. The defendant pleads paymen.t according s. c, 2 Salk. 

to the promifes, &c. The plaintiffdemurs fpecially, 1. Becaufe 516. 
the plea, as he conceived, amounted to the general ifliie. Bed non . 

allocatur. For per Holt chief juftice it is generally true, that no Til? in 
plea which admits, that there was once a caufe ,of adtion, amounts 
to the general ifliie. 2. The fecond exception was, that the defen - red g3 
dant does not pray judgment of the plaintiff’s adtion, but fays, quod Bn>. v»d. 
onerari non , &c. And per Holt chief juftice the defendant fhonld Me. 98, 105, 
not plead in this cafe, onerari non , &c. becaufe the difeharge is by p,/, 7 z 7 . 
matter ex pojl fafto, and there was once good caufe of adtion. But Clift Entr. 
in debt upon bond if the defendant pleads non cjl fablum ; or if it |°,£ the 
•be brought againftan heir, and he pleads rtens per def cent, the de- pie* ought to 
fendant may plead onerari non, becaufe he does not admit any ‘j on " , 
caufe of adtion j but in this cafe it could not be pleaded. And ‘ O u on e tor ' 0 1 * 
therefore judgment was given for the plaintiff 1 . Jacob. whkh cer- 

° tainly would 

have been the fame as the general ifloe. Ontrnri non, where pleadable 2 

A. drew a bill of exchange upon B. payable to C. or order ; B. 
accepts it} B. pays the money to C. C. indorfes the bill payable ,aion«onthe 
to D; D. brings cafe ageinft B who pleada payment to C. before c*fc on «/• 
tlie indorfement, D* demurs fpecially } and adjudged, that this 

Kkk amounts gi v( n » cvi- 
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dente on the amounts to the general iffue non ajfumpfit. Adjudged Mich. 
general iffue, 8 ‘Will. 3. B. R. Fereera Dimater and Hooper. Reported to me 

tiff had no caufe of a£Uoa at the time ho commenced his fuit. x Witfon 4$. 


Hallet verJl BivU 

s c. skin. r | ' R |5 S P A S S for taking of three cows in a place called B. 

® stik ego *'■ Th® defendant juftifies, that the bifhop otSa.HJbury was feifed 

Carth.* 380." of the hundred of A. in fee, in right of his bifhoprick ; and then he 
.5 Mod. 452. pleads prefeription for a hundred court, to be held from three 

Stau Marib! wccIc8 t0 tbrte week S i that upon plaints levied in the faid court, 
.«. ti. ' or before the Reward out of court, replevins time whereof, &e. 
sut. Weftm. have been granted to him who levied the plaint, of the taking of 
1. .. 1/. cattle; &c. that the plaintiff cepit et imparcavit tbefe three cows, 
being the cows of J. S. in the place where, (Sc. within the hun- 
dred } that J. S. levied a plaint of this before the Reward out of 
the courts upon which the Reward granted replevin, &c. by virtue 
■whereof the defendant as bailiff of the faid hundred court replevied 
the faid cows, &c. The plaintiff demurred. And exception was 
Colour. taken to the plea, that the defendant fliould have given colourable 
Mod. i2i. property at.leaR to the plaintiff; for the poffeffion given by the 
plea is not fufficicnt colour. 5 Hen. 7. 18 ,.a, Bro. Colour 43. 
3 Cro. £ 6 z. And for default of this, the phia amounted but to 
the general iffue. For the effedt of the plea is, that thefe cows 
belong to y. S. Now a plea of property in a Rranger amounts to 
the general iffue, and is ill. 27 Hen. 8. 21. a. 

But ferjeant Gould for the defendant argued, that the defendant 
has Confelfed poffeffion in the plaintiff, which is fufficient colour 
in trefpafs. 7 lien. 6 . 35. a. 1.4 Hen. 4. 25. a. Fitzb. Colour 243. 
And though it is objected, that the defendant has alledged, that the 
.plaintiff imparcavit the cows (which is impounded) fo that the 
cows were in the cuRody of the law, and not in the poffeffion of 
the plaintiff ; he anfwered, that imparcare fignifies but to inclofe, 
whereby the plaintiff might the better keep the covvs in his poffeffion. 
2. By him, it is not neceffary in this cafe, that the plaintiff give 
colour 5 for where the defendant by his plea makes title to himfelf, 
he ought to give colour ; but not where he alledges property in a 
Rranger, efpecially in the cafe of an officer, who might juRify by 
reafon of a procefs out of the King’s court. Befides, that fotae- 
times it is fufficicnt for the defendant to lay tht&whole r haftcr before 
the court by fpectal pleading, though he might have given the 
feme matter in evidence upon the general iffue. 2 Ventr. 20c. 
Hob. I27. Fitzb. Colour 


But 
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But per, Holt chief juftice, et tot am curiam , the defendant has 
not confefled here any poffeffion in the plaintiff ; for jthe defendant 
having pleaded, that the plaintiff cepit et imparcavit the cows of 
J, S. who is a ftranger, though imparcare fignifies to inclofe only, 
yet that will not aid it ; for whether the pound be private or pnb- 
lick, he who puts them in, has diverted himfclf of the poffeffion 
and property of the cattle. Then fince the defendant has allcdgcd 
the property to be in J. S. before and until the impounding, and 
at the time of the impounding they became in cuftody of the law, 
the defendant has not given any good colour to the plaintiff, becaufe 
it is not continued. But the defendant ought to have pleaded, 
that the plaintiff cepit et detinuit the cows $ and then he had given 
fufficient poffertion to the plaintiff. 2. After feveral arguments at 
the bar it was refolved, that the fubrtance of the plea was ill ; for 
the fberiff could not replevy by plaint at common law, but by 
writ only, and that in his county court. But by the rtatute he 
might replevy by plaint out of court. Then fince the fheriff could 
not have done this at common law, the hundred court, which de- Hundred 
rives its authority from the county court, cannot do it by preferip- 
tion. And the rtatute of Marlb. does not extend to the hundred plnTrepie- 
court. Therefore this replevin granted out of this court is ill, ef- vim. 
pecially being granted by the fteward, who is not a judge of the SeeSkin.675. 
court. And the ufage in fuch cafe will not alter the law. There- 
fore judgment was entred for the plaintiff. See Fitzh. N. B. 73. 

2 Inji. 140, 141. Co, Li, 145. Mr. Shelley. 


Breedon verf. Gill. 


U PON appeal from the commirtioners of excife to the com- s. c. Comb. 

miflioners of appeals, according to 12 Car. 2. cap. 24. the 474 * 
commiffioners of appeals offered to proceed in the examination of j j5 ’ a 8 ' 
the former fentence, upon the depofitions taken at the former trial. 5 Mod. *6$. 
Upon which a motion was made in B. R. Mich. 8 Will. 3. for a 
prohibition, upon fuggertion that all irtues ought to be tried by fatten of *p- 
examination of witnefles viva voce ; but that the commirtioners of peals from the 
appeals proceeded upon (hort notes taken by the clerk of- the com- “^®^ oner * 
miflioners of excife, who had no authority * which was not exa- Hob. 185. 


mination by the oath of credible witnefles, as the rtatute diredts. 5 8 7 * 
And it was argued at bar for the prohibition by Sir Thomas Powys, 

Sir Bartholomew Shower and Mr. Northey , and againft the prohi- 
bition by the attorney general, the foliicitor general, and Mr. Cowper , 
the fame term. And oeing moved the laft day of the term* Mr. 

Howell the clerk of the cjoramifiioners of excife informed the court 
•that the fuggertion was faife, for the examination of the witnefles 


was 
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■ 1 » 1 * 

was not by the clerk, but by the commiflioners of excife, for they 
were examinecl in the prefence of the commiflioners, and upon an 
oath adminiftred by their order. Upon which the court taking the 
If dw fogge- fuggeftion to be falfe, denied to grant a prohibition, upon the au- 
StafaE" thority of Hob. 66. The parifti of Ajloris cafe. And afterwards in 
Hilary term 8 Will. 3. the fuggeftion was amended, and framed 
in this manner, viz. that the commiflioners ought not to admit 
the depofitions, taken before the commiflioners of excife to be evi- 
dence, but ought to proceed upon evidence of witnefles examined 
before thcmfelves viva voce upon oath adminiftred by themfeives, 
or by confcflion of the party. And then it was argued by the 
council for the prohibition, that the proceeding is irregular, becaufe 
it does not purfue the direction of the ftatute j for all examinations 
ought to be upon oath by the letter of the a£t $ and the adt im- 
powers them to adminifter an oath, which argues, that it was the 
intent of the parliament that they fhould proceed upon evidence 
given before themfeives. And if the adt had not preferibed this 
method, the common law would have fupplied it, which fays, 
that all proceedings ought to be by examination of witnefles viva 
voce. Befides, that this proceeding upon the depofitions before 
taken cannot be a lufficient ground for the commiflioners of ap- 
peal to found their judgment * for the evidence (notwithftanding) 
may be mifreprelented, or evidence taken of the one fide only. If 
fentence be given againft a man before the commiflioners of excife 
by default, if the commiflioners of appeals upon appeal to them 
try the matter only by depofitions, the party condemned will lofe 
Dtpofuion', the benefit of crofs-examining the witnefles. Depofitions taken 
where evi before juftices of peace cannot be read upon appeal to the quarter 
dence * fefiions, nor can depofitions taken before commiflioners of bank- 
rupts be ufed at a trial at common law. And therefore thefe pro- 
ceedings being irregular, they pray the aid of this court, which 
ought to controui all inferior jurifdidtioos, and correct them in 
Partiality in their irregular proceedings* And Mr. Nortbey cited a cafe in the 
exereijing time of King Charles the Second, where the mayor of London 
jufttce. # efpoufed the caufe of a plaintiff fo vigoroufly in a court of the city, 
that no attorney durft appear for the defendant, until Hale chief 
jullice by menace of a mandatory writ out of the King’s Bench 
shorter v. allayed the heat of mayor. He cited alfo a cafe between Shorter 

Fuend, and Friend t intr. Hill. 1 Will. & Mar. B. R. rot. 39. where the 

* Mod Is 7 ca ^ c was thus : John Friend by bis will gave 10 /. to Martha Friend '> 
lmefp rituai and made Shorter his executor, and died } Shorter paid the legacy 
court does not to Martha Friend ; and afterwards Martha Friend made Friend 
» f *h e defendant her executor, abd died j ^ friend fued Shorter for the 
f/gKy by one legacy devifed by John Friend to Martha Friend his teftatrix in 
wttncft.B.R. the fpiritual court, where Shorter pleaded payment aad produced 
pr'oo^itlo*. one witnefs to prove it and becaufe the fpiritoal court refufed td 
2 admit 


the Kiog't 
Bench will 
not grant a 
prohibition, 

Pofi. 587. 
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admit the proof of one witnefs, prohibition was granted out of the 
King’s bench; and Shorter declared upon the prohibition, and after 
folemn debate confultation was denied by the whole .epurt. 

But e contra it was argued againft the prohibition, that fince the 
ftatute has given the commiflioners of appeals jurifdidtion in the 
principal matter, by implication it impowers them To proceed to the 
determination of the principal matter’ by means the moil proper, 
and which fliould feem convenient in their difcrctions ; and they 
have chofen means agreeable to reafon, purfuant to the ftatute, 
and commodious to the parties ; for the witnefles are examined and 
crofs-examined before the commiflioners of excife, and theii- depo- 
fltions entered by the clerk in court, and fubferibed by the wit- 
nefles themfelves. How can it appear to the commiflioners of ap- 
peals, that the party was opprefled in th« former fentence, if they 
be not allowed the fame evidence, upon which it was founded ? 

Trial of the caufe de novo will not be trial by appeal. When 
therefore thefe depofitions are tranfmitted to the commiflioners of 
appeals, and they proceed upon ,them, is not this proceeding upon 
oath? Without doubt examination upon oath in writing is ex- 
amination upon oath within the intent of the ftatute, and more 
beneficial to the King and to the party; for by this the evidence, 
if the witnefles die, is preferved, and the proceedings upon, the 
appeal are more expeditious, and the prefence of the witnefles is 
not required, when their attendance is requifite in another place. 

In appeal to parliament no evidence is admitted; but that which Appeal in 
was given at the former trial. And the reafon why the evidenee 
<riven before the commiflioners of bankrupts cannot be allowed at 
a trial at common law is, becaufe fuch matter does not come into 
the King’s bench, &c. by way of appeal. And the reafon of the 
'proceedings of the juftices at the quarter-feflions (as is mentioned 
by the plaintiffs council) is, becaufe their ancient method of pro- 
ceeding was fo. And in the fame manner this new jurifdi&ion 
follows their proper rules, for where original matter is given to 
original jurifdi&ion, they may chufe their methods of proceeding, , 
and no other court can ovej-rule them. Holt chief juftice faid, 
that this Cafe feems.to differ from all the cafes of prohibitions 
which have been granted, but the cafe of Shorter and Friend feems 5 h ° 0 ^ br ’ ^ 
to have themoft refemblance. But yet no prohibition ought to be n 0 prehw". 
granted to the fpiritual Court, for haying allowed evidence, which gained to 

the common law does not allow. But as to the courfe of grant- 
ing prohibitions for not allowing evidence w hich would be good /owing *vi- 
at common law, the difference is thus : When the ecclefiaftical f h e e nc c c 0 *^ 
courts are poflefled of a caufe, which is mecrly of fpirittJal conu- j,“ 
fance, the courts at common law allow them to perfue their own aiiow«r. 
methods in the determination of it; but when in fuch cafe co- " 

Lit lateral courts. 
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lateral matter arifes which is not of their conufance properly, 
there the courts of common law enforce them to admit iiich evi- 
dence as the ’common law would allow. Therefore if the fpiritual 
court require more than one witnefs to prove the revocation of a 
nuncupative will, the King’s Bench, &c. does not intermeddle. 
But if in fuit for a legacy payment or a releafe be pleaded, if 
they do not admit proof by one witnefs, the King's Bench grants 
f pi " a prohibition. In appeal in the eccleiiaftical court they examine 
the witneues de novo upon a new allegation, but that allegation 
may be compofed of the fame fadt ; and the appellant does not be- 
gin to Ihew his gravamen, but the other ought to maintain his 
ientence. And it feemed to him, that it was reafonable, that the 
commiffioners of appeals Ihould have power to proceed by thefe 
depofitions. But yet he could not be of opinion, that it was dif- 
cretionary in the commiffioners of appeals. Et adjoumatur. And 
afterwards in term . Pafcb . 9 Will. 3. the court pronounced their 
Opinion, that the commiffioners of appeals ought to adminiller new 
oaths upon the appeal ; becaufe the adt of parliament is exprefs, 
and has given them power to adminifter oaths for the fame pur- 
pofe. And therefore a prohibition was granted quoad the admitting 
of the demolitions taken in writing before the commiffioners cf 
•excife. Holt chief juftice faid, that his private opinion was, 

that if the witnefles- were dead, or could not be found, then the 
commiffioners of appeals might make ufe of thefe depositions} but 
that not being before him judicially, he would npt give a judicial 
opinion. 


Reynolds verf. Gray, 


S C. 1 Salk. 
70. 7*. 

Umpire eleft- 
ed by arbi- 
trators, , 


P ER Holt chief juftice, if arbitrators have authority to chufe 
an umpire, and they chufe A. accordingly; they have exe- 
cuted their authority, and cannot make another cledion, though 
A. does not accept of the umpirage. Contra , if they eledt upon 
exprefs condition; for then he is no umpire, untill the condition 
be performed. But Rokeby juftice doubted of this, for it feems 
implied in the election, if the party eledted will accept it. Ex re- 
latione m’ri Jacob. In the fame cafe it was faidalfo by Holt, chief 
juftice, that if the arbitrators chufe an umpire, before the time 
for them to make their award be expired, it is void, though they 
are refolved to make no award themfelves. Ex relatione m’ri 
Jacob. 


.Rex 
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Rex verf. magorem, See Exeter, 

Trin. 9 mil. 3. B. R. 

L INDSTONE fued a writ of mandamus directed to the mayor, (s'c. s. c. a Show. 

of Exeter , to command them to admit him to be an alder- 
man of the city being duly ele&ed. To which mandamus return 
was made, that Lindflone was never elected. And it was moved, thenuyor 
that this was an inefficient return, becaufe it was not under the f/' Mod , l6 
hand of the mayor, or feal of the corporation j and therefore it is Comb. 3*4.’ 
uncertain, againft whom Lindltone (hall have an adtion for this 
falle return. But per Holt chief juftice, et Mam curiam , the re- 
turn of a mandamus is matter of record, and adts done by corpora- 
tions upon record have no need to be under hand or feal, for in 
fuch cafe an aftion lies againft the body politick, or the perfons 
who procure the falfe return. And a return by fheriffs had no 
need to be under hand and feal before (he ftatute of York. Ex 
relatione mri Shelley. 


Lambert verj. Aeretrce. - 

S EVERAL part-owners of a fhip. Some of them were defirous 
that the fhip fhouid go to fea, and others of them would not 
confent. Upon which they procure the fhip to be arrefted by pro- 
ccfs out of the admiralty, and compelled thofe who intended to 
fend the fhip a voyage, to enter into recognifance in the admiralty, 
conditioned that the fhip fhouid fafely return. After which the 
fhip began a voyage, in which fhe was loft. And upon this the 
perfons, who were bound for the fafe return of the fhip, were 
fued in the admiralty. , Upon which a motion was made, that the 
King’s Bench would grant a prohibition, 1. Becaufe the recogni- 
fance not being in nature of a ftipulation, the admiralty had not 
power to compel the party to enter in it. 2. Becaufe this fuit be- 
ing in nature of debt upon a recognifance, the admiralty bad not 
cognifance of it. But the prohibition was denied by the c urt 
( abfente Holt chief juftice) becaufe this fuit is between the part- 
owners of the fhip, and the property is admitted ; and therefore it 
is properly conufable there. 2. If the admiralty had not power 
to take fuch recognifances all navigation muft be obftrudted, if one 
obftinate part-owner would not *confent, that the fhip fhouid make 
a voyage; and e centra it is very reafopable, that he have fecurity, 
that the fhip fhall return ifl fafety, finee he does not confent to the 
voyage. 'Ex relatione m’ri Shelley, Sec Littlet. fe8. 323. 

> Watkins 


Several pan, 
owners of a 
fhip, iffome 
will fend her 
a voyage, and 
fome not, the 
admiralty will 
take fecurity 
for the fafe re- 
turn of the 
{hip. and then 
(Ik fhall make 
the voyage. 

33 * 

12 ^;. 

4 Init 135. 
Pizgibb, 192/ 
Onllon v. 
Hebden, 

Trin. x8 U 
19 Geo. a. 

B. R. Same 
point agieed. 

1 Wilfon 10 1 • 
P, 6 Ann, 

B. R. 170 7. 

Degrave v. 
Hodges, 
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Watkins verf Perkins at Guildhall. 

Collateral JDERHolt chief juftice, if A. promife B. being a furgeon, that 
promile, ■* if B. cure D. of a wound, he will fee him paid ; this is only 

what. a promife to pay if D. does not, and therefore it ought to be in 

lWiifoo 5 * writing by the ftatute of frauds. But if A. promife in fuch cafe, 
305. that he will be J 3 .'s paymafter, whatever he (hall deferve ; it is 

3 Bo!ro n 9 *’ i mmcc iiately the debt of A. and he. is liable without .writing. 

128i« 


S, C. Combo 


Granby verf. Allen at Guildhall. 


Trover by the rr’ROP'E R brought by the hufband for money paid by the plaintiff’s 
mowy ^ wife to the defendant for land conveyed by the defendant to 
out by the the plaintiff’s wife by bargain and fale without the hufband’s know- 

wifp * ledge. And per Holt chief juftice, if articles of agreement are 

made by a feme covert by the order and appointment of her huf- 
band, and the money is paid by the wife in puriuance of fuch 
agreement; or if the hufband (though not privy at the time of the 
purchafe) afterwards confents to it, the property of the money is 
altered; and the hufband cannot maintain trover. But if he is not 
privy to fuch purchafe, nor agrees to it, trover will lie for him 
againft the vendor, who receives his money of his wife. 


8. C. Comb. 
450. 

3 balk. 234. 

Matter charg- 
ed by the act 
of the fervant. 

Show 95. 

2 Vern. 643. 
See 1 Wilfoa 


Bolton verf. Hillerfden at Guildhall. 

T HE defendant being a merchant, his apprentice delivered a 
note to the plaintiff obliging his matter to pay 100 /. to 
the plaintiff or his order, according to the cuffom of merchants. 
Upon this note ejj'umpjit was fued againft the defendant. And upon 
evidence at the trial, the plaintiff proved this notq to be the writing 
of the apprentice, and that the apprentice had once given fuch a 
note to Mr. Motipeffcn for money received by the apprentice of 
Mr. Mwpeffon, which money was applied to the matter's ufe, and 
that Mr. MonpeJJon had recovered the money of the matter. 7 he 
proof for the defendant was, that he did not truft his apprentice 
to give fuch notes; and that was proved by fevcral, who had been 
his apprentices. The apprentice himfelf fworc, that he had loft 
ioo /. of his matter’s money at play, and that the day following a 
foreign bill was drawn upon his matter, which he could not pay, 
and the money which he had loft at play both; therefore be re- 
ported to the plaintiff Bolton, with whom HUkrfclen ufually had 
dealings: and becaufe the perfon who brought the foreign bill, 

1 would 



Eafter Term 9 Will. 3. 225 

----- - - - - ■ - , : - * ' 

would not receive Guineas , being the only money that he had, he 
perfwaded the plaintiff, to receive the Guineas, and pay the foreign 
bill, which the plaintiff did ; and that the apprentice gave this 
note to the plaintiff, for money received of him to pay the ioo /. 
which he had loft at gaming. And per Holt chief juftice, in 
Stowell's cafe it was refolved, that though Slowed gave ready Stowd’s c»fe. 
money to his fervant to buy provifions, yet the fervant took them 
upon tick, and becaufc they came to the ufe of Stowed, he was 
adjudged liable, but he doubted of it. So in the cafe of Sir Robert Robe > rt 
Wy loads, Sir Robert Wylonds evqry Saturday gave the fervant money, ca £ 1 > ondiS 
to difeharge the expences of the week j the fervant did not pay the 
money due for feveral weeks together, though he received it of his 
matter j yet the vendor recovered againft JVylonds for goods deliver- 
ed to the fervant; becaufe every man ought to take care what 
fervant he makes ufe of ; and if the matter happened to have a 
bad fervant, it is more reafonable, that he ihould fuffer for the 
negligence or villany of his fervant, than a meer ftranger. 2. By 
Holt chief juftice, if a matter has never intrufted a fervant, to 
charge him by figning of notes in the matter’s name ; yet if the 
money for which fuch note is figned; comes to the ufe of the 
matter ; or if in this prefent cafe the fervant gave the note to raife 
money to pay the foreign bills charged to his matter, which is for 
the benefit of his matter ; fuch note will bind the matter, though 
he never permitted the fervant to fign fuch notes before. Put if 
in this cafe the note was given for the money which the appren- 
tice had loft at gaming, and which did not come to the matter’s 
ufe, the matter ought not to be bound by it. ’But the jury gave a 
verdidt for the plaintiff, which Holt well approved. 

Rex verf. Chalk c. 

HiL 8 Will. ?. B. R. 

U P O N a mandamus directed to the corporation of Wilton , s. c. Comb, 
to command them to reftore an alderman, they make re- J ) 9 i f franciljfe . 
turn, that he being mayor fuch a year, mifetnployed the revenue 1 

of the corporation, &c. to .fuch ufe, &V. and that he rafed one * s»ik 434. 
of the books of the corporation, &c, and that being charged with Sty ‘ 446,45 
thefe crimes, he had been heard what he could fay in his defence, 
and therefore they removed him, &c. And Mr. Nortbey took ex- 
ception to the return, becaufe it does not appear, that the party 
was fummoned ; and the rule in Glide’s cafe in this court, Trin. Be* v. Glide. 
4 Will. & Mar. yvas, that fummons was neceffary in all cafes of 4 Mod. 33. 
disfranchi&mcnt, except where, the patty does not live within the 
corpoftiot), but infomediftant place. And though it is faid, that 

M m m he 
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he was heard ; that might be without fummons, and therefore un- 
prepared. But per Holt chief juftice, a man ought not to be dif- 
N . iranchifed until he has been heard in his defenfe, upon notice and 

ouce * preparation ; and fummons is only neceflary for that purpofe. 

Therefore if a man be charged in plenis comitiis , and ordered to 
prepare by fuch a time, this will be good, though there be no 
a&ual fummffns; for fummons is only to give the party opportu- 
nity to make his defence, and if he be heard, &c. it is enough. 
And he faid, that he remembred a cafe, where the return was, 
that the party disfranchifed being jn common council, was exa- 
mined touching fuch affairs j and not being able to give fufficient 
anfwer to it, was disfranchifed. 2. The fecond exception was, 
that it is not faid that the order to remove him was under the 
Common feal. common feal of the corporation. But per Holt chief juftice, if a 
burgefs be conftituted by patent under the common feal, he ought 
to be difeharged in like manner j but if by election, there it is only 
entred in the book, and an order is fufficient to dilcharge him, fo 
that they may disfranchife him without any inftrument under their 
Common common feal. And (by him) a common council is incident to all 

council. corporations of common right, unlefs it be otherwife provided by 

the patent of creation. 3. The third exception was, that the of- 
Caufe or dif- fences were not fufficient caufes of disfranchifement j for as to the 
franchifcment. mifemployine or nonpayment of the money, that is no caufe of 
forfeiture, becaule the corporation may have their action for it : 

. betides, that it is not faid, that he was required to give any account 
for it. And as to the ruling of the books, it may be that the 
entry was wrong, and he only made it as it ought to be ; for it is 
not averred that it was as it ought to be, nor is the rafure averred 
to be to the detriment of the corppr4tion. And of this opinion 
was the whole court, and therefore a peremptory mandamus was 
granted. Ex relatione m'rt Jacob. 
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Sir George T reby Chief Juft ice. 


Sir Edward Nevill 
Sir John Powell 



Memorandum, Sir John Somers knight , keeper of the 
great fealy was created baron of Evefham, and lord 
high chancellor of England. * 


Williams vcrf. Lacy. 


E JECTMENT for lands in Somerfet/hire, upon the de- s. c. * Salk, 
mife of Sufanna Lacy. Special verdidt, that William Lacy 5^ g 
feifed of the lands in queftion in fee, by leafe and releafe. , "how 7 j 4 7 . 
bearing date 1 Apr. 1675, conveyed thefe lands to the ufe s c. Comb, 
of himfelf for* life, remainder to William his fan and the heirs p* 5 0 ' t2>) 3 , 
males of his body, remainder to the heirs males of his own body, Noy 126. 


remainder to his own right heirs } the jury find, that William the "S* 5 8 » 59- 
father died j William Lacy the Ion entred, and -was feifed in tail (j' eo e 2 U *‘ 2 * 
male } that 2 Will. & Afar. John Keite fued a praecipe bearing concerning 
tejle the feventh of November againft Miles Corbet tor thefe lands, re * 

which writ was returnable quinden Martini , at which day Miles R c «mry 
Corbet appeared, and vouched William Lacy the fon, who .was not without te- 
prefent in court; upon which a J'ummoneas ad ivarrantizandum if- 
fued, returnable oSlabis Hilarii following ; that in the mean while < d tlet ft arts- 
between the tejle of the fummoneas ad ivarrantizandum and the re- fur ^ 
turn of it, viz. the fecond day of January , William Lacy the fon Jd bliWthe 
by leafe ancf releafe conveyed the lands to Miles Corbet, to make return of u a 
him complete tenant to the praecipe ; that afterwards the recovery J*" a "^ a 2 *’ 
palled, which was to the ufe of William Lacy and his heirs ; that 4v«y. 
William 
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2 Burro. 1 134. William Lacy died feifed without iffue male, leaving the leflbr of 
’* urr0 - 1 **' the plaintiff his daughter and heir ; that the defendant was brother 
to William Lacy , and claimed by virtue of the intail to William 
Lacy the father and the heirs male of his body ; et ft, &c. The 
Angle queftion was, if a common recovery, in which there is no 
tenant to the praecipe at the return of the writ, but the perfon 
again# whom the praecipe is fued is made good tenant before the 
return of the fummoneas ad warraptizandum , and afterwards the re- 
covery paffes, be good or not. Gouty King’s ferjeant for the plain- 
tiff argued, that in all cales of adverfary writs it is dear, though 
the party was not tenant at the time of the tejle , but was made a 
good tenant before the return, it (hall be well enough. But fup-* 
pofe that he was not tenant at the return, then by plea of non- te- 
nure be might abate the writ, but if he vouch over, as to himfelf 
he admits the writ good, but the vouchee may counterplead the te- 
nancy j but if he does not do it, the recovery will be good again# 
all by eftoppel * but in fuch .pafe the tenant will not recover in value, 
becaufc he has loft nothing. But if he become tenant after the 
voucher, and judgment is given (which is not given upon the prae- 
cipe, but upon the la# voucher) this judgment binds the land ; fo 
that when the recoveror takes execution, the tenant cannot avoid 
it for this fubfequent purchafe ; fo that then the tenant lofes the 
land, and then he will recover in value again# the vouchee, and 
the- vouchee over. But if it be but a recompenfe by eftoppel, 
yet it will conclude all parties and privies and be a good bar to 
.bar them. Stile 319 26 Hen. 6. 49. Bro. Counterplea de 

voucher 32. Recompenfe in value 30. Godb. 2t8. If the law be 
fo in adverfary writs, as (faid he) it is, much more ought it to be 
fo in cafe of a common recovery, of. which the law takes notice as 
a common conveyance ; and therefore the court will make it good, 
if it be pofiible. And for an authority in point he<ited a cafe he- 
Samburnv. tween Samburn and Belt, Hi l, 3 Will. (£? Mar. B. R. where in 
Beit, 1 saow. crror t0 rcver f e a common recovery it was adjudged by the whole 
’ court, that if there is a good tenant to the praecipe at any time be- 
fore the recovery paffes, the recovery (hall be good * but there the 
writ of error abated for another reafon. 

Wright King’s ferjeant for the defendant argued, that theye mu# 
be a good tenant to the praecipe at the return of the writ, or 
otherwife the tenant might abate the writ by the plea of nontenure 
(for he cannot render the land, as the writ Commands, if he has it 
not) but if he does not plead it, it fliall be good by eftoppel only, 
and bind the tenant and his heirs. And ail the books ' cited on the 
other fide are of tenants in fee. Then this, being, good* only by 
eftoppel, it fhall not bind the iflue in tail , becaufc he does not 
claim as heir only, but alfo performam doni. Then in this cafe 
1 although 



Trin, Term 9 Will. 3. 229 


although the recovery be good by eftopel as to the parties, yet it 3 Co. 3. 
will not bind the defendant, who claims as iflue in tail. And as to 
the cafe of S amburn and Belt it was adjudged upon other points. 

But the whole court was of opinion for the plaintiff.' For it is Writ abated 
a clear point, that a man may be tenant to the praecipe at any time b y nontcnuie. 
before judgment given. And the difference is, if the tenant comes 
to the land by his own aft, as purchafe, after the tejle of the writ, 
he can never plead it to abate the demandant's writ, for by this he 
has made the writ good 3 but if he comes to the land by aft in law 
pending the writ, he may abate the writ by pleading nontenure. 

Therefore if a praecipe be brought again ft the fon in the life of 
the father, and after the return of the writ the father dies; though 
he is tenant, yet fince it is by aft in law, he may notwithftand- 
ing plead nontenure. The fame law if a praecipe be fued againft 
the reverfioner, living the tenant for life, and tenant for life dies 
before judgment, yet the reverfioner may plead as above. But if 
the reverfioner had accepted a furrender of the tenant for life 
pending the writ, this would have made the writ good, becaufe it 
was his own aft. 1 Hen. 6 . 1, 2. 8 Edw: 3. 82. 37 Hen. 6. 16. 

3 Hen. 7. 8. And the cafe in 41 Edw. 3. 5. is a ftrong cafe, for 
there a praecipe was fued againft A. who pleaded that he was not 
tenant of the land at the time of the writ purchafed, but that B. 
was tenant, againft whom he fued a formedon upon a gift in tail 
made to his grandfather, to whom he is heir in tail, 2nd that he 
recovered upon the formedon, and fued execution by J'cire facias , 

&c. and it was objefted, that A. was now in by defeent, which was 
an aft in law; but Kir ton there faid, fince he hath fued execution 
by feire facias , he has affirmed the demandant’s writ good, becaufc 
it was his own aft ; to which Finchden chief juftice agreed. And 
5 Hen. 5. 9. and Noy 1 26. agree this diverfity. And therefore for 
thefe reafons the court were clear of opinion, that the recovery was 
good ; but upon the importunity of the defendant’s counfel they 
gave them time till Michaelmas term, to fearch for fomethiog more 
to fay for the defendant. And after arguments at the bar in Mi - 
cha imas and Hilary terms following, in Eajier term 10 IVill. 3. C. 

B. judgment was given for the plaintiff by Nevill, Powell , and 
Ekncowe juftices, Freby dubitante. Poji. 475, 

Trufcott verf Carpenter and Man. 

T H E plaintiff brought an aftion of trefpafs, afiault, battery, Vide 2 Strew 
wounding and imprifonment, againft the defendants; and j^ d ' H#rd 
declares, that the defendants at fuch a day at St. Ree in Cornwall £° r * r ’ 
affaulted, beat, wounded, and imprifoned him, and detained him aWilfon 383. 

N n n in 


2 . 3 ° 


Trin. Term 9 Will. 3. 

in prifon until he paid a fine of 3/. 165. and Sd. &c. The defendants 
to the wounding plead not guilty ; and quoad totum refiduum tranf- 
grefionis infultus , et imprij'onamenti , they plead, that the defen- 
7 dant Carpenter entred a plaint in debt againft the plaintiff in the 
court of Launcejlon in Comical for a debt due to him infra jurif- 
diSlionem curiae j that a fummons iffued thereupon againft the 
plaintiff, and nil.il was returned thereupon j then a capias iffued 
direded to the defendant Man, to feife the plaintiff, which was 
awarded the 27th of January 7 Will, 3. returnable the icth of 
" April following, that this capias was delivered to the defendant 
Man, and he by. virtue thereof, befpre the return of the writ, viz. 
the 9th of March at Launcefton aforefaid, at the requeft and in- 
ftance of the defendant Carpenter took and arrefted the plaintiff, 
and detained him in cuftody for want of fureties until the 10th of 
, March , at which day the plaintiff paid the debt, which was the 3/. 
16.J. and 8 d. &c. and the defendant Man then and there by con- 
fent of the defendant Carpenter let the plaintiff go at large j which 
is the refidue of the faid trefpafs, affault, and imprifonment, where- 
of the plaintiff complains j and they traverfe abfque hoc that they 
are guilty of any other trefpafs, affault, or imprilonnu-nt, before 
the tejle of the writ, or after the return, or at St. Ree, or any 
other place out of the jurifdidion of the court of Launc flon. The 
1 Point. plaintiff replies, that the caufe of adion arofc at St. A' -./r. aL-brae hoc 

that it arofe within the jurifdidion of the court of Lc;n:rr;;on. The 
defendants demur. And Lutwyche and Girdler lbricants for the 
plaintiff argued, that the replication has avoided the defendant’s 
pica } that the defendant by his demurrer has confeffed, that the 
caufe of adion arofe out of the jurifdidion of the court of Launcrf- 
ton, and then the officers who execute any proceis is punifhable. 
Contra, if the court has jurifdidion, but the proccfs is erroneous. 
And for this they cited i o Co. 76. the cafe of the Marjhalfea. 1 Roll. 
Abr. 54 7, t’09. March 8. 2 Roll. Rep. 109. and Mich. 28 Car. 2. 

Hi gs in v. C. B. Rot. 5 1 6. Higgen verf. Martin. An adion was brought 
M ' ru “* as here againft the plaintiff who recovered in the inferior court, 
and the officer for falfe imprifonment j the defendants juftified 
as in this cafe ; and the plaintiff replied, that the caufe of adion 
arofe out of the jurifdidion of the court} and upon demurrer 
Gdder r. it was adjudged for the plaintiff upon the reafon and authority of 
The'officrr ca ^ e °f l ^ e Marfhalfea. So Hill. 33 £? 34 Car. 2. C. B. Ret. 

andpLy 45$. or 1629. Gdder v. Pratt , the fame cafe and the fame refo-> 

cuftd for rxe- lution. Sed non allocatur. For, per curiam , neither the officer 
nor the party are bound to take notice, whether the caufe of adion 
court, where arife out of the jurifdidion of the court} and therefore the refolu- 
»he caufe or tion of the cafe of the Marjhalfea was a hard refolution, and war- 
out oVtheju- rante ^ by no;ie °f the books there cited. But if the caufe of ac- 
rifaidicn. tion arofe out of jurifdidion of the court, the defendant in the 
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inferior court ought to plead it ; and if he does not, the affair of the ' Ro11 - Abr - 
jurifdidtion is over, and he fhall not take advantage qi it in any col- 7 2 ' p ‘ *• 
lateral a&ion againft the plaintiff, or the officer who executes the 
procefs. And fo it was refolved in the Exchequer fince the revolu- 


tion, between Poole and Gwinn, upon folemn debate and examina- Poole v. 
tion of all the precedents, where the adlion of fa’lfe imprifonment Gwinn - 
was brought againft the judge, officer, and plaintiff in the inferior 
court ; and the cafe was adjudged, when Powell juftice was a ba- 


ron of the Exchequer j and he laid, that Holt chief juftice appro- 


ved of the judgment in the cafe- of Poole and Gwinn, it being re- 
ported to him. 2. It was argued for the plaintiff, that notwith- *. Point, 
ftanding his replication was not good, yet the defendants plea was Timenottra. 
ill j for the defendant juftifies under a capias tejle the 27th of Ja~ vcr,ed * 
nuary, and returnable the 10th of April following, and fays, that 
by virtue thereof he took the plaintiff the 9th of March and dis- 
charged him the joth, and traverfes, abfque hoc that they were guil- 
ty at any time before the tefte and after the return of the writ ; fo 
that there is a time not traverfed, in Which the defendants may 


be -guilty, notwithftanding any thing that appears to the contrary, 
viz. between the 10th of March , which was the day of the dif-i 


charge of the plaintiff, and the icth of April , which was the 
return day of the writ. , Arid they cited Carter 84. Atkins v. Mich. »*. 
Cleaver. And of this opinion was the whole court. ^ *• • 


A fecond exception was taken to the plea, that the plaintiff has Batt«y not 
declared of an exprefs battery ; therefore though the juftification juftified. 
of the imprifonment impliedly juftifies a battery; yet when an 
exprefs battery is laid it ought to be juftified alfo. t Roll. Rep. 

176. IVilfonv. Dod; and there it was adjudged a difcontinuance, 
becaufe there was no anfwer to the battery But there is here an 
anfwcr, fuch as it is, for the defendants fay, quoad totum refiduum 
tranfgrejjionis , &c. which the defendants intended to be a juftifica- 
tion for the whole, and fo to comprehend the battery, and there- 
fore no difcontinuance. But it is an inefficient juftification, be- 


caufe they juftify by implication only a battery which is included in 
the imprifonment, where an exprefs battery ought to be juftified. 

Befides, that if an officer has a legal procefs to arreft a man, yet An officer up. 
he cannot beat him, unlefs he refills; but no fuch thing appears oa an 
here, and therefore for this reafon alfo the plea is ill. And fo it ^an without* 
was adjudged, Pafcb. 1691. C. B. intr. Hil. 2 Will. & Mar. Rot. refinance. 


759. Stony v. Calvert , and 2 Vent. 193. Carre v. Donne. And Stony ». 
■of this opinion was the whole court ; for where an exprefs battery Calvert - 
is laid it is not enough to juftify the imprifonment upon legal pro- 
cefs, which includes a battery ; but the defendant ought to go on, 
and (hew that he arrefted the plaintiff, and the plaintiff offered to 
refeue himfeif, and fo the defendant was compelled to beat him. 

For 
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For otherwife if it be not upon fome fuch occafion, a man can- 
not juftify a Jittery in an arreft. And therefore for thefe two 
defeats in the plea judgment was given by the whole court for 
the plaintiff. 


If a man be 
cited in the 
fpiritual court 
to account to 
another as ad- 
tniniftrator, 
where the 
other is no 
creditor, &V. 
a prohibition 
will be grant* 
ed. 

1 Salk. 1 54. 

2 Vern. 141. 
A creditor, 
who? 


Wainford verf. Barker. 

U PON motion for a prohibition to the fpiritual court of Nor- 
wich (where the plaintiff was cited as admihiftrator to J. 
S. to account, &c. at the indance and profecution of the defen- 
dant) upon a fuggeftion, that the defendant was not a creditor, nor 
next of blood, to the inteftate. The queftion was, whether the 
defendant, who had a debt due to him from the inteftate by fim- 
ple contract, but more than fix years were elapfed, whether he 
(hould be accounted a creditor within the ftatute of i Jac. 2 . cap. 17 . 
to be enabled to compel the adminiftrator to account. And ad- 
judged, that he is a creditor within the adt j for it is a debt, tho’ 
barrable by pleading of the ftatute of limitations j and therefore the 
prohibition was denied. 


S C. 1 Salk. 
77 * . 

Admittance of 
a guardian 
ought to be 
upon record. 

2 Barnes 326. 
z Wilfon 50. 


Judgment 
for what ar- 
retUble ? 


Pechey verf. Harrifon. 

T H E plaintiff being an infant brought an adtion by guar- 
dian. And after verdidt for him, it was moved in arreft of 
judgment, that there was no warrant for him to appear by guardian 
entred upon record. And it was refolved by the whole court, that 
the admittance of a guardian ought to be upon record, becaule it is 
the adt of the court ; for the court takes care of infants, that none 
{ball fue for them, but thofe that are refponfi&le ; for if the infant 
be prejudiced he, may have his adtion againft him. But judgment 
cannot be arrefted for this caufe, no more than if no warrant of 
attorney be filed. But upon error brought, and diminution alleged 
and certified in B. B. it will be ill, for which the judgment may 
be reverted. But judgment can never be arrefted, but for that 
which appears upon the record itfelf ; but this admittance ought 
not to appear upon this record, but upon the remembrance of the 
prothonotary. In the fame manner if a record begins, that A . B. 
fummonitus fuit, which prefoppofes a writ; yet if there be no writ 
judgment cannot be arrefted for this reafon, but the party may 
have a writ of error. So in this cafe it is faid upon the plea roll, 
that he appears per guardianum futtm ad hoc fpecialiter admijfum per 
curiam, which fuppotes that there is a regular admittance upon the 
prothonotary’s remembrance 5 but if there is none, it is not examin- 
able here. Therefore judgment was given for the plaintiff. 

Harrifon 
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Harrifon verf. Britton. 


R 'EPLEVIN. The defendant makes conufance as bailiff B»iiWornot, 
to J. S. The plaintiff traverfes, abfque hoc that he is bai- 
Kff. The defendant demurrs : And judgment £br him. For the in replevin/* 
difference is between trefpafs and replevin. In the former fuch 3 Lev * *°- 
a traverfe may he taken, but not in the latter. ^he ooght 

to traverfe in 


Llewellyn verf. Pinock. 


replevin. 


M OTION was made by ferjeant Geers for a prohibition to For word* 
be diredted to the court of the biihop of Llandaff, where a .““f 
Kbel was againfl: the plaintiff for Weljh words, and no Anglice was it ought tob. 
laid in the libel ; fo that he urged, that the court could not under- «» An z li “ f 
fland them. But the motion was denied, for {per curiam) in Wales 
they underftand the words, and therefore there is no need to lay 
an averment of the fignification with an Angltce. But in an ac- 
tion brought for Weljh words in England, an averment of their 
fignification ought to be laid. 


Sir William Duncombe v. Church, the warden of 

the Fleet. 

S IR William Duncombe obtained judgment againfl: Church for 

4000 /. for an efcape, and upon affidavit made, that it is a Sequeftmtioa 
juft debt, it was moved that he might have a rule for fequeftration ot the office 
of the office, according to the late adt of parliament. And the f ht W p[ Cf *” 0 
queftion was, how this adt {hall be put in execution ? And per 
curiam, a commiffion of fequeftration ought to be granted to com- 
miffioners appointed by the court, under the feat of the court. 

And a commiffion was granted accordingly. 


R6fle verf. Hodges. 

D EBT upon bond dated the tgth of March 169 $. conditioned 
to perform the award of A. and B. of all adtions, demands,^. 
ita quod the award be made, and delivered in writing, before the 
firft of April next following} and in cafe the arbitrators make no 
award within that time, then to perform the umpirage of John 
Clerk, ita quod he make his umpirage before the twelfth following. 
The defendant pleads, that the arbitrators made no award, but that 

Oo o the 
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Departure. 


1 Mod, 3. pi. 
98. 


Requeft, 
.where ncccf- 
jiary i 


•Reaflign- 
mcnt, what ? 


the umpire made an umpirage within the time limited ; which re- 
cked, that whereas the defendant Hodges had lent to Roff'e the 
'plaintiff 30/. forTecuring whereof the plaintiff RoJJe had mortgaged 
certain lands to the defendant and whereas there was a controverfy 
between the plaintiff and defendant concerning that matter, he 
awarded that the plaintiff Roffe fhould pay to the defendant Hodges 

35 /. before the of June next following, and that in the mean 

time he fhould permit the defendant to enjoy the poffeflion of the 
mortgaged lands j and that upon payment of the faid 35/. to the 
defendant, the defendant Hodges fhould account to RoJ/'e the plain* 
tiff for the mean profits, and deliver over to him the mortgage deed, 
and re-aflign to the plaintiff the mortgaged land ; and then awards 
mutual releafes until the day of the date of the bond : and the de- 
fendant pleads performance generally. The plaintiff replies, that 
he paid the 35 /. before the day appointed, but that the defendant 
has not re-afligned. The defendant rejoins, that he delivered the 
mortgage deed to the plaintiff, and was ready to re-aflign, but the 
plaintitf had not requefted him. The plaintiff demurs. And re- 
i'olved. i. That the rejoinder is without doubt a departure from 
the bar ; for in the bar the defendant pleads general performance, 
and in the rejoinder he fhews a fpecial performance. See 2 Keb. ’ 
612, 619. intr. Trin. 21 Car. 2. B. R. rot. 882. Then Wright 
ferjeant for the defendant took exception to the replication, that it 
is not faid, that the plaintiff requested the defendant to re-aflign. 
Now before requeft, this being an a£t to be done with the concur- 
rence of both parties, the defendant has time during his life. Co. 
hit. 208. b. Sed non allocatur. Vox per curiam, the re-aflignment 
might be made without the prefence of both parties ; for a deed 
delivered to the ufe of the party though abftnt will be good, and 
the intereft will veft in him. But if it had been to re-infeoffe, it 
had been otherwife ; becaufe there the party muff have been prefent 
to lake the livery. Befides, that it is manifeff, that the umpire 
intended that at the fame time upon the receipt of the itibney the 
defendant fliould re-aflign. And if it had been a fee, it might 
have been done by leafe and relcafe. Then Wright for the defen- 
dant faid, that if any part of the award is void, and the non-per- 
formance of that is afligned for breach of the bond, the plaintiff 
cannot recover. Now here the non-reaflignment is afligned for 
breach j but the award, as to that , is void for the uncertainty, for 
non conjlat by the award for how long time this re-aflignment ought 
to have been for years, life or in fee. Then this part of the 
award being void, the breach of it will fignify nothing. Sed non 
allocatur. For per curiam, the word re-aflignment imports, that 
it was but a chattel j "but however it ought to be extended to the 
whole intereft mortgaged. And therefore judgment was given for 
the plaintiff. 


Blackett 
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Blackett verf. AnJley. 

T Hirty Fcven part-owners of a (hip would fend her a voyage. Admiralty. 

but two or three of the other part-owners would not con- 
fent. Upon which the admiralty took ftipulation in nature of a 
recognizance of the thirty-feven for fecurity for the fafe bringing 
back of the Ihip. And the (hip being loft, the two or three part- 
owners, who oppofed the voyage, libelled upon this ftipulation 
j^ainft the thirty-feven. Upon which they moved for a prohi- 
bition. But it was denied ; for per curiam, though by the law of w 

England two or three part-owners may hinder the others from fend- thecoutary. 
ing the (hip a voyage without their confent, yet the law of the ad- 
miralty is otherwife. For there, for the encouragement of naviga- 
tion, the court of admiralty will permit the fliip to make the 
voyage, upon fecurity given to bring her back fafe. For it is rea- 
fonable that the others, who oppofe the voyage, (hould have forpe 
fecurity for their (hip. Then if the (hip be loft, it is at the peril 
of the adventurers, and they (hall be fuable upon their ftipulation 
by the others in the admiralty ; for now it is not doubted, but the 
admiralty may take ftipulations. 


John Thorpe verf. Rich Thorpe.* v#l - s" 4 

Intr. HU. 8 TVill. 3 C. B. Rot. 1667. 

T il E plaintiff" brings indebitatus ajfumpjit againft the defendant g. c 1 Salt. 

for 7 /. and declares, that whereas he had mortaged to the 171- 
defendant certain copyhold lands, redeemable upon the payment of R^j^ 45 ' 
fuch a fum of money, the defendant, in confideration that the r 0 Abr.403'. 
plaintiff would releafe to the defendant his equity of redemption, Yelt\ 193, 
affumed to pay to the plaintiff 7/. the plaintiff avers, that he did re- 
leafe his equity of redemption ; but that the defendant has not paid 
they/. The defendant pleads this releafe in bar of the action, 
becaufe after the words [equity of redemption! the ferivener had 
added [and all adtions, duties and demands.] The plaintiff demurs. 

And the queftion was, whether this 7/. was releafed by thefe ge- 
neral words ? And per curiam adjudged, that this duty of the 7 /. 
was not extindt. For where there are general words only in a re- ExpoMm ol 
leafe, they (hall be taken moft ftrongly againft the releafor; as faience*, 
where a releafe is made to A. B. of all adtions, it releales all fe- 
veral adtions which the releafpr has againft them, as well as all 
joint adtions. So if an executor releafes all actions, it will extend 
to all adtions that he hath in both rights. 39 Ed. 3. 26. b. 2 Ro, 

2 Abr. 
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Abr. 409. A. i. But where there is a particular recital in a deed, 
^md then general words follow, the general words fhall be qualified 
by the fpecial words. a Saund. 403. 3 Keb. 45, 59. Lord Ar- 

lington v. Merrick. 1 And. 64. Moor 133. By Anderfon. And 
KLmigHt Powell \uHke cited a cafe between Knight and Cole, adjudged Trin. 
v. cole, 2 Will. & Mar. B. R. in which cafe he was council. The cafe 
j Mod 277, v/as t hus ; A. recovered againft B. a judgment for 6000/. and 
made J. S. and J. D. his executors, and died ; B. made C. his 
executor, and devifed a legacy of 5 /. to y. D. and died j J. J). 
by deed acknowledged the receipt of the 5 /. of C and thereby re- 
leafed the faid legacy, and all adtions, fuits and demands, which 
he had againft C. as executor to B. and after argument in B. R. it 
was adjudged, that nothing was releafed but the 5 /. And there- 
fore in the principal cafe judgment was given for the plaintiff. 
See 2 Cro. 623. Porter v. Philips. Pojl. 662. 


3 Vol. 175. 

S. C. Lutw. 
1053 - 

Words of a 
parfon, viz. 
He is a 
pitiful pimp- 
ing rafeal. 

4 Rep. 19, 
Cro, Jac. 65, 
66. pi. 5. 

2 Oulf. 1 38. 
\m. 47. 

Sid- 373.393' 
1 2 Med. 104. 
Vent. 2. 

2 Inft. 4^3. 

2 Lev. 49. 

3 Heb. 28 


Adjective 

words. 


Ofborn verf. Poole* 

• J 

M Otion was made laft Eajler term for a prohibition to be di- 
redted to the fpiritual court of Coventry , where a libel was 
preferred againft the plaintiff, being a parfon, for thefe words ; 
Poole is a pitiful pimping rafeal, et alia verba turpiffima. And 
a rule was made, that the other fide fhould fhew caufe why a pro- 
hibition fhould not be granted. And now the laft day of this term, 
upon motion to grant the prohibition abfolutely, the court held, 
that nothing fhould be more dafamatory of a parfon than of a lay- 
man, unlefs it concerned his fpiritual function, and imported fome 
crime punifhable in the fpiritual court. Therefore knave or rogue 
is not punifhable there j but if it is faid, that he is a knave in his 
preaching (the fpcaking being of a parfon) no prohibition fhall be 
granted, becaufe it defames him in his function. 2 Roll. 295, 7. 
but the word pimp is punifhable there, whether it be fpoken of. a 
clergyman Or a layman •, for the crime which it imports, is punifh- 
able there. Gadb. 66. Then if the party makes ul'e of an adjedtive 
word, the difference is, where the adjedtive word imports, an adt 
dorie or a habit, and where it imports only an inclination j as to 
fay, that J. S. is a bribing attorney, or murdering villain, or 
pimping rafeal, thefe import an adt. done, and are punifhable at 
common law, or punifhable in the fpiritual court, being taken di- 
ftributivcly. But to fay, that y. S. is a murderous villain, or 
pimperly rafeal ; the law is otherwife, becaufe thefe import only 
an inclination. And of this opinion was the whole court. But 
then Treby chief juftice faid, that the queftion would be, in what 
fenfc the court would underftand thefe words, for the pronoun- 
ciation of the words added much to their fignification j then it may 

1 * 



be that the words were fpoken in left, &c. and for this reafon he 
inclined to grant a prohibition. Bat the other juftices faid, that 
they could not intend any fuch thing, and therefore they oppofed 
the granting the prohibition ; and if the plaintiff had any thing te 
■excufe himfelf, he might plead it in the fpiritual court, and if they 
refufed to admit it, then a prohibition fhould be granted. But in 
the mean while the prohibition was denied as to the words pimp- 
ing rafcal ; and a prohibition was granted as to the other uncer- 
tain words, alia verba turpijjima. 


Lambert verf. Cook. 


T Refpafs for the talcing of cattle at D. parvum praettift. (Sc. «>Vmer,Tit. 

The defendant juflifies, that % was foifed in fee of 
Blackacre, and being fo feifed demifed it to the defondant for three 


years to commence from Lady-day 8 Will. 3. that the defendant 
by virtue thereof entred, and took the cattle there damage feafant, 

&c. The plaintiff replies, that before the demife made to the de- 
fendant 'J. S. demifed this Blackaere to him, to hold dt anno in 
annum quamdiu ambabus partibus placuerit, and that he entred 
and put in his cattle, and that the defendant took them within the 
two years ; ahfque hoc , that J. S. demifed to the defondant mode 
■et forma, &c. The defendant demurs, and fhews forcaufe, that 
the plaintiff non traverf'at the laft leafe, &c. And Lovell ferjeant 
for the defendant argued, that the declaration was ill, becaufe it is 
for taking of cattle at D. parvum praedidt. where no mention • is 
made of D. parvum before ; and therefore it is a declaration of a 
trefpafs in no place. But the court faid, that they would have no 
regard to this exception, for they would reject the praedift. as re ‘ 

furplufage. Then Lovell took exception to the replication, that ur 

it was ill by reafon of the traverfe of the laft leafe of the defen- 
dant, for the plaintiff had fufficiently avoided it before ; for leafes 
for years being by grant, where two feveral perfons derive two 
feveral leafes from the fame perfbn, he who has the prior leafe 
fhall not traverfe the fubfequent leafe, but the fubfequent fhall tra- 
verfe the former. But in feoffments the law is otherwife, for 


there the laft feoffment mult be confefled and avoided $ becaufe a 


diffeifor may gain a fee, but none can gain an eftate for years but 
bylawful conveyance. And fuch traverfe is ill upon a general de- 
murrer. 6 Co. 24. b. Heller’s cafe. Qw. 141, 2. Teh. 221. Hob. 80. 

1 Cro. 586. Moor 557. See 1 Broivnl. 147. 2 Sound. 28. And 1 Cr ?-4‘W* 
only 3 Cro. 754. Covert's cafe, is to the contrary, which cannot 
oppofe the current of fo many books. 2. Admit that it is good 
upon a general demurrer, yet in this cafe the defendant has de- 
murred fpecially, and fhewn this for caufe ; and therefore without 

P p p doubt 
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doubt it is ill, for it is at leaft matter of form, whereof the defen- 
dant (hall take advantage by his fpecial demurrer. Again ft this it 
was argued by ferjeant IVright for the plaintiff, i . That the de- 
fendant’s demurrer is general and not fpecial, for it {hews for caufe 
that the plaintiff has not traverfed, &c. where in fa<ft he has tra- 
veled ; fo that the caufe (hewn is' repugnant to and confuted by 
the very record. Then there not being any caufe fnewn, it fhall 
be a general demurrer. t Then if this traverfe is but matter of form, 
it will be aided by the general demurrer. And for authority in 
this point, that it is but form, he relied upon 2 Ventr. 212. Denny 
v. Mazey. The firft cafe of this nature was 26 Hen . 8. 4. pi. 16. 
whereof Hofyrt 102. takes notice. Then comes Heller's cafe, 
6 Co. 24, 25. which feems to be the foundation of all the latter 
judgments. And Moor in reporting this cafe feems to infinuate, 
that the judgment was given for another reafon than that which 
Coke rhentions. But yet admitting Hellers cafe to be law, it does 
not appear, that it was upon a fpecial demurrer, for the record 
cannot be found. 2. This cafe differs from Helier's cafe, for there 
the plaintiff and defendant claimed the fame intereft, and there 
cannot be two affignments of one term for years; but here there 
might be two leafes, for it might be, that J. S. after he had leafed 
to the plajjitift*, entred.upon him, and oufted him, and leafed to 
the defendant ; fo that there is here a polfibility of two leafes fuch. 
as they are ; but there cannot be two aflignments of one term. 
The want of a traverfe is aided by a general demurrer, 1 Cro. 323. 
much more where there is a traverfe too much. 

Traverfe. But after feveral arguments at the bar the court was of opinion, 
B' er 355* that Hellers cafe was good law upon a general demurrer; for 
Ante 64. w here a traverfe is ta en of a matter not alledged, it is but form ; 

but where the plea is fully confeffed and avoided, and then a tra- 
verfe moreover is taken, this travefe vitiates the whole plea. Bro. 
jenk.105. Confefs and avoid 65. 33 Hen. . .. 28. Then here when the firft 

termor (admitting that the leffor had oufted him and made a fub- 
fequent leafe) re-enters, the fecond leafe is become void. Then 
to traverfe the fecond leafe is to traverfe a void leafe, which would 
Jurrer, Jhat ? be B 1 upon a general demurrer. But the court refolved, that this 
demurrer was a fpecial demurrer ; for as to the [non] fince it is 
contrary to the record, they faid they would rejedl it as furplu- 
fage. And therefore judgment was given for the defendant. Note, 
a Vent. 212. the court faid, that the cafe of Denny v. Mazey was a blind cafe, 


Fontleroy 
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Fondcroy verf. Aylmer 

• 

T Refpafs quart claufum.fuum fregit et intravit et viginti per - T ref P * r5 wi,, » 
ticas fepium fuarum projlernavit et her bam fuam cum ave- 
riis confumpjit et conculcavit et qyare irf febarali fua pifcaria pif- 
catus fuit.et pifces cepit, with a continuando as to the projler nation ujn, wtho« 
of the fences and confuming of the graft for two years. Not 
guilty pleaded. Verdidt for the plaintiff. Serjeant Rotherham ^ ro Tn ^ i{> ‘ 
moved in arreft of judgment, i. That the plaintiff has brought v»m. *78. 
his adtion for fifhing in his feveral fifhery ana taking of the filh j * Lev - » 5 6 - 
hut he has not faid pifces f ties', lo that the plaintiff has not intituled 3 Keb ' SH ' 
himfelf to the adtion, for he has not laid any property of the fifh 
in him. And therefore in the cafe of Holland in the time of lord Holland’* 
Hale trefpafs was brought, quare claufum fuum fregit et avenas cafc * 
cepit , and the plaintiff did not fay fuas avenas , and after verdidt 
for the plaintiff this was moved in arreft of judgment, and Hale 
chief juftice then faid, that if it had been a new point, he would 
not have arrefted judgment for this caufej for fince the plaintiff 
has faid, that it was nis clofe, the corn there fliould be intended 
prima facie his corn j but he faid that there were fo many pre- 
cedents to the contrary, that becaufe he would not over -rule them, 
he arrefted the judgment for this caufe. But the court feemed to 
incline ftrongly, that this exception was not very confiderable, for 
the reafons that Hale chief juftice gave againft his owrj judgment 
in Holland's cafe. Then ferjeant Rotherham took another excep- 
tion to the declaration, that the plaintiff had laid the overthrowing 
of the fences with a continuando for two years, which is ill, for 
every profternation is a tranfient adt, and the fadt of every day 
was a new diflindt trefpafs. And therefore 3 1 Car. 2. B. R. Ovell r Jones 109. 
v. Langden, trefpafs for taking of oyfters with a continuando from Q t v 
fuch a day to fuch a day, and after verdidt for the plaintiff judg- La^gJn. 
ment was arrefted becaufe this continuando was ill, for the taking 
of every day was a new trefpafs. f hen in this principal cafe, the 
damages being intire, fo that damages are given as well for the 
trefpafs which is ill laid, as for thofe which are well laid, judg- 
ment ought to be arrefted. Againft which it was argued by the 
plaintiff’s council, that fince it is after verdidt, the damages fhall 
be intended to be given only for the trefpaffes which might be hid 
with a continuando , and not for thofe which could not be laid 
with a continuando. But Powell juftice anfwered, that the dif- p )m . gfF f or 
ference was, that where feveral trefpaffes are* laid in one declara- what given? 
tion, continuando tranJ'greJJionem i praedi&am , and fome of the ; 
trefpaffes may be laid with a continuando , and fome not, after 
verdidt the continuando fhall be extended only to the trcfp,iffcs 
1 which 
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which may be laid with a continuando , and not to thofe which 
cannot be laid! with a continuando. But if any trefpafs is laid fpe- 
cially with a continuando , which ought not to be laid with a con - 
tinuando, though there are other trefpafles in the declaration, which 
might be put with a continuando , if the damages are intire, judg- 
ment (half be arrefted for {he whole ; becaufe the declaration can- 
1 Ski. 179. not be aided by extending the continuando' to the treipaffes only 
which might be laid with a continuando, for the plaintiff has con- 
fined the continuando to that particular trefpafs, which could not 
be laid with a continuando. Therefore in this principal cafe the 
declaration cannot be aided by any fuch intendment. 

But after fevetal arguments, at another day the court refolved, 
Trefpafs with j . That where the trefpafs may be laid with a continuando , de- 
tmtinuMdt. p 6ftc j$ much upon the confideration of good fenfe ; therefore where 
trefpafs is brought for breaking of a houfe or hedge, this may 
well be laid with a continuando , for the pulling away of every 
brick is a breach, which may be done one one day and another 
another, fo one flick may be pulled out of a hedge one day and 
another another ; but trefpafs cannot be laid with continuando the 
profternation of a houfe, for when the houfe is once thrown down 
it cannot be thrown down again. The fame law of the throwing 
down of a hedge, per Treby and Nevill. But Powell juftiee was 
of opinion, that a man may bring trefpafs for throwing down of 
a houfe with a continuando, becaule one part may be thrown down 
at one day, and another at another. The fame law of a hedge. 
But he faid that here the declaration is, that the defendant threw 
down twenty perches of the hedges, continuando, &c. which mull: 
be intended 6f a profternation done at the firftday, and therefore 
the continuando afterwards is ill. 

2. Refolved that trefpafs cannot be laid of loofe chattels with a 
continuando, as a hundred load of wheat with a continuando from 

Evidence at fucb a day to fuch a day. And therefore per Powell juftiee, no 
divers days, evidence can be given, but of the taking at one day ; and there- 
fore (by him) though it is the practice in trefpafs for the mean 
profits, to lay a trelpafs at one day, and give damages in evidence 
done at feveral days; that is not law, and ought not to be allow- 
, ed : but in fuch cafe it ought to be laid diverts diebus et vicibus , 
and then feveral trefpafles may be given in evidence; ‘See z Roll. 
Abr. 549. Ha/kins v. Jennings, z Keb. 407. Pain v. Brown. 
1 Sid. 319. Butler v. Hodges. 

3. Refolved, that though in this principal cafe this continuando 
had been ill upon a demurrer, or judgment by default ; yet it is 

Aided by w- aided by the vetdi£t; for they will intend, that the jury gave no 
4lt1, ■ damages 
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damages for this continuando. And Treby chief juftice faid, that 
this was in nature of a bis petition, but that is aided by a verdi<ft, Bisfetitm 
but ill upon a demurrer. Therefore judgment for the plaintiff by 
the whole court. 


Holdroid verf. Liddel. * 

D EBT for 20/. againft the defendant for efcape. The plain- Efc»pe. 

tiff declares, that he recovered a judgment in - ■■■ againft Cr0 - Car - •<* 
Clerk, and fued a writ of execution, viz. a capias ad Jatisfa- , 99- 
cicndum , directed to the defendant fheriff of EJfex, to take Clerk, 3 Rep. 43. 
which was delivered to the defendant, and that the defendant took ^ d 58 ' 6 
him in execution the 16th of July, and let him efcape the 25th 1 Mod*ii6. 
of July at London in Cheapjide. The defendant pleads, that be- 
fore the 25th of July, viz. the 17th, a habeas corpus iffued out 
of the common pleas, to bring the body of Clerk to the common 
pleas ad tres Michaelis next following, that this writ was delivered 
to him, and that he by virtue thereof brought Clerk the 1 8th 
of yuly from Chelmsford by London the fhorteft way, and at tres 
Michaelh delivered him at the common bench, to be committed 
in execution. The plaintiff protcjlando that the defendant did not 
bring Clerk by London , faid that the habeas corpus was delivered 
to him the firft: of Obiober and not before. The defendant re- 
joins, that the habeas corpus was delivered to him before the firft 
of Odlober. And the plaintiff demurs. And adjudged for him 
for an apparent fault in the rejoinder, becaufe the defendant ought 
to have faid, that the writ of habeas corpus was delivered to him, 
before he brought Clerk out of prifon ; for it fignifics nothing to 
fay, that it was delivered before the firft of OElober, becaufe that 
appears to be fubfequent to the time of the efcape. But per 
Powell juftice, the matter of law is with the plaintiff } for if a 
habeas corpus is delivered to the fheriff in July, to bring a man in H ei be as es p fns» 
execution to the common pleas next Michaelmas term, the flier iff 
may taka a rcafonable time, of which the court will judge according 
to the circumftances ; but he cannot bring him out of prifon, and 
keep him out of prifon all the vacation. But Treby chief juftice 
1 tid that he would not determine that point. And therefore for 
another rcafon judgment was given tor the plaintiff. Sec lleb, 202. 

Balden v. Temple* 


Q»q q. 


Norton 
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Ahthts-Jeci- 
tnanii » 

zLucw. 1043) 
1052. 

1 Ro. Abr. 
(Q) 640. pi. 
11 . 

Mo QIO. 
Cro. El, 660. 
Cn>. Ja. 42* 
Yelv. 86' 


Tithe* of one 
thing cannot 
be a difcharge 
of tithe* of 
another. 


J him* wheie 
void Hi the 
whole? 


Norton verf. Brigs. 

Intr. Trin. 8 Will, 3. C. B. Rot. ^03. 

• ‘ ** 

A Prohibition was granted to a fait for tithes of cows, calves, 
herbage, and pafture, upon fuggeftion of a cuftom, that 
every parishioner from time whereof, &c. had ufed to pay for every 
cow having a calf 1 d. for every cow not having a calf 1 id. as far 
as five cows, and for five cows ir. and 3 d. and for fix cows 2 s. 
bd . and for ten cows 2 s. 8 d. in plena fatisfa&ione omnium decima- 
rum vaccarum et vitulorum, et berbagii , et pojlurae. The plaintiff* 
declared in attachment upon this prohibition, and upon traverfe of 
the cuftom a verdict was found for the plaintiff* in the prohibition. 
Upon which Lutwycbe fcrjeant moved in arrell of judgment in 
Eafier term laft paft, 1. That this cuftom was void, for it is laid 
to be a difcharge of tithes of all cows, which is not, for nothing 
is laid for the tithe of the feventh, eighth, and ninth cows, and 
payment for the fixth cannot be paypient for the feventh, &c. 
2. This cannot be a difcharge of the tithes of herbage and agift- 
menr, for tithes of one thing cannot be a difcharge of tithes of 
another, and tithes are payable of both ; then fince the cuftom is 
laid intire it is void in the whole. 3 Cro. 4465, 475. And of this 
opinion was the whole court, and therefore judgment was arrefted 
and a confutation granted, untefs caufe fhould be (hewn this Tri- 
nity, term. At which time ferjeant Levinz moved, that the prohi- 
bition (hould ftand, becaufe it appears here that there is a cuftom, 
and then the fpiritual court has no jurifdidion to proceed ; and 
therefore variance in cafe of a modus will not hurt, but the prohi- 
bition (halt ftand, becaufe it appears, that the fpiritual court has 
not jurifdidtion j and when they have not jurifdidion the Common 
Pleas cannot allow them to proceed. Sed non allocatur. For per 
curiam the queftion is here, whether the modus be good or void. 
If the modus is void the fpiritual court has jurifdi&ion, and the mo- 
dus is void for the reafons given before. Then Levinz moved, 
that though the cuftom was void for part, yet it was good for 
one, two, three, four, and five cows, and therefore he prayed, 
that the confutation (hould be granted only for that part which is 
void, and that the prohibition (hould ftand for the refidue. And 
by this he faid, that a man might have a modus fat five cows, and 
then for the refidue he (hall pay tithes in Specie. And the court 
agreed the cafe put by him, but (aid, that in the principal cafe 
the cuftom was intire for all cows, and therefore if it waa ill in part 
it was ill in the wholes and a confutation was granted as to all. 
In this cafe Treby chief jufticc find, that tithes are not payable for 
2 -after- 
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aftermowth de jure, and therefore it is but form to lay a cuftom to £ u fte ( ” n g Wth ' 
be difebarged of tithes of aftermowth in confideration of making l0< n ' ep * 
the former mowing into hay, for tithes are payable only of things 
fernel in anno renovantibut. See contra i Roll. Abr, 640. pi. U. 

Parfott of Stanfield's cafe. 

Moor verf. Rifdell. 

k 

TNDEBITATUS affumffit. The defendant pleads in abatement Amment. 
that the plaintiff is a popifh recufant convi&, front fiatet per-re- 
cordum of the eftreat of the Exchequer. The plaintiff; demurrs. 

And the firft exception was, that in pleading the conviction the de- 
fendant. fays, that a proclamation iffued to fummon the plaintiff to 
appear and render himfelf before or at the next feffions; and then jLer. 335. 
fays, that the plaintiff did not render himfelf at the next fefifans j 
but he does not fay, that he did not tender himfelf before. And 
per curiam^ for this reafon the plea is ill. 2 Exc. The defendant 
does not produce in court the record of the conviction, but only 
an exemplification of the eftreat in the Exchequer. And per cu - Eftreat of the 
riam, that is ill alfo, for the eftreat in the Exchequer is not a Exchequer i» 
record, but only minutes, to make procefs upon it for the King, 
and therefore refpond. oufire was awarded. Rep. 24* 25. 

. '•&- 
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S. 6. Comb. 
44 1 * 

S. C. i Salk. 
3 * 9 * 

C Mod. 338. 
Carth. 404. 

3 Danv. Abr. 
33 *- P- 6. 
Show 40?. 
Error abated 
by death. 
Execution 
fued. 

The!. Dig. 
179. lib. 1 2. 
cap. 1. f. 16. 
Yelv. 1 12, 
208. 

8 Mod. 108. 

Frror abated. 

1 1 Mod. 130. 


Trinity Term. 

9 Will. 3. B. R. 1 <Sp 7. 


Sir John Holt Chief Juflice. 
Sir Thomas Rokeby] 

Sir John Turton \Juftices. 
Sir Samuel Eyre j 


Penoyer vsrf. Brace. 

f " tal TRESPASS was fued againft five. And upon not guilty 
if pleaded, verdidt for the plaintiff, and judgment agjinft 
g all. Upon which the five defendants fue a writ of error 
upon this judgment for error in faft j and before the re- 
cord is certified, one of the plaintiffs in error dies. Upon which 
the plaintiff in the original adtion fues out execution againft all, 
&c. It was admitted by the court, 1. That the writ of error was 
abated by the death of this plaintiff. 2. It was agreed by the court, 
that if execution had been fued againft four defendants, omitting 
the fifth, that this had been erroneous, becaufe it varies from the 
judgment which does not warrant it. 3. It was agreed by the 
court, that if the execution could he tijle the day of the judgment 
(as it might if the plaintiff had'not been delayed by the writ of er- 
ror) and had been fued againft all five, that this execution had 
been good, becaufe the death of the defendant was lubfcqoeiit to 
the tejie of the writ of execution. 4. The court took this diffe- 
rence. if there are fcveral plaintiffs in one writ of error, the death 
of one abates the writ, becaufe there cannot be any judgment ac- 
cording to the writ } but if there are feverai defendants in error, 
and one dies, it is othfcrwife, for they are not named in the writ. 
But the great queftion was, whether the plaintiff in the original 
a&ion could immediately fue execution upon this abatement of the 
writ of error, without fuing a feire facias. And Mr. JNortbey 

argued, 
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argued, that the alteration of the court will never make an altera- 
tion of the procefs ; as if a judgment of the Common Pleas be af- 
firmed in the King’s Bench upon error within the /ear, the parties 
may fue out execution without a feire facias. But where there is 
an alteration in the parties, as in this cafe, there muft be a feire 
facias, becaufe there may alfo be an alteration in the caufe, and the 
furvivor by poflibility may have a releafe, or fame other new mat- 
ter to plead again (l the execution. 2 Inji. 471. 

Mr. Eyre e contra argued, that though there was here an altera- 
tion of the parties, yet tire execution was the fame, for it will not 
charge any perfon who was not party to the judgment. The exe r 
cutor to the party deceafed was not liable. If he had been liable, 
then a new perfon had been become party to the execution, and 
therefore a feire facias had been requilite to make him privy to the 
judgment. And he took this difference, where a new perfon ffoall Ru j e f 0T / (ire 
take benefit by, or become chargeable to, the execution of a judg- facias. 
ment, who was not party to the judgment, there a feire facias 
ought to be fued againft him, to make him party to the judgment, 
as in the cafe of executors and adminiftrators. But where the exe- 
cution of a judgment is not chargeable or beneficial to a perfon who 
was not party to the judgment, there it is otherwife, as where 
there is a furvivorfhip. And for this he relied upon 21 Hen. 7. 16. 

Moor 367. Ifam’ scafe. Noy 150. Carter 112,193. As to the 
objection of a poflibility, that the furvivor may have releafed, that 
is of no force ; for admitting that the other defendant was alive, 
that would as well prove, that no execution could be fued againft 
the other four without a feire facias , But the law without doubt 
is otherwife, for if the other four had a releafe to plead living the 
fifth, yet execution might be fued againft them all within the year 
.notwithftanding that ; and if one of them dies, that will not make 
an alteration of the law } for no reafon can be given’ why the 
death of one (hould put the iurvivors in a better condition than 
they were before his death. And Holt at another day delivered Execution 
the opinion of the court, that there is no need to fue a feire facias , without/*/'™ 
becaufe there was not any alteration of the record, nor any new 
perfon made liable to the execution. But it it was adjudged, that 
the execution fued upon the death of the plaintiff in error was 
erroneous, becaufe the court was fuperfeded by the writ of error ; 
and this fuperfedeas continues until the court be apprifed of the Suftr/cJtat. 
abatement of the writ of error by the death of the party, for they 
ought either to certify the writ of error,, or a matter of excufe, 
which they cannot return, unlefs they arc themfclves before cer- 
tified of“the death of the party, which may be by foroe fug- 
geftion or entry upon the record, (Sc. Therefore a fuperfedeas 
quia improvide was awarded, becaufe the execution was fued 

JR, r r* upon 
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upon the death of the plaintiff in error, before it appeared to the 
court. . 


3 voi. 361. Bacon verf. Dubarry 

679. 8kW T N debt upon *bond for 600/. the defendant prayed oyer of the 
Salic. 70,787. ^ condition, which was, that whereas there were divers contro- 
sc^iz Mod. ver ^ es between the plaintiff and defendant as attorney to Derutter, 
129. that the defendant fhould perform the award of J. S. their arbitra- 

s c. Comb, tor concerning the faid differences. The defendant pleads no award 
? wilfeo 28. hiade, &c. The plaintiff replies, and fhews the award, by which 
i Burro. 277. it was awarded, that the defendant fhould pay to the plaintiff 345 /. 
281’ 282* an< * ^ at t ^ ie pkwbff a °d defendant fhould give mutual releafes. 
Lord Hard. viz. Bacon fhould lign a releafe to the ufe of Dubarry , and Du - 
« 8 , 382. harry fign a releafe to Bacon ; and then the plaintiff affigns a breach 
in the performance of this award by the defendant. The defendant 
demurs. It was refolved by the whole court after feveral argu- 
ments Hilary term laft paft. 


Submitfion to 
arbitration on 
behalf of ano- 
ther. 


1 Roll. Abr. 
244. pi. 18. 


1. That Dubarry was bound by this fubmi'flion, though it was 
not on behalf of himfelf, but as attorney to another ; that Derutter 
himfelf was not bound, becaufe he was a ftranger to the fubmif- 
fion, but Dubarry who fubmitted is bound, becaufe he took it upon 
himfelf, and has bound himfelf by the bond to the performance 
of it. 


Award of one 2. It was refolved, that this award was of one fide only, and 
part. confequenily ill ; for the defendant’s fubasilfion is on behalf of De- 

rutter , and nothing is awarded to Derutter , for he has no advan- 
tage by this award, becaufe the releafe is awarded to be made to 
Dubarry to the ufe of Dubarry , fo that Derutter has no benefit 
by it. But per curiam it had been otherwife if the award had been, 
that the plaintiff fhould releafe to Derutter, or to the defendant 
for the ufe of Derutter , or to the defendant Dubarry generally, 
without faying to the ufe of Dubarry ; for then it might have been 
intended to the ufe of Derutter , becaufe the fubmiffion was in be- 
half of Derutter ; or as Shower argued, becaufe it had been a good 
difeharge in equity. 

Uncertainty 3 * It was refolved, that this award could not be good without 
to award. the releafes, in refpedt of the money which the arbitrator had 
awarded to be paid by Dubarry to the plaintiff, becaufe it does not 
appear for what caufe the defendant ought to pay that money. 
The arbitrator does not fay, that having found 345/. due from 
Derutter to the plaintiff, his award is, that Dubarry fhould pay 

the 




H 7 


Trin. Term 9 Will. 3. 

the 145/. It is not faid, that he awards the payment of this 
3 {.5 /. in fatisfadlion of all accounts, or for all the money due 
from Derutter , pr that de et fuper praemijjtt he awards if. If any 
fuch. thing had been, this award had been good without the re- 
leafes, becaufe the payment of the money had been a good dif- 
charge of itfelf. But as it is, the award , is void,’ becaufe it cannot 
be a difcharge, for the uncertainty. See a Roll. Rep. i. Stile 44. 

1 Roll.Abr. 254, 5. 

4. It was refolved, that though this award in pleading is alleged Averment, 
to be made de et fuper praemijfis ; that is of no avail, becaufe the that the award 
award itfelf does not juftify any fuch averment, not being made de 
praemifis, as it is pleaded. And that which in itfelf is a void award, See/ojTjjj, 
cannot be made good by the allegation of the parties* Judgment *6tz. 
was given for the defendant. Mr. Salkeld. 


Freeman verf. Bernard. 


3 Vol. 368. 


/jSumpJit upon an agreement for the delivery of a certain quan- s. c. 1 Salk, 
tit y of hops, &c. The defendant pleads, that the plaintiff h- 
and he had fubmirted this matter to the arbitration of J. S. ita * 7 *’ 
quod the award fhould be made, and ready to be delivered, by fuch 3 Mod. 331. 
a day, Gfc. and the defendant fhews, that J. S. made an award March ,8 - 
before the day, that the defendant, or his executors or adminiftra- cro.ur! 541. 
tors (bould give a general releafe to the plaintiff; and that the 
plaintiff fhould give a general releafe to the defendant ; and the 
defendant pleads, that he was always ready, and yet is, to fign 
and fcal a releafe. The plaintiff demurs. And divers exceptions 
were taken to this award. I. That the fubmiflion is ita quod the 1. Exe. 
award be ready to be delivered by fuch a day, and the defendant Ready w be 
has not averred, that it was ready to be delivered by the day. Sed delivered. 
non allocator. For per Holt chief juft ice it has been often held in 
this court, that if the award be made by the day, it is ready to be 
delivered, and fo it appears, and therefore there is no need to aver 
that it was ready. See Cro. Car. 541. Bradfey verf Clyjlon accord. 

2. Exc. That the award is void for the uncertainty, viz. that he*. Exc. 
or his executors or adminiftrators, &c. fo that time is left to him 
to perform it during his life, or he may leave it to his executors. 

And eledtion given in an award is ill, 1 Roll. Rep. 271. But to 
this exception Mr. How for the defendant argued, that the court 
will rejedl the words [or his executors or adminiftrators] becaufe 
as to them (he faid) the award was void, for the executor or ad- 
miniftrator is out of the fubmiflion, and the power of the arbitra- 
tor determines with the life of the perfon fubmitting, and fo can- 
not extend to the executor or adminiftrator. Debt upon award 

does 
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does not lie againft an executor or adminiftrator. 3 Cro. 5^7, 
3 Lev. 17,13, 600. Bit Holt chief juftice &jd, that the executors are bound 
Executor is ^y *^ c their teftator, but ^be addition of them in 

bound by the this award is but cautionary* and therefore will not vitiate. 3. The 
fubmiiCoti to third exception was, that the plea is ill, because the defendant has 
*". ** a , r .t. b y not averred performance of this award, and the plaintiff has no 
3 . Exc. ' remedy, to compel him to perform it. Bed non -allocator. For 
per Holt chief juftice, heretofore if the award was, that the party 
(hould do any collateral adf, it was held, that the party could 
not plead this before performance j contra if the award appoint- 
ed the payment of money. And the reafon was, becaufe the 
party had no remedy in the former cafe to compel performance, 
but otherwise in the latter cafe. But that reafon fails now, for 
Award pfead- now *B um Pf u f 1 “* u P on tbc mutual promifes j and no ajfumpfit was 
cd with mu - allowed formerly upon mutual promifes ; bur heretofore if the 
jinxfZ- fubmiffion was b y bond, the award might have been pleaded be- 
form without performance, bcc&uic the party might have had remedy to 
averring per- compel performance. And Holt chief juftice faid, that he had 
formance. known a rule of court to fubmit to an award to be given in evi- 
dence upon ajjiimpjit. But judgment was given by the whole 
Award Of mu- court for the plaintiff; for the arbitrator has awarded nothing in 
LoVgood 16 ’ fat,sf ‘‘ aion . but only has ordered means to difeharge the adtion. 

He has not awarded a horfe or money in fatisfadtion, but only 
mutual releafes. Where an award creates a new duty inftead of 
that which was in controverfy, the party has remedy for it upon 
the award ; and therefore if the party reforts to demand that which 
was referred and fubmitted, the arbitrament is a good bar againil 
fuch adtion. Contra where the award does not create a new duty, 
but only extinguifhes the old duty by a rcleafe of the adtion. Mr! 

Salkeld. 


Prince verf. Moulton 

S.c. : 2 Mod. ^ A S E. The plaintiff declares, that he the fecond of July 
Comb. 44*. V_>< was poffefled of a meadow, near which there was a river, 
s. C. * balk, which run to an ancient mill ; that the defendant the third of 
c«tb 386 bo ’lt a new mill, and thereby raifed the water, and drown- 

Dama'ge* by e< l tbe meadow ; per quod he loft the profits and ufe of the meadow 
ftr quad. from the fecond of 'July ufque diem exhibitions btllae. Not guilty 
pleaded. Vcrdidt for the plaintiff. And after divers motions 
judgment whs arrefted ; becaufe the eredtion of the mill not being 
till the third of Augujl % and damages being given .upon the per 
quod from the fecond of July, damages were given for longer time 
than the plaintiff had been damnified, and therefore it is ill, for 
he could not by this lofe the ufe of the meadow between the fe- 
3 Lev. *46. cood of July and the third of Augujl. Hob. 189. Harbin v. 

1 Green 
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Green in point. But per Holt chief juft ice, if it had been only 
that he loft the profits, without laying the ufe, it might have 
been good, becaufe it might be, that the plaintiff . .permitted his 
meadow to lie frefh for mowing from the fecond of July, and fo 
the water deftroying it by overflowing, he Ibft all the profits of it. 
Judgmeot was arrefted. 


Benfon verf. Derby. 

T HE defendant being an attorney, and fued by the name of The putting 
Thomas Derby, puts in bail by that name, and afterwards 
pleads in abatment, that his name is John Derby. And it was defendant! * 
moved, that this plea might be rejected, becaufe it is contrary to 
what he hath admitted by putting in of bail by the name of Thomas 
Derby. But per Holt chief juftice, the putting in of bail is the 
aft of the bail, and therefore will not eftop the defendant. And * WJfon 
therefore the motion was denied. See 1 Ventris 154. Sir William * 9 iLb. 824. 
Hicks contra. 
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Sir John Holt Chief Juftice . 

Sir T homas Rokeby] 

Sir John Turton \yuftices. 

Sir Samuel Eyre j 

Memorandum, this term Mr. ferjeant Hatfel was 
made baron of the Exchequer in the room of 
Sir John Blencowe removed into the Common 

Pleas. 


Sutton verf. Moody. 

S. C. Comyni K V TRESPASS quare claufum fttum fregit et centum cuntcu- 
34. R los fuos adtunc et ibidem inventos venatus fuit occidit 

S. C. * Salk. ■ cepit et afportavit. Upon not guilty pleaded, verdidt for 

5 Mod. 37J. the plaintiff and intire damages. Gculd ferjeant moved 

Property. j n arre ft 0 f judgment, that conies are ferae nature , and therefore 
« Mod. + i 83. there is no property in them in any; therefore fince the plaintiff 
a Wiifoo 51. has laid property in them by the word [fuos ] it is ill, and no da- 
t Burro. 259. ,jj a g es ought to have been given for them. But if the a&ion had 
been for having hunted in warenna fua, and killed cuniculos fuos 
there found, it had been good, for then he would have had a pri- 
vileged property in them. The fame law for fifh .taken in fepa- 
7 Co. Cife of rali pifearia. Fitzb. N. Br. 87. 1 Cro. 553. Greenbill v. Child. 
fwaw. March 48. Jones 440. But generally there is no property in 
things which are ferae natura, and therefore trover does not lie 
for a hawk, without alleging that he was reclaimed; and in fuch an 
a&ion it was adjudged againft the plaintiff, though it was alleged 
in the declaration, that he was poffefled of the hawk as of 

his 


Mich. Tenst 9 Will. 3. 251 

his proper goods. Dier 306. b\ pi. 66. Sed non allocatur. For 
per Holt chief juftice, a warren is a privilege, to ufe his land to Warren, 
fuch a purpofe; and a man may have warren in his jown land, and 
he may alien the land, and retain the privilege' of warren. But this 
gives no greater property in the conies to the warrener, for the pro- 
perty arifes to the party from the pofleffion j and therefore if a 
man keeps conies in his clofe (as he may) he has* a poffeffory pro- 
perty in them, fo long as they abide there ; but if they run into 
the land of his neighbour, he may kilt them, for then he has the 
poffeffory property. If A. ftarts a hare in the ground of B. and Hunting, 
hunts it, and kills it there, the property continues all the while 
in B. But if A . ftarts a hare in the ground of B. and hunts it into [* Mod.**/, 
the ground of C. and kills it there, the property is in A. the hunter ; Holt. Rep. 
but A. is liable to an aft ion of trefpafs for hunting in the grounds ,6 ’ 
as well of B. as of C. But if A. ftarts a hare, &c. in a foreft or 
warren of B. and hunts it into the ground of C. and there kills it, 
the property remains all the while in B. the proprietor of the warren, 
becaufe the privilege continues. And thefe diftinftions Holt chief 
juftice took upon the authority of 12 Hen. 8. 9. And by the 
whole court judgment was given for the plaintiff, becaufe he had 
a property by the poffcflion. And Holt cited 1 Vent. 122. Pot- 
lexfen v. A/hford, as a cafe in point, where it is faid, that it would 
be good upon a demurrer. See Reg. 93. b. Brownl. decl. 167. 

Rajl. entr. 450. b. 1 'beloal. dig. 196. 22 Hen. 6. 59. b. And 
Holt faid, that the reafon of the cafe in Dier 306. b. was, that he 
admitted himfelf out of poffeffion, and therefore the aftion could 
not lie, unlefs the hawk was reclaimed. 

Smallcomb verf. Grofs and Buckingham, &c. fheriffs 

of London. 

I N trover for goods, upon the general iffue pleaded, at the trial at s. C. 1 Salk. 

niji prius in London at Guildhall , before Holt chief juftice, the & 

faft appeared to be thus : J. S. recovered judgment in debt againft charth.W 
Fox, and J. N. recovered another judgment againft Fox. J. S. 3 D#nvr - Abr 
fued a fieri facias upon his judgment, which was delivered to the 9 . ” 
Sheriffs of London at nine o’clock in the morning, but he would 6 Mod 292! 
not take a warrant of the fheriffs to levy the goods, but procured 
the writ to be indorfed according to the ftatute of 29 Car . 2. cap . 3. 1 1 " 

J. N. fued another fieri facias , which bore telle before the fieri 
facias of J. S. but was delivered to the fheriffs fubfequent to the 
fieri facias of J. S. viz. at ten o’clock in the morning, hut both 
the writs were delivered the fame day. J. N. took a warrant from 
the fheriffs, and levied the goods in execution, which the fheriffs 
fold to the plaintiff Smallcomb. Afterwards the fheriffs i’eifcd the 
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goods in execution upon the fieri facias of J. S. and fold them to 
the defendant Crofi. And now Smallcomb brought trover againft 
Crpfs and the fheriffs of London ; and this matter appearing upon 
the evidence. Holt chief juftice doubting of it, appointed that it 
fhould be moved in court. And after argument on both fides it 
Two ex was refolved by all the judges, I. That if two writs of execution 

^ woexeco. ^ delivered to the fheriff the fame day, he has not an election 

to execute which he pleafe6, but he muft execute that which was 
firft delivered But if.the fheriff levies goods in execution by virtue 
pf the writ laft delivered, and makes, fale of them (whether the laft 
writ was delivered upon the fame day or a fubfequent day) the pro- 
perty of the goods is bound by the fale, and the party cannot feifc 
them by virtue of his execution firft delivered ; but he may have 
his remedy againft the fheriff. For fajes made by the fheriff ought 
not to be defeated, for if they are, no man will buy goods levied 
Cro El 1 * u P on a writ of execution. And at common law if a fieri facias 
,81. 74 ’ had been fued the firft day of the term, and another fieri facias 

afterwards, and the laft had been firft executed, the other had had 
Aftfon againft no remedy but againft the fheriff But in this cafe no a&ion lies 
theihentt. a g a j n ffc t he fheriff, becaufe he who delivered -his firft writ would 
not take a warrant from the fheriffs to levy the goods; fo that it 
feems he had a defign only to keep the execution in his pocket, 
A make. t0 P rotc & the defendant’s goods by fraud, And judgment for the 
comei b*olc- plaintiff by the whole court. And per Holt chief juftice, if a writ 
writ of *» °f execution be delivered to the lherifF againft A. and A. becomes 
cution drii" bankrupt before it be executed, the execution is fuperfeded ; and 
vered to the • consequently the property of the goods is not abfolutely bound by 
(her, ff,g«.nft jgjivery 0 f th c W rit t 0 th c (heriff. But (by him) the tefie of 

the writ binds againft all fates and ads of the party himfelf. 

3 Lev. 69, 191, Phillips v # Thom ion, See 2 Ventr. 218. 

Note; in this cafe Mr. Nortbey faid arguendo, that it is the com- 
mon practice at this day, that if a fieri facias be delivered, and the 
goods appraifed and fold; and the writ is not returned, and an ex- 
Extent for the tent for tbe King comes out of the Exchequer, it will over-reach 
K,0 fr the former fale. But per curiam it is verj^|p^erous practice. 


jVoi.418. Dr. Groenvelt verf. Dr. Burrell, &c. 


S. Ct Cinho 


421, 491. 


Salk. 144. 
Cooiyns 76. 


See 12 Mod. 


386. 

Silk. 397. 
Copy of pro- 
ceedings of 
the college of 
phyftciani. 


D R Groenvelt brought an a&ion of falfe imprisonment againft 
Dr. Burrell. The defendant jhftified under a judgment given 
againft the plaintiff by the college of phyficians, and a fine impofed 
by them, and commitment to prifon. See before 213. And now 
Mr. Nortbey moved in behalf of the plaintiff, that the King’s Bench 
would make an order, that the regifter of the college of phyficians 

fbould 
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Should permit the plaintiff to have copies of the proceedings and 1 Wi,fefl * 4 * 
judgment, to enable the plaintiff to reply to the plea of the defen- 
dants, who are cenfors of the college. And he argued#that the 
plaintiff was a party to the judgment, &c. and therefore has a right 
to have a copy. Befides, tne ftatute 46 Edit. 3. mentioned in the 
preface to the third Retort, extends to this cafe, for it extends to 
the records of all publick courts. And it is the ufual practice, if 
an adtion is brought for a falfe return upon a mandamus , upon 
which the party is returned to be disfranchifed, that the King's 
Bench will make an order that the plaintiff (hall have recourfe to 
the publick books. And .it is no obje&ipn, to fay, that this will 
be to compel the defendants to difcover their evidence } for the 
plaintiff dpes not pray to have an order to the defendants, but to 
the regider, who is a party unconcerned and indifferent. Serf non 
allocatur. For per curiam, the King's Bench cannot oblige the 
•college of phyficians to permit the plaintiff to have any copy of 
their proceedings j for they adt in a judicial manner by authority of 
an adt of parliament, and therefore it (hall be prefumed that they 
have done right ; and this record may be pleaded without a profert ? r »fm 
in curia, and therefore no oyer can be prayed of it, and therefore Mna - 
the defendants (hall not be bound to give a copy, for it would be 
in effedt to difcover their evidence. And the plaintiff has no right 
in this record ; therefore this cafe differs from the cafe of the pub- 
blick books of a corporation, for there the party has an intered. 

In the fame manner where there is a difpute between a lord and a 
copyholder, the copyholder (hall fee the rolls, becaufe he has an 
intered in them. If the lord of a manor claims land by forfeiture Copy, 
of his tenant for felony, he has a right to have a copy of the con- 
Vidtion, and he (hall have it exemplified j but a man cannot have 
a copy of a record of a convidtion of trea(on or felony without leave 
of tne attorney general. In matters lefs criminal they never apply 
*to the attorney general for copies of records, but they have tnem 
of courfe. All thefe cafes are where rights are to be tried, and 
after iffue joined j but this adtion is for a trefpafs, and not founded 
upon a right) and therefore the King's Bench cannot make, any 
fuch order. And per Holt chief judice, if A . be indidted of felony, 
and acquitted, ana he has a mind to bring an adtion, the judge 
will not permit him to have a copy of the record, if there was 
probable caufe of the indidtmcnt, and he cannot have a copy with- 
out leave. 


Ttt 


Giles 



2 S4 
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Giles verf. Harris. 

6 «. * **• ttffumfftf for goods fold the eleventh of September , the 

CiwStu ^\v defendant pleads a tender in April following, et quod femper pa- 
Tt adw nA ratusfuit et adbtic ejl fince the tender. And this plea was pleaded 
uKc»rt prift. after an imparlance. The plaintiff demurs. And per Holt chief 
Comb* juftice,’ where debt is brought upon a bond conditioned to pay 
3 sSk. 353. money at a day certain, if the defendant pleads a tender at the day, 
LA. H*tJw. and that he had been always ready, &e. it is good. But in ajfumpfit , 
?.°Barro. t or ^cbt u P° n a Single bill, he muft plead, that he has been always 
9 ‘ ready ; for though the defendant tendered the money, and has been 
always ready fince the tender to pay it, yet the plain tiff 'may have 
demanded it before, it being a duty from the time of the promife ; 
and if the defendant did not pay it upon demand, his promife was 
broken, though he tendered it afterwards. But if he pleads that 
he was always ready, this refers to the time of the promife made, 
and not to the time of the tender. 


Tender, a bar 2. Though a tender is made, and the plaintiff refufes the money, 
ofdamiges. y et ten d cr cannot be pleaded in bar of the adtion, neither in 
debt nor afj'umpjit , but in bar of the damages only, for the debtor 
fhall nevertheless pay his debt. 


Tender plead. 3. In debt upon bond conditioned to pay a fum certain, a tender 

parlance* ^ ma y be pleaded after imparlance. But in the principal cafejudg- 
1 Lutw.' * 3 8. ment was given for the plaintiff ; for as the tender is pleaded, there 
Comb. s o. might be a demand of the money which was due before the tender, 
between the time in which the money became due and the tender ; 


in which cafe it cannot be pleaded, either in bar of the adtion, or 
of the damages : But if the defendant had pleaded touts temps prift , 
the plaintiff fhould have replied, and (hewn the requefl, and the 
Tender, how time when it was made. But if the tender had been pleaded at the 
pleadibie in day of the promife with touts temps prift. Holt chief juftice doubted, 
«jjumpju. w j ic ther it fhould be in bar of the adtion or of the damages. He 
faid that in this adtion if it fhould be in bar of the damages, as it 
is in debt, it wquld be a bar of the whole demand 5 for fince inde- 
bitatus ajfumpfit is to recover uncertain damages, the plea which 
will bar the plaintiff of his damages, will bar him of his whole 
demand. But he faid, that he would-find a means, by which' the 
defendant in this adtion may excufe ffimfelf of the charge of the 
trial, and payment of cofts, where he will pay what is due ; as 
by bringing a fum of mbney into court, and praying judgment Je- 
nifer tor thus damnis t or by confeffion of the damages to fuch a value, 
and praying that the plaintiff may proceed at his peril for the re- 

fidue. 





fidue. ' As to thefe points, he gave no resolution. But he Said, 
that he well remembred, that ferjcant Levinz made the firft mo- 
tion, that upon bringing fo much money into the KlAg’s Bench in 
indebitatus affumpfit, the plaintiff might proceed at his peril. And 
it was in the time of my lord chief juftice Keeling , and it was 
thought an extraordinary motion. But per Holt . chief juftice, a Tender not 
man cannot plead a tender and touts temps prift. in a quantum me- p)ead«bie in 
ruity becaufe the demand is intirely uncertain; nor could a man f«"*'** 
plead tender of amends in bar of any voluntary trefpafs at common r *' * 
law, except in cafe of damage feafant, to prevent the impounding „ 

of cattle, until the ftatute of 21 Jac. 1. cap. 16. 


Richards verf. Cornford. 

Error. C. B. 

T) Eplevin. The defendant makes Conufance as bailiff to the s c *siik. 

earl of Montagu and his wife, and (hews, that the duke of Al- 580. 
bemarle devifed the reverfion of the premises, expedant upon a leafe * t c * Corny** 
for years upon which rent was referved, to the duchefsof Albemarle * Mod. 3 6 j. 
his wife, now wife to the earl of Montagu, and for rent-arrear he nRep. 45. 
avows the taking of the diflrefs. The plaintiff pleads in bar of ® r< £ Ayowry * 
the avowry, that the duke of Albemarle by deeds of leafe and re- r«. Rep jj, 
leafe intailed the faid lands upon the earl of Bath, &c. And iffue 
thereupon. And verdidt and judgment in C. B for the avowant. *° ’ * s " 
Upon which the plaintiff in replevin brought his writ of error, and 
two errors were affigned, 1 . That the lands were alledged to lie in 
Knjield and Edmonton ; which is impoflible, that the land fhould Comprife. 
lie in both parifhes, but part may lie in one parifh, and part in 
another. And a cafe was cited between Tr ever ion and Hickes, J* yerlo ° v ‘ 
Pajc. 3 Will. & Mar. B. R. It was alleged, that J. S. was feifed c arth* a *i8 5 . 
in fee of lands lying in divers parifhes, whereof the lands in Bro. Barr, 
queflion were parcel ; and it was held impoflible and ill. But P ^ God> 
per curiam^ it was adjudged in this cafe, that it was well enough ; frey-sc. 
for according to common and reafonable intendment, part lies in 1 Ro Abr * 
the one pariui, and part in the other.. The fecond prror affigned 4 ’ 4 H 6. 5. 
was that the diilrefs is taken for arrears of rent of two years ; but 
it appears by the avowry, that the avowant had not title till the 
29th of September 1694. and ^he diftrefs was taken the 26th of 
September 1696. and the judgment is for the intirc rent of two 
years ; .therefore the plaintiff has judgment for more than appears Judgment for 
to be due to him by his own Slewing, which is error. And by 
Holt chief juftice, the avowry for that part of the rent which was not the plaintiff 
due till after the diflrefs taken is ill; therefore the general judg- J»«Meio 
ment for all the rent is erroneous, and ought to bereverfed for the h * ve ‘ 

whole. 




256 Mich. Term 9 Will. 3. 

whole, and is not good for any part. A9 if a lefibr avows for rent 
and a nomine poenae , and the rent was not demanded, fo that the 
famine poenae’ was due; a general judgment for both (hall be 
intirely reverfed. But if the court had abated the avowry for the 
rent which was not due, and had given judgment for the refidue, 
he fhould have had return ifreplevifabie and good. But for the 
Other reafon the judgment was reverted, nifi, &c. Mr. Montagu 
counfbl for the avowant cited in this cafe t Co. 45. Moor 181. 
Httb. 133, 208. 5 T. Jones 138. Teh. 148. 3 Cro. 799. But 

A«Mdmcot afterwards the record in the Common Pleas was amended (for this 
error proceeded from the miftake of the attorney of the plaintiff in 
replevin, for the plaintiff brought two replevins, and the defendant 
made two avowries, and gave the records of them to the plaintiffs 
attorney, who made entry of the one avowry to this replevin, 
whereas it fhould have been entered to the other replevin, and fo 
vice verfa) and by it the tranfcript was amended in the King’s 
Bench alfo ; upon which the avowant prayed, that the judgment 
might be affirmed. But it was ordered that the record fhould be 
put in the paper again, becaufe there might be more errors. And 
afterwards was affirmed. 

Rex verf. Griepe. 

s. c.Copyni A N information was exhibited againft the defendant for falleand 
+ 3 - SaJk corrupt perjury at common law. And the information fhews 

JI3 * * ’ that there was a fuit in replevin in C. B. between Richards plaintiff 

5 Mod. 343. and Cornford defendant; and that upon the trial at the bar of the 
Canta. 421. Common Pleas the plaintiff produced in evidence indentures of leafe 
informs lion and releafe, bearing date the fifteenth and fixteenth of July 1681, 
for pe jury. w jjj c h were then executed by Cbrifiopber duke of Albemarle , at 
Albemarle houfe in the parifh of St. Martin in the fields in Middle - 
fex ; and that Mr. Edward Strode was produced at the trial as a 
witnefs, to prove the execution of thefe deeds ; and that the defen- 
dant Griepe was produced as a witnefs at the fame trial for the de- 
fendant ; and that he fwore, that Mr. Strode , innuendo the faid Ed- 
ward Strode the witnefs praediSl. was commorant aH the middle of 
the month of July, 81. innuendo the year 1681 at Newnbam, in- 
nuendo quondam domum manfionalem praedifti Edvardt Strode voca- 
tam Newnbam in parocbia de Plimpton St. Mary in Comitate Devon, 
ubi revera the faid Edward Strode non fuit ad Newnbam praii&t. 
in the faid month of July 1681, Upon not guilty pleaded verdift 
was given for the King. Upon which the defendant’s cottnfel mo- 
ved in arreft of judgment, and argued their exceptions fevcral 
times. And now the coart pronounced their opinions in folemn 
arguments, that th* judgment ought to be arrCfted, bat as it 

feemed. 


1 
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feemed, for different reafons. The three juftices Rokeby , Turton, 
and Eyre, made but two points in the, cafe. i. Whether the 
words fufficiently afeertained the. place, to make it material to the 
matter in iffue without the innuendo. 2. Admitting that they did 
not, then whether the innuendo will help it. And as tp the flrfl 
point they held, that though a man fwear falfly, yet if it be in Perjury, what? 
a matter immaterial to the iffue, it will not amount to corrupt 
perjury; for the reafon that perjury is fa high a crime, is, in n- 
fped of the injury that it does to a man ; but if it is not material 
to the iffue, it cannot by any means induce the jury to give their 
verdid one way or another, and conffquently cannot injure the 
pther party, againft whom the verdid is given. 3 Inf. 164. 7, 

2 Buljlr.. 150. Hub. 53, 11 Co. 113. Cro. Car . 353. per 
Richardfon chief juftice. Stile 336. a Roll. Rep . 369. Tetv. Qi. 

3 Roll. Rep. 41 . Teh. Hi. And. Turton juftice cited the opinion 
of Popbam. Goldjb. 191. that if A. fwears that he faw B. fteal, 

&c. fuch a deed, and when he did it he was dreffecj in blue, where 
in truth he was not drefted in blue, this is not perjury. So if a 
man fwears to his belief, or ad effeftum, if it be falfe (by him) he 
cannot be conviift of perjury. Then to apply this to the firft point, 
the judges faid, that it does not appear what diftance there was be- 
tween Newnham and Albemarle bouj'e, and therefore Newnbam may 
be adjoining to it, and then Mr. Strode might have been at both 
places the fame day ; and fa his being at Newnbam would not falfi- 
fy his oath, that he faw the deed executed at Albemarle baufe , for 
both might well (land together, and confequently the oath of 
Griepe , that Mr. Strode was at Newnbam, will not be material to 
the iffue, and therefore no corrupt perjury. And to make this 
material to the iffue, it muff be prefumed, that this Newnham is in 
Devonjbire , which would be in effect to make this conftru&ive 
perjury, which qught not to be allowed any more than conftruc- 
tive reafon. And as to {he objedlion, that this information is 
for perjury at common law, which is pqnilhable, though it be not 
corrupt or material* to the iffue, or prejudicial to any j the whole 
cpyrt atjfwered, that the ftatute only infti&s a greater puniffiment, 
byt does not alter the nature of the offence. And Holt chief juffice 
faid, that perjury at common law Was an infamous crime, and the 
ftatute of 11 Hen. 7. fiippofcs fo. And in the Mirror of jujliees, 
title Infamy , perjury is mentioned. So Fortefcue de laud. leg. Angliae. 

There is no reafon therefore for any diverffty in the crimes, upon 
ftgtute or at common law ; but the punishments are different, for 
in conviftiofw open the. ftatute, dt&bility is part of the judgment, 

bqt at common law it is only a confequence. And therefore in this Pardon, 
cafe the King may’ pardon and reftore the party to his teftimony, 
but gppo the ftatute he cannot. The puniffiment upon the ftatute 
is pertain, and confined to the diroftion of the ftatute ; but at com- 

U u u mon 
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moo law it is difcretionary in the court, and they may infliCl 
greater fines than the ftatute prefcribes ; and therefore the charge 
ought to be as 'Certain at common law as upon the ftatute. Another 
difference is, if a man brings an' action upon the ftatute, he ought 
to (hew particularly how he was damnified, as that the verdict 
paffed againft him, or that too great damages were given againft 
him ; but in indictments or informations it is not neceftary to be 
(hewn. 2 Leon. 21 1. Hamper' s cafe. 

But as to this point Holt chief juftice held, that. the information 
was ill without the innuendo ; for Nnunbam muft be a ville, ham- 
let, or lieu ccnus. In the general intendment of law it is a ville, 
but it is but an individuum vagum, and no man can know where 
it lies, and therefore the court cannot know where it lies; for 
in pleading it is neceffary to (hew the county where the ville 
lies ; for if a ville be alleged, and no county where it lies ; no pro- 
cefs can iffue upon it. 34 Hen. 6. 49. 60. 4 Hen. 7. 8. Scire 

facias upon a recognizance for breach ot the peace ; the breach was 
afiigned in a ville , and no county where was mentioned, and when 
the jury was brought to the bar they were dilebarged, and the in- 
formation fet afide. But in fome cafes the ville alleged (hall be in- 
tended to be in the county where the aCtion is brought ; as if tref- 
pal's is brought in Midd'efex for a trefpafs done at If.ington , Ifing- 
ton (hall be intended to be in Middlefex , becaufe that is the gift of 
the adtion. ' But if a place is mentioned in matter collateral to the 
iffue, it is neceftary to (hew in what county it lies, or otherwife it 
(hall not be intended to be in any county. Therefore Neivnbam in 
this cafe is unknown to the court as to the fttuation, and the 
breach aftigned is ill for this. uncertainty. And as to the objection 
by the King’s cdunfel, that it appears by the defendant’s oath, that 
Neivnbam is a place different from Albemarle bcufe, and it is fworn 
in contradiction to Mr. Strode’* evidence, and induces a fufpicion 
in the jury of the evidence given by Mr. Strode, and therefore it is 
not material, whether Newnham be near, or very far off from Al- 
Perjury In a be marie boufe. Holt chief juftice anfwered, that he was of opinion, 
lUntUHy'nla" ^ at * s not neceftary to appear in an information for perjury, to 
terial to the what degree the point in which the man is perjured, was material 

iffuc ‘ to the iffue ; for if it is but circumftantially material, it will be per- 

jury. And therefore (he faid) he doubted much of the cafe cited 
by Turton juftice out of Gouldjbor . For (by him) if A. fwears, 
that B. delivered a deed in a blue coat, where in truth he was 
in a red j this will be perjury, for a witnefs fwears- to the circum- 
ftances. So if a witnefs (wears to the credit of another witnefs ; 

if it be falfe it will be perjury, if it conduces to the proof of the 

point in iffue. But if A. being' produced as a witnefs to, prove 
that B. was compos mentis when he made his will, fwears that fuch 
1 a day 
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a day he left his own houfe, and went to C. and lay there, and 
the next day lay at D. &c. if he fwears falfly in thefe circumftan- 
ces immaterial to the point of the iifue, it will not be perjury. 

(Note, this alluded to the oath of Mr. JPilkinfon, who was produ- 
ced as a witnefs at the trial between Sir IJaac Rebowe who married 
the wife of Mr. Honeywbod of Effex and his executrfx, and Sir John 
Cotton who married the heir at law of Mr. Honey wood, and there in 
his evidence to prove Mr. Honeywood compos mentis when he made 
his will, he recited a very long ftory of fuch impertinent circum- 
ftances.) But in this principal cafe {per Holt chief juftice) though 
New'nham was next adjoining to Albemarle houfe , fo that Mr. 

Strode might have been at both places the fame day, yet if he 
was not at Newnbam it will be perjury in Griepe , who was fworn 
in contradiction to Mr. Strode' s oath. (And in this point he was 
of a contrary opinion to all the other judges.) But for the afore- 
faid uncertainty it cannot be known where Newnbam was, and 
therefore ill. 

As to the fecond point, whether this* uncertainty is not aided by Innuendo, 
the innuendo ; all the juft ices agreed that the innuendo could not aid 
it. 1. Becaufe the innuendo imports fome other thing than is in- 
tended by the oath, and' is an addition of new matter, which is ill. 

For by common intendment Newnbam mentioned in the oath is a 
ville, but the innuendo reftrains it to a lieu conus j and this reafon 
was given chiefly by Holt chief juftice. But, 2. All the juftices 
faid, that no innuendo could fupply the defedt of certainty before ; 
for an innuendo fignifies nothing unlcfs there, be fome matter of 
fad precedent, to which it may refer. If words are adionable, and 
then an innuendo comes by way of explanation, that will be good } 
but if not, the addition of an innuendo will not make them action- 
able. Hob. 6. 4 Co. iy. Then as great a certainty is required in 
indictments and informations as in actions upon the cafe; but if 
Mr. Strode had brought an adtion upon this cafe againft Griepe for 
flander of his title, fliewing that Griepe had faid, Mr. Strode has 
no title to Newnbam, innuendo Newnbam his houfe in Devonjhire, 
it had been ill. But if he had declared, that Mr. Strode was feifed 
in fee of Newnbam , in Plimpton in Devonjhire , and then had (hewn 
that G'iepe had faid, Mr. Strode has no title to Newnbam , innu- 
endo Newnbam yes Plimpton in Devonjhire, that innuendo had been 
good, becaufe there would have been precedent matter fufficient to 
which it might refer ; anaif Griepe had intended another Newn- 
bam he ought to (hew it in his plea. 1 Roll. Abr . 78. pi. 3. 1 Cro. 

321. Alleyn 32. So in this cale, if the information had faid, that 
the queftion upon the evidence at the trial was, if Mr. Strode was 
at his houfe at Newnbam in Plimpton St. Maries in Devonjhire , and 
then had gone on to (hew, that Mr. Griepe fwore, that Mr. Strode 

was 
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was at Newnbam, innuendo, &c. as in this information, it had 
been good... And Holt chief juft ice faid, that the information 
might have averred politively, that the queftion upon the trial was, 
whether Mr. Strode was at Newnbam in Plimpton , although at the 
trial Newnbam was mentioned generally j for this fhould be under* 
ftood according to the fubjeCt matter which fhould appear upon 
the trial in the information. But in this cale there is nothing 40 
induce this innuendo , and therefore it is ill ; for an innuendo is 
no averment, and it is never proved at the trial. And for an au- 
thority in point all the court relied upon 3 Cro . 428. Regina v. 
Bowles, the record of which Holt chief juftice brought into court, 
viz. Mich. 37 & 38 Eliz. Rot. 36. And as to the objections, 
he gave thefe anfwers. 

Obj. RejeCt the innuendo . Palm. 358. 

Anfw. This might be done if no ufe were made of it. But 
here no fuch liberty is left to the court-, for the affigmnent of the 
perjury refers immediately* to the innuendo, ubi revera non juit ad 
Newnbam praediSl. Befides, that without .the innuendo there is no 
certainty, as before is faid. 

Obj. The office of an innuendo is to explain dubious words. 
Teh. 21. 1 Cro. 37c* 

Anfw. That is true, but it is when there is fufficient matter to 
gcM?* V R °* foduce the innuendo. Therefore between Coggs and Rogers , cafe 
for words, the plaintiff declared, that the defendant faid, “ The 
" fhoemaker over the way is broke,'* innuendo the plaintiff j it is 
ill, for then any fhoemaker might bring an adion j but if the 
plaintiff had faid, that he lived over right, and that he was a fhoe- 
maker, &c. and then had declared as before, this had been good, 
for the innuendo had been well induced. 

Obj. There* is but one Newnbam in the record, and therefore 
the court muft intend that there is no more. 

Anfw. That one is mentioned only in the innuendo , and there- 
fore fignifies nothing. 

Obj. 1 Cro. 192. 

Anfw. The words there were fpoken to the fervant, and there- 
fore the innuendo was good j but it had been o&erwlfe, if they 
had not been fpofce to this fervant. 


Obj. 
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Obj. Pafcb. 20 Car. 2. B. R. Rot. 91. Rex verf. Levin, in in- Rex v - Lewin 
formation for purjury againft Levin it was fet forth, .that he fwore, 1 Sld ' 4 ° 5 ' 
that he brought him up in the art, innuendo the art of a founder, 
ubi revera he had not brought him up in arte praediSta. 

Anfw. per Holt. That is no authority j for Levin had been in- 
dicted before for the fame thing, and he pleaded aut erf oils acquit , 
and then being indicted for another point, it was amended. 

Obj. The verdid finds, that Griepe meant Nevnbam in Devon- 
shire. 

Anfw. The verdiCt cannot find that, for a man’s meaning ab- 
ftraCted from the faCt, cannot be put in iflixe. 4 Edw. 4. 8. 

Edw. 3. 16. 5 Co. 77. 

Obj. If a man fwears generally or dubioufly, it (hall be left to 
the King to interpret. 

Anfw. That opinion is very dangerous, and diftruCtive to the 
fafety of human kind. 

3. Point. Whether the alignment (hould refer to Nevnbam in PraeJiS _ re . 
the innuendo ? And by all the judges it was refolved, that it (hould, fers to the U 
For ubi revera non fuit ad Nevnbam praediSt. this praediSt. refers *n«<*d ent - 
to the laft antecedent, which is Nevnbam in the innuendo. Be- 
fides, that per Holt chief juftice, where a place is indefinitely men- 
tioned, praediSt. is not a proper word, but it ought to have been, 
non fuit apud aliquam vi/lam, &c. cognitam per nomen de Nevnbam i 
or otherwife it might have been, non fuit apud Nevnbam praediSt. 
nec aliquam aliam Nevnbam ; for in this cafe he might have been 
at Nevnbam , though not at Nevnbam aforelaid ; for where a ge- 
neral is mentioned, affignment of a breach in particular is not 
good. And for thefe reafons judgment was arrefted by the whole 
court. But becaufe the court was fatisfied, that the defendant was 
guilty of corrupt and wilful purjury ; they made' an order that he 
(hould not be dilcharged of ’his bail, and that leave (hould be 
given to the informer, to exhibit a new information. 

Note, this cafe was removed by error into the houfe of peers, . 
and after hearing of council, when all the lords feemed to be of 
opinion to affirm the judgment, it was "put to the vote, and the 
judgment was reversed by the majority, without giving any reafon, 
as Holt chief juftice told me. 


X x x 


Sir 



A 
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Sir Richard Rainc’s cafe. 

s. C. 1 Salk. IV yT R. Grey made a will dated the 25th of March 169 7. but 
C«rth. 457. IV 1 did not fign it, in which he made Mr. Tench, &c. execu- 
SuptrjiJeas to tor, and afterwards died in April following. After his death die 
• ««»*'»«'• executors produced this will in the prerogative court to prove it, 

! sSk.'iV‘ kut the court doubting of the validity, becaufe it was not figned 
Show. *94. by the teftator, iflued 3 citation, to fummon in all the perfons, 
who would be intituled to adminifl ration, if this will fhould be 
adjudged null. And they all appeared, and retained prodtors, ex- 
cept Mr. Grey, brother of the party deceafed, who was in con- 
tempt, for which the court proceeded againft him ad excommuni- 
candum. Upon which the laft day of Trinity term laft part Mr. 
Grey moved in B. R. fora mandamus to be directed to the judge 
of the prerogative court, to command him to grant adminiftra- 
tion to him as next of kin to his brother deceafed, upon fuggeftion 
that he died inteftate. And a mandamus was granted, returnable 
the beginning of this Michaelmas term. And now Mr. Nor/hey 
moved for a fuperfedeas to the mandamus , upon affidavit that Mr. 
Grey made a will, the validity of which is now in conteft in the 
prerogative court. And a fuperfedeas was granted by the whole 
court. 1. Becaufe they faid that the court was furpriled in the 
former motion ; for they were not informed, that Mr. Grey the 
brother was in contempt in the prerogative court, of which if they 
had been apprifed, they would have denied the former motion ; 
for the party who makes fuch a motion, ought fir ft to refort to 
the fpiritual judge, and sequeft the granting of adminiftration to 
Contempt in him, and not be in contempt for the fame thing. But 2 .Holt 
the fpintuai chief juftice faid, that the difference always is, when it is admitted 
cou ' w ‘ on all fides that the party died inteftate, and when not. When it 
is admitted, then if the ordinary will not grant to the next of kin. 
Where a mm- the King’s Bench will grant a mandamus. But if a will is pro- 
JaMKi ihali be duced, the judge of the fpiritual court, muft determine whether 
•ompdthe t ^ ie wil1 be good or not, before he grants adminiftration. For if 
fpiritual court he grants adminiftration, and afterwards the will is proved, the 
to gram .a- grantee will be executor of his own wrong. And the judge of the 
mini! ration. fpi r i tua j court is the only proper judge, to determine the validity 
Trobaw uode- of wills for things perfonal, and therefore the probate is undenia- 
niabie evi- ble evidence to a jury. And Holt chief juftice faid he remembered 
iT'b. % 37. a ca k» which was in the time of lord chief juftice Kelyng, where 
Noeiv.wdis. an executor brought an adtion, and at the trial produced the pro- 
u Mod - ‘ 3 6, bate, at nifi prius at Guildhall ; and the defendant's council offered 
to prove, that the fuppofed teftator died inteftate, but Kelyng chief 
juftice told them, that the probate was evidence uncontrovertible ; 

and 
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and afterwards it was moved by his order, and all the other judges 
concurred in opinion with Kelyng j and fo it has been always held 
iince. Therefore if Mr. Grey will demand a return of the man- 
damus, if the judge of the perogative court makes return of the 
fubftance of the affidavit, it will be a very good return j or if he 
returns that Mr. Grey made a will pofitively, although there may 
be an appeal and the will thereupon adjudged null, yet no adtion 
upon the cafe will lie upon that return, bccaufe the party who 
made the return, was the proper judge of the fubjedfc matter, and 
no adtion lies againft a man for what he does judicially. To all No aflion *- 
which things the other judges agreed. gainftt judge. 

Afhton verf. Sherman. 

D EBT upon bond againft the defendant as adminiftrator to s.C. i Salk. 

Field. The defendant pleads fix judgments againft him on * 9 ^ ^ 
bonds in which Field was bound, ultra quae he has not ajfets. L ,*[* k«r?' 
The plaintiff replies to four,’ obtent' per fraudem ; and as to the 158, 
other two, that the defendant hath ajfets ultra them, et hoc petit 
quod inquiratur per patriam. The defendant demurs fpecially. comb. 444. 
Refolved, that the replication is ill j for when the defendant pleads 449 - 
fix judgments, he confeffes by implication, that he hath affets J£ cotor 
over five j then when the plaintiff fays, he has ajfets ultra two, pie.dsfix 
and tenders an iffue, if this iffue fhould be admitted, it would j ud &” e h ““ *' 
chafe the defendant to take an iffue that would be againft him, for over which he 
in effedt he has confeffed the fadt before ; and a man cannot oblige h«h not *f- 
anothcr to an iffue of fadt which he has confeffed before. And 
therefore per Holt chief juftice, the cafe of Croydon v. At way, g lt h affeu 
j Roll. Abr. 802. pi. 6. is not law as to this point. But if the 
plaintiff had faid, that the defendant had affets ultra two judg- h 
ments, et hoc paratus ejl verificare, although it ought to have been cannot chate 
omitted, yet it fliould be but furplufage, and lhould not vitiate, [£ e a d 'j[|" e ' 1 “ t,t 
But the better way is only to an liver to fuch judgments, as he upon a ta«-> 
knows to be obtained by fraud ; and if any of them are found for wmJ» he h»* 
the plaintiff, he fliall have judgment ; becaufe it would appear that m 

the defendant hath affets, for by pleading fix judgments, he con- See 9 Co. 
feffes ajfets ultra five. And therefore Holt chief juftice denied the [ 6 d 8, j$ ar( ^ 
cafe 1 Sound. 337. Hancock' v. Provide, to be law. But all the 219 to 231. 
court were of opinion, that the replication was not double, ac- 
cording to 2 Sound. 49. But the court gave leave to the plaintiff Duplicity, 
to amend his replication upon payment ofcofts. 


Turbcrville 
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Turbervllle verf. Stanipe. 

C ASE grounded upon the common cuftom of the realm for 
negligently keeping.his fire. The plaintiff declares, that he 
was poflefled of .a clofe of heath, and that the defendant had an- 
other clofe of Heath adjoining j that the defendant tarn imprcviJe 
- et negligenter cujiodivit ignem Juum, that is confumed the heath 
of the plaintiff. Not guilty pleaded. Verdidt for the plaintiff. 
And Gould King’s ferjeant moved an arreft of judgment that this 
adtion ought not to be grounded upon the common cuftom of the 
• realm ; for this fire in the field cannot be called ignis fuus> for a 
man has no power over a fire in the field, as he has over a fire in 
his houfe. And therefore this refembles the cafe of an inn-keeper, 
who muft anfwer for any ill that happens to the goods of his 
gueft, fo long as they are in his houfe j but he is not anfwerable, 
if a horfe be ftolen out of his clofe. And in fadt in this cafe the 
defendant’s fervant kindled this fire by way of hufbandry, and a 
wind and tempeft arole, and drove it into his neighbours field; fo 
thd# it was not arty negledt in the defendant, but the ait of God. 
Jied non allocatur . For per curiam as to the matter of the tempeft 
that appeared only upon the evidence, and n.ot upon the record, 
and therefore the King’s Bench cannot take notice of it, but it was 
good evidence to excufe the defendant at the trial. Then as to the 
other matter, per Holt chief juftice, Rokeby and Eyre juftices, a 
man ought to keep the fire in his field, as well from the doing of 
damage to his neighbour, as if it were in his houfe, and it may be 
as well called fuus, the one as the other ; for the property of the 
materials makes the property of the fire. And therefore this ac- 
tion is well grounded upon the common cuftom of the realm. 
But Turton juftite faid, that thefe adtions grounded upon the com- 
mon cuftom had been extended very far. And therefore (by him) 
the plaintiff might have cafe for the fpecial damage, but not 
grounded upon the general cuftom of the realm. But by the other 
juftices judgment was given for the plaintiff. Note Mr. Northey 
for the plaintiff cited 40 sljfif pi . 9. Fitz. iffue 88. double plea 3,1. 
28 Hen. 6. 37. 21 Hen. 6. n. b. Rajl. Entr. 8. and Old Entr. 

219. where the declaration is general for negligently keeping his 
fire in fuch a parifh, without fpecifying a particular .houfe or 
ground. But Holt chief juftice anfwered, that that was an anti- 
quated entry. And (by him) if a ftranger fets fire to my houfe, 
and it burns my neighbour’s houfe, no adtion will lie againft me 
which all the other juftices agreed. Butjf my fervant throws dirt 
into the highway, I am indictable. So in this cafe if the defen- 
dant’s fervant kindled the fire in the way of hufbandry and proper 

for 
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for his employment, though he had no exprefs command of his 
matter, yet his matter (hall be liable to an action for damage done 
to another by the tire j for it (hall be intended, that the fervaot had 
authority from his matter, it being for his matter's benefit. 

Mofely verf Warburton. . 

Ah EV ARI facias iffued to the bithop of Chejler , to require $. c. t Salk, 
him to levy the debt upon the defendant de bonis ecclefajticis , 3*°. 
Warburton being a fellow of Magdalen college. Upon which the 
bithop writes to the warden and fellows of the college, requiring 1 in!t. 4 , 47*. 
them to pay the pention of Warburton to him. To which the 6 7*> 
warden and fellows- anfwer, that they have not power to do it. 

Upon this a motion is made in B. R. on behalf of the bithop of 
Cbejier , for advice of the court, what the bithop ought to do. ' 

And per Holt chief juftice, if a prebendary hath a foie body, the 
bithop upon a levari facias de bonis ecclefiajlicis may fequefter it } 
but if he hath but a body aggregate with the dean and chapter, he 
cannot fequefter it. Then in this cafe the profits of the fellowthip 
are but cafual dividends, in which before divifion Warburton hath 
no intereft,* fo that they do not make an eftate ; and it teems in 
this cafe Warburton is not clericus beneficiatus, and the bithop may 
return nulla bona ecclejiajlica. And though the college hath the 
impropriation of a church, yet it belongs to the whole body, and 
not to one of them only. But the court would not give a pofitive 
opinion, becaufe the cafe did not come judicially before them. 


Sparks verf. Crofts. 

OPARKES brought an adtion againft Crofts , as adminiftrator 
^ generally to J. S. Crofts pleads that he was adminiftrator du- 
rante minoritate of his wifej and this was in abatement. The 
plaintiff demurs. And adjudged, that the defendant (houid anfwer 
over. For though a man cannot charge an adminiftrator durante 
minoritate generally as adminiftrator, becaufe it is a particular fort 
of adminiftration, and if a man obtains judgment againft fuch an 
adminiftrator, if afterwards the adminiftrator or executor comes of 
age, a fcire facias lies againft him upon this judgment. Yet the 
defendant ought to aver, that he continues adminiftrator durante 
minoritate j which he has not done here, for he has not faid, that 
his wife is in lire, and under the age of feventeen. See 5 Co. 29. 
Pigot'% cafe. Afterwards the defendant came and pteaded, that 
adminiftration was committed to him during the minority of his 
wife, and that his wife died fince the laft continuance. And per 
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Holt chief jaftice, i. This plea is contradi&ory to the admiffion of 
the defendant, for by ill pleading before the defendant admitted 
Himfelf adoviniftrator generally, and therefore this plea is ill. 
2. Holt chief juftice doubted, whether a man could plead a plea 
puis darrien continuance after a demurrer; although Hob. 81. is fo, 
Stoner , v. Gibfon. 

Dorney verf. Cafliford. & R. 

s. c. Comynt A S E for obftruding a private way. The plaintiff declares, 
f^e, Salk. 'V-J that he is poffeffed for a term of years of a houfe, and that 
363. he and all' thofe whefc eftate he hath in the houfe, time whereof, &c. 
C^eeSateof bdbttetunt et habere debucrunt a way, &C. that the defendant ob- 
Cartb.43*. fhuded, &c. Upon the general iffue pleaded, verdifi for the 
1 Salk. 365. plaintiff. Btlt after divers motions in arreft: of judgment, by the 
Whole ctftfrf judgment was afrefted. For though it had been good 
to' declare afgafinft a Wrong*doer, that he habere debuit viam t &c. 
Strode v. as was lately adjudged in this court in a cafe between Strode and 
B *Mod 18 which was fo adjudged in the Common Pleas, and the 

4 * ’ judgment affirmed in the King’s Bench after feveral arguments. 

Without a pfefeription ; yet here the plaintiff has laid *a que ejlatc 
in himfelf, when he is but leflee for years, which is impoffible. 
See 3 Lev. 19. for he cannot have the eftate of any other, but only his own. And 
Lutw. 81. Holt cited a cafe, which Was in B. R. in the time of Hale chief 
Juftice, where in an action upon the cafe brought by a leffee for 
years for flopping his light, the plaintiff declared as here with a 
que ejlate \ and it was moved in arreft: of judgment, and the plaintiff 
could never procure judgment. 

Conyu 7. The cafe of Strode verf. Birch was cafe, where the plaintiff de- 
clared, that he fuit et adhac eft lawfully poffeffed of a tenement, &c. 
et quod de jure habuit et habere debuit common Of pafture ift a thou- 
fand actes, for all cattle levant and cottcbant , &c. tanquam ad tene- 
ment um praedtSium appertinentem ; that the defendant to deprive the 
plaintiff of his common dug coney-burroWsf Upon demurrer, judg- 
ment for the plaintiff in C. B. and affirmed in B. R. beCaufe the 
defendant was a ftranger, and therefore poffeflioft & good title 
againft him. 

Replevin for cattle taken in a place called B. The defendant 
avows that Mellor was feifed ih fee of the place Where, G fc. and 
demifed to the defendant for ten years, add he foofc the cattle there 
damage jeafant . The plaintiff pleads ift bar, that Sir Richard Stkrtin 
Was felled id fee of a hundred acres contiguoofly adjoining to the 
place where, fftc. and that ihe defendant, and all thorn whofts 

-• ••• eftate 


eftatc he hath, &c. have ufed to repair the fences between the hun- 
dred acres and the place where, &c. and that the hedges being 
down, the plaintiff's cattle entred into the place where, &c. The 
defendant demurs. And adjudged for him. For no man*can lay 
a que eft ate in a leflee for years. Adjudged Tr/«. 9 Will. 3 . C. B. 
jtffton verf. Gwinnett. 

Rex. verf. Harris and Duke. 

J 7 A RRIS and Duke were found guilty of perjury at a trial at 5. c. Skin. 

bar, in an information exhibited again ft them* and upon the 68 +* 
capias they were outlawed } and upon the return of the exigent Mr? * 6> * 4 ° 0 ’ 
Conyers counfel for the earl of Bath, who was the profecutor, Judgment for 
moved that judgment (hould be given againft them in their abfence. 

But per Holt chief juftice, no judgment for corporal pontthment m 
can be pronounced againft a man in his abfence ; and no writ can 
be granted to feife a man and fet him in the pillory. Therefore 
the motion was denied. 


Winter verf Lovcden. 

E JECTMENT for lands in Somerfetjbire. Upon the general 
r iffue pleaded, as to three partsthc jury found the defendants not 
guilty ; and as to the fourth they gave a fpecial verdidt, that the 
lands in queftion are cuftomary lands, parcel of the manor of Goot- 
burft, and demifed and demifabla by copy of court-roll at the will 
of the lord, according to the cuftom of the manor, time whereof, 
&c. that George Powlett was feifed in fee of the manor of Goat- 
burft , and had iffue Edward Powlett ; that George Powlett, 9 Jac. 1 . 
in confederation of the marriage of his fon, and of the marri- 
age portion, fettled the manor of Goathurft to the ufe of himfelf 
for life, remainder to his wife for life, remainder to Edward 
Powlett and his heirs males of his body, &c. remainder to the heirs 
of the body of Edward, &c. with a provifo, that George Powlett 
fhould have power during his life, and his wife fhould have power 
after his deceafe during her life, to demife the premiftes in poflef- 
lion for one, two or three lives, or for thirty years, or any other 
number of years determinable upon one, two or three lives, or in 
reverfion for one, two or three lives, or for thif«y years,* or for 
any other number of years determinable upon one, two or three 
lives, fo that the demife be not of the ancient demefhe lands, par- 
cel of the premiftes, or atiy of the other lands ufed or reputed de- 
mefne lands within fsven yeai® before . the fettlement, and fo as the 
ancient, rfpt be referred, & c. .the jury find that the marriage took 
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cffeft, and that Edward Powlett had iffue four daughters, the eld- 
ed of whom \vas the lcflor of the plaintiff; they find, that George 
Powlett by indenture between him and Robert Blanchburne , reci- 
ting that Robert Blanchburne and his wife held certain lands in O. 
in the parifh of Goathurjl (which are the lands now in quedion) 
by copy of court-roll for their lives, in confideration of tOl. demi- 
fed tlje faid lands to Robert Blanchburne , habendum for thirty years 
to commence immediately after the death, furrender, forfeiture, or 
other determination of the edate of Blanchburne and his wife ; they 
find, that George Powlett and Elizabeth his wife, Edward Powlett 
and his wife, and Robert Blanchburne and his wife, arc dead $ that 
Robert Blanchburne entred and was poffelled, and afligned to the 
defendant Lcveden , who was poffeffed, &c. And after feveral ar- 
guments at the bar, the court in'folemn arguments pronounced 
their opinion for the plaintiff, but they differed in their reafons. 
Rokeby juftice faid, that, the quedion was, whether this leafe was 
within the power ; and he was of opinion, that it was not ; for he 
faid, that the rules for conftrudtiqns of powers are, i. That they 
ought to be interpreted according to the intent of the parties. 
?. They ought to be purfued ftri&ly, In this cafe (by him) the 
intent was, to enable George Powlett to continue the eftate in leafe, 
as it was at the time of the making of the fettlement j but under 
feme reftrictions, I . He could not demife the lands which were for 
the fuftcnance of the family. 2. Nor make any leafes without de- 
terminability. 3. Nor deftroy the copyhold eftates. And he was 
of opinion, that this leafe was not Void for the breach of the firft 
branch, viz. for demife of the copyholds, which in law are de- 
mefnes. For though in ftri&nefs of law copyholds are dernefnes, 
yet it was not the intent of the power to include them within the 
word dernefnes. But (by him) by the third reftridlion the demife 
of the copyholds is void , becaufe it breaks the implied conftruc- 
tipn i for fudh a power would deftroy the copyhold manor qua 
copyhold, which is contrary to the intent of the parties. 2. The 
leafe is an abfolute leafe, and therefore void; for the determinabi- 
lity goes to all the years there mentioned, as well the term for 
thirty years as for the uncertain number of years. And if the 
words [or for] in the laft limitation make a difference, George 
Powlett would have a greater power to make leafes in reverfion 
than in poffefiion, which would be unreafonable. For in pofief- 
fion the term for thirty years ought to be determinable upon one, 
two or three lives, and not abfolute. Holt chief juftice Turton 
and Eyre juftices argued alfo for the plaintiff. And Holt chief 
juftice faid, that the great queftion was, whether this leafe was 
purfuant to the power. And therefore, 1. It is confiderable, whe- 
ther the term for thirty years abfolotely be within the power. 
2. Whether the lands demifed are within the power. And as to 
1 the 
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the firft, he conceived, that the land was in pofleflion of Blanch - 
hurne at the time of the making of the fettlement, but that 
does not appear by the vcrdidt. For if a man has power to make Power in the 
leafes in pofleflion or reverlion, if he makes a leafe in poflieflion di5 i unttlve - 
once, he {hall never after make a leafe in reverfion, for ne has an 
election to do the one or the other, but not both. Therefore if 
the copyhold was demifcd after the fettlement in pofleflion, he 
could not have executed this power to demife in reverfion. . But he 
faid, that he would not declare his opinion of that, becaufe it did 
come judicially before him. And, 1. (by him) This leafe as a 
leafe in reverfion is within the power, for a leafe in reverfion in Le *f' e ,n r ®‘ t 
the largeft fenfe fignifies a leafe made to begin in future . Co. Lit. re ‘ 10#,w * l ’ 
44. and in that fenfe is oppofed to a leafe in pofleflion ; but that 
is not meant here. 2. It fignifies a leafe to begin from and after 
a leafe, (Sc. in pofleflion. The ftatute of 14 Eliz. which reftrains 
the clergy from making of leafes in reverfion is to be underflood 6f 
leafes in futuro. So was the cafe of Baily v. Mans in the time of , Vent. 244. 
lord chief juftice Hale. Intr. Trin. 23 Car. 2. B. R. Rot. 1012. 
contrary to the opinion in the cafe of Thom/on and Trafford in 
Popbam. But in the cafe of a leafe for life within this power, it 
muft be intended of a leafe of the reverfion, and not of a leafe 
in futuro, becaufc the freehold muft commence in pofleflion im- 
mediately. Then the queftion here is, if this leafe in reverfion 
might be abfolute ; and he held that it might, for it is within 
the reafon of l inch ' s cafe 6 Co. 39. It is to demife in reverfion 
for one, two or three lives, or for thirty years, or for any other 
number of years determinable upon one, two or three lives. Thefe Conftruftion 
words [or for] disjoin the fentences, and make them feveral, and of * km * nce • 
go to the latter part by way of enlargement of the power. 1 Leon. 

1 1 9. Where words tend to enlargement they lhall never be con- 
ftrued to be a reftraint upon the former claufc. If this power be 
confidered with relation to the intereft intended to be pafled by the 
power, it is very reafonable, for thirty years bear a proportion to 
three lives. Heretofore twenty one years were accounted propor- 
tionable to three lives, but now thirty years are looked upon as pro- 
portionable to three lives. Then though it may be thought ridi- 
culous to have a greater power, to make leafes in reverfion, than 
in pofleflion, neverthelefs the words carry this conftrudtion, by 
which the court ought to be guided ; and though it feems odd, 
yet it is part of the bargain. And therefore he was of opinion, 
that an abfolute leafe for thirty years was warranted by the power ; 
to which Turton and juftices agreed. 

2. By Holt chief juftice thefe copyhold lands are excepted out 
of the power. His brother Rokeby was of opinion, that this was Copy hoM part 
an exception implied •, but {per Holt chief juftice) fince it is un- ot the de. 
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reafonable, that thefe lands {hould be within the power, and 
they are both within the words of the exception, and the meaning 
of it* it is very reafonable to confine the exception to the ftridt 
words j and fince copyhold lands are part of the demefnes; they 
* Cro. 599. {hall be excepted by the word demefne;. If a man aliens all his 
Vei». ***• demefnes, except the fervices of his freeholders and copyholders, 
Tenant for man °f remains ; which could not be if the copyholds were not 
life ofa manor demefnes. Befides, that it is unreafonable, to enable a tenant for 
with power ijf c> to deftroy the copyhold, which he might do without this 
feTnukeTa conftrudtion of the power, for the. power being derived out of the 
leafe of a eo- inheritance, if thefe copyhold lands were out of the exception, 
pyhoid, jhw^this leafe, though made by a bare tenant for life, would deftroy 
«ver° y * 1 ° r 'them for ever. And this power is limited to the wife, which is 
‘more unreafonable. And there was no occafion for a power to en- 
able a tenant for life to make fuch leafes, for he might by the cuf- 
Freeman’s tom have ‘granted cuftomary eftates. Therefore fince the words 
6S2. s ° 8pI are cofa prehen five enough, and it is reafonable, he would conftrue 
copyholds to be within the exception under the word demefnes. 

Objection. If you conftrue copyholds to be within the ex- 
ception under the word demefnes, there will be no lands for the 
power to have operation upon. 

Anfwer. There are other lands found in the verdidl whereof 
George Powlett was feifed. . 

Objedtion. Though there are other lands found, as Bridg- 
water, that is not to the purpofe, for the words of the power 
are confined to the manor. 

Anfw. The power does not extend to all the manor, but to fo 
much of the manor except the demefnes. And it is not contrary 
to the premiftes, for though copyholds and demefnes are excepted, 
yet there are rents and fcrvices, and that is fufficient to fatisfy the 
power; for though no rent can be referved out of them, yet fince 
there is a power to leafe them, that will be fufficient ; for where 
there is a power to deinife divers things, and there is one qualifica- 
tion which does not extend to them all, the power may be execu- 
ted in the reft. And for this Holt cited 2 Roll. Abr. 262. pi. 1 1 5. 
and the cafe of Walker and Wake man, which he put at large. 
See the cafe, 1 Ventr. 2 4. 3 Keb. 554. So in this cafe George 

Powlett might leafe the rents and fervices without refervation of 
any rent ; and fo all the words of the power are fatisfied. But 
if the demefnes might have been demifed, no con ft ruction could 
have been made, to leparate the fervices from the demefnes. But 
fince the demefnes could not ! be demifed, it is 1 reafonable that he 

{hould 


Reflriftive 
ciaufe in a 
jx>wer. 




Mich. Term 9 Will- 3- A71 

fliould be able to demife the rents and fcrvices to fatisfy the power. 
burton and Eyre juftices agreed/ And judgment was given for 
the plaintiff. 

Evans verf. Mar let t. 

I F goods by bill of lading are configned to A. A. is the owner, s. C. j Salk. 

and muft bring the adtion againft the mailer of the (hip if they *90- 
are loft. But if the bill be fpecial, to be delivered to A. to the ufe , *“ '* 
of H. B. ought to bring the a<£tion. But if the bill be general to 12 Mod. 156. 
A. and the invoice only (hews, that they are upon the account of p^L* 90, 
B. A. ought always to bring the adlion, for the property is in him, 
and B. has only a truft, per totam curiam. And per Holt chief 
juftice, the confignee of a bill of lading has fuch a property as 
that he may affign it over. And Shower faid, that it had been ad- Argument, 
judged fo in the Exchequer. 

Shermoulin verf. Sands. 

C^Hermculin libelled in the admiralty, for that he and others S. C. Carth. 
^ equipped a (hip for a voyage, and T. the defendant there un- +&2 
lawfully took her from him. pleaded there, that this (hip was ,/viod. 143. 
taken by Du Barth upon the high fea, and that he bought her of A ^j r f ^ 26 
Du Barth at Bergen. jShermoulin replied, that Ihe was taken un* 2 1 on 2 4 ‘ 
lawfully. And fo the queftion there was, whether the capture by 
Du Barth hath altered the property. And a decree was made for 
Shermoulin. Upon which T. appealed to the delegates, and pend- 
ing the appeal moved for a prohibition. Northey againft this cited 
the cafe of the King and Broome, I'rin. 9 Will. 3. Broome cap- v - 

tain of a man of war took a French (hip upon the high fea in the g^k."^’*! 
Weft Indies, which afterwards wascondem’ncd in the admiralty in 
England for prize ; and he fold her at Barbadoes ; and then re- 
turning to England, the King .libelled in the admiralty againft him 
for the (hip and goods j and Broome moved for a prohibition, upon 
a fuggeftion that the converfion was upon the land j but it was de- 
nied, becaufe the original caufe, which was the capture, was upon 
the high fea, and immediately upon the capture the captain became 
chargeable to the King ; fo that though he broke his truft at land, 
yet the right, which is the caufe of the adlion to the King, com- 
menced upon the high fea, and fo proper for the admiral's juris- 
diction. In the fame manner here, the queftion being, prize or 
not prize, which is proper for the admiralty, though the title of 
C F. commenced at land, yet (hat will not withdraw the fuit from the 
admiralty. 2 Satend. 254. 1 Sid. 367. Darnall ferjeant argued 

to 
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to the fame effed ; and farther, that T> comes too late after fcn- 
tence, 1 Cro. ^7. for after fentence and appeal a prohibition (hall 
not be granted, unlefs it appears in the body of the libel that the 
matter of the fuit is not within their jurifdidion. 2 Roll. Abr. 
318, 319. 


The pie* wilt Holt chief juft ice, It is not alleged in the libel, that the capture 
hbef d ** * U was f u P er Atum ntare j lo that nothing appears to give jurifdidion 
to the admiralty. For a man {hall not fue in the admiralty, only 
becaufe it is a lhip. It appears by the plea, to be matter proper for 
the admiralty; but that alone will not give them jurifdidion ; for 
if the admiralty has not conufance of the original caufe, but fomc- 
thing arifes upon it which is within their jurifdidion, that will not 
give them jurifdidion over the principal. But e contra, when the 
principal is within their jurifdidion, and ah incident happens triable 
at common law, &c. And the reafon of this is, becaufe the com- 
mon law is the over-ruling jurifdidion in this realm ; and you ought 
to intitle yourfelves well, to draw a thing out of the jurifdidion 
of it. In the cafe of Radley v. Eglesjield the capture was alleged 
in the libel to be fuper altum mare ; in the fame manner in Broome's 
cafe. Now this libel is no more than a replevin* and the matter of 
this plea might have been a good j unification in trefpafs. . As to the 
matter of the time of the motion, the common difference is, if the 
caufe belongs to the courts of the civil law, and a man fues in an 
inferior diocefe, where the conufance of the caufe belongs to the 
metropolitan, and the defendant acquiefces in it, and admits the 
jurifdidion, and fentence is given, he (hall not refort afterwards to 
the luperior court. But if it appears that the fpiritual court has no 
jurifdidion, no admittance whatfoever (hall ftop the prohibition. 
Holt chief juftice and Rokeb / were of opinion, that a prohibition 
ought to be granted 5 but burton and Eyre juftices contra ; becaufe 
it was after fentence and great expences in the admiralty ; and be- 
caufe now upon the whole proceedings it appears, that the. admi- 
ralty has jurifdidion, the defed of the libel being aided by the 
defendant’s plea. Therefore becaufe the court was divided, no 
prohibition could be granted. 


2 found. 259. 


Prohibition, 
zi what time. 


Courtney verf. Collet. 


T Refpafs quare claufum of the plaintiff called B.fregit, et her - 
bam ibidem crefcentem pedibus antbulando conculcavit et con- 
c*fe .nd tref- Jumpfit , et pifeatus fuit in Jebaralt pifearia , necnon quare pofiea , 
pf 5 cannot be eodem die et anno the defendant threw down a certain wear. 


S C. Carth. 
416. 

1 Stra. 63? 


Bro*trefpaf», per quod a ua ab eadem cataraSta decurrens pifeariam ipjnu the 
p «•*. plaintiff ibidem in tantum inundavit , quod per curjfbn aquae iliir 
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2 Bui to. 
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et inundationem ■ praediSlam , pi fees in eadem pifearia tunc exiftenentes J en ^ 2 4- 
ad valentiam exiverunt, &c. Upon not..guilty pleaded, ' 6 ^ 

verditt for the plaintiff, and intire damages were given. Gould n'Afiifei'3. 
King’s ferjeant moved in arrefl of judgment, that the plaintiff has F ,,k - 
joined an adtion of trefpafs, and an action upon . the cafe, which Alien 9 
cannot be joined. 2 Roll. Rep. 1 39, 140. Dailtry verf. Dee j for s*y* +3- 
the former part of the declaration is a plain trefpafs, but the latter 13 JWoJ ' ,6+ * 
is only cafe. For if A. breaks the fences of B. per quod the cattle 
of C. efcape into JB.’s land ; cafe lies for C. againft A. if the cattle fences, 
of C. are diftrained for efcaping and damage f enfant in B.’s land. my cast! 5 
And in this cafe the plaintiff does not fay, that the defendant broke aie 

his wears, but they might be fome other perfori’s ; and in fadl they 
were the defendant’s own wears, and therefore trefpafs does not lie 
for it, but cafe, for the confequential damage to the plaintiff. And 
therefore the cafe differs from the cafe of Drake v. Cooper, where Drake v. 
in trefpafs for breaking the plaintiff’s clofe, containing one hundred cartlTiV 
acres, upon which a fair ufed to be held . every Michaelmas day, and J * 

for throwing down booths and flails ibidem ereEla, per quod the 
plaintiff loft the benefit of his pickage ; after verdidt for the plaintiff, 
upon motion in arreft of judgment, the court were of opinion, 
that this was an intire trefpafs, becaufe the booths appeared to be 
ereded upon the plaintiff’s land and therefore intended to be his. 

But in the prefent cafe the wears do not appear to be upon the 
plaintiff’s land, and therefore different. And Hil. 25 & 26 Car. 2. 

B. R. rot. 700. between Robinfon and Bailey , Robinfon brought an Robinfon v. 
adion for battery of his fervant, per quod fervitium amifit, and for Bail «y. 3 Kcb - 
taking of nine pound of butter; and upon not guilty pleaded, and 33 '* 
verdid fop the plaintiff, it was held by the court, that the one wa'3 
cafe, and the other trefpafs, and therefore they could not be joined. 

But it was argued by Mr. Chartbew for the plaintiff, that if it fhould 
be admitted that this was but cafe, yet it being laid for a malfea- 
fance, it might be laid with vi et arms, and therefor^ may be joined 
with a plain trefpafs. But, 2. (by . him) this latter part of the 
declaration is but bare trefpafs; and for this he cited Reg. 97. 

1 2 Hen. 4. 3. Fitzh. N. Hr. 89. m. where it is laid, if a man fills 
a ditch with dung, &c. by which the water ufed to have its courfe, 
fer quod another man’s land is furrounded, he {hall have trefpafs 

vi et armis. And Reg. 95. a, b. Fitzh , N. B. 87 l. the very 

precedent from which this declaration was drawn. And as to the 
former point, after two arguments at bar, the court was of opi- 
nion, that trefpafs, and trefpafs upon the cafe, were two diftimft Trefpaf*. 

things of different natures; and although if vi et armis is put in 
trefpafs upon the cafe for malfeafance, this will not vitiate; yet 
the judgments in trefpafs and cafe are different. For in trefpafs 
.atw&ys the judgment is, quod capiatur ; but in trefpafs upon the Jadg®«* 
cafe, though# et armis be inferted, v^t .the judgment is, quod fit 

4 A in 
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m mifmcordia j the actions can never be joined, which have dif- 
ferent judgments. Put as to the fecond point, it feemed to the 
court, that this was a plain trefpafs ; for the cauflng a fuperfluity 
of water to drown or overflow the Land or flihery of the plaintiff, 
is a plain trefpafs, and the ter qued the fifh efcaped is but in aggra- 
vation of damages. And therefore the whole court was of opinion 
for the plaintiff. Bed adjournotur. Note, that Holt chief jufticc 
faid in this cafe, that if A. brings an adion again# B. for battery 
of A.’s fervant, per quod fervilittm ami fit, itisa plain adion of 
trefpafs. 


Green verf. Watts. 

Record plwd- T}ER Holt chief juftice, if the defendant pleads an adion depend- 
ed and after- i ing in another court for the fame caufe in abatement, and nul 
wards «nnai- recor j j s pleaded ) if there was iuch record at the time of the 
See’ earth, pleading of the plea, though the adion was afterwards difeontinued, 
!a 3 Mod 1 y ct l ^ c P^ ca * 8 good, becaufe it was true at the time of the pleading. 
£, Ptji.'H jo! But if a man pleads a recovery by judgment in bar of an adion, 
and the faid judgment is reverfed after the pleading of the plea, now 
the plea is ill, becaufe now it it no fuch record ab initio. 


a 
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Sir George Treby Chief Juftice . 
Sir Edward Nevill ] 

Sir John Powell 
Sir John Blencow^ re- 
moved this term out of\Juflices % 
the Exchequer in the 
room of Sir John Powell 
deceafed. 


Arnold verf. Jefferfon. 

*1* ROVER ie fcripto fuo obligatorio. The plaintiff declares, thathe 
and y. S. were bound by this obligation jointly and feverally to 
R. F. that the plaintiff was pofTcfled of this, and that he loft it, 
and that the defendant found and converted it; &c. Not guilty 
pleaded. Vcrdid for the plaintiff. And now it was objeded, that 
though the obligee might bring trover for this bond ut de fcripto 
fuo ob'ligatorio, yet it could not be fcriptum obligatorium to a ftran- 
ger ; therefore the plaintiff could not bring trover in this manner. 
For though it be fuppofed that the bond was given to the plaintiff, 
yet nothing pafled to him but the material, part, viz. the paper, &c. 
but the lien and right of adion continued undifpofed in the obligee. 
But it was admitted, that the plaintiff might have had trefpafs, 
becaufe that might be maintained upon the bare poffeflion. But 
trover will^ not lie without property, therefore the plaintiff has 
miftaken his adion. At leaft, if it fhould be admitted, that trover 
would He, yet the plaintiff has not brought his adion well, becaufe 

this 


S. C. z Salk. 
654. 

\ Tro ver de 
, fcripto fuo ob- 
ligatorio 

brought by 
the obligor. 

1 Ro. Abr. c. 
K. p. 3. 

Cro. EJ. 723. 
P- 54 - 

Cro. Jac .637. 

P- 7 - 
Cro. Car. 

262. p. 8 . 
GoldC.89, 9c.* 

2 Bulft. 313. 
Mich. 3. Ed 3,* 
30.pl. 1. 

r. Burro. 31. 
&c, 

3* E|urro. 
1364. 
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this could not be feriptum fuum obligatorium , fince it appears of 
his own (hewing, that it was the bond of R. F. But to ihis it was 
anfwered, and refolved by the court, 1 . That trover and conver- 
fion will lie upon a fpecial property, as in cafe of a carrier. 
2. That any granger may - maintain trover i or a bond upon a 
fpecial property, by bailment, as well as the obligee himfelf. 3. That 
a Arranger may not only bring trover , but alfo ut de Jcripto fuo 
obligator to, as well as the obligee himfelf, becaufe the J'criptum 
fuum obligatorium is not inferted, .to declare ’ that . the defendant 
has converted the duty or chofe in aSlion which belonged to the 
plaintiff, but to (hew what fort of deed it is, which is converted ; 
for per Hereby chief juftice it is admitted, that the obligee might 
bring trover pro feripto fuo obligatorio , but in that cafe the trover 
is not of the right of adtion, which is a thing invifible, but it is 
of the material part of the deed j and therefore thefe words are 
Verdi£taid.». ufed, to intimate what fort of deed is converted. 4. After ver- 
didt, that the court would intend, that the bond was given to the 
plaintiff. And in truth the fadt was fo, for the plaintiff was forced 
to pay the money, whereupon the bond was given to him. 


3 Vol. 271. 


Shalmer verf. Pultney. 


g f | 'HE plaintiff brought quod permittat againft the defendant, 

1586. UtW " X to permit him profernere quaedam aedifeia rai'fed within 
2 Intt. 405. fifty years upon the freehold of the defendant’s hufband, and now 
fince the death of her hufband her freehold, to the nufance of the 
plaintiff'. And the plaintiff (hews, that Sir William Pultney was 
feifed in fee of three meffuages in St. Martin's in the felds in 
Middlefix, to which a void piece of ground was contiguoufly ad- 
joining; and that Sir William Pultney granted thefe meffuages to 
the plaintiff ; and that he and all thofe whofc eftate he hath in the 
faid three meffuages time whereof, fife, have had and have ufed to 
have eleven windows towards the faid piece of ground; that 
1 June 4 Jac. 2. Gervafe Hulker leffee for years of the defen- 
dant’s hufband raifed certain edifices upon the faid void piece of 
ground, which flopped the lights of the plaintiff j that this piece 
of ground came to the defendant after the death of her hufband; 
and that the defendant would no: permit the plaintiff to throw 
down thefe buildings, though (he was often times requefled. . The 
defendant pleaded in abatement, that there is no fuch writ of quod 
permittat in the Regt/ier, as this which'the plaintiff hath brought. 
The plaintiff demurred. And the firft exception was, that no 
. parifli nor lieu conus is alleged, in which thefe edifices fuppofed to 
v«noe in- t> c built lie. See 9 Co. 58. a.’ But to this the court anfwered, that 

** 1 * they (hall be intended to lie in the fame parifh where the three 

2 meffuages 
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meffuages lie, becaufe they are faid to be contigtioufly adjoining. 

The fecond exception was, that the writs in Fitsh. Nat. Br. J24. b. 
are, pofi primam tramfretationeni , &c. but this writ is, infra quin- 
quaginta annos. But to this the court anfwered, that* it is well Limitation of 
enough, for now the time of limitation is altered. Third excep- * aion - 
tion per Wright was, that the Regifter allows a writ of quod per- 
mittat againft the perfon who levied the nufance, his heir or feoffee ; Againft whom 
but in this cafe the defendant does not claim under him who levied 
: the nufance. But to this Levinz ferjeant anfwered, that if A. le- ,e ‘ 
vies a nufance upon my land, if I continue it, quod permittat lies 
againft me, for the prejudice to the plaintiff is the fame. And to 
this the court agreed. Fits. Nat. Br. 124. e. Fourth exception 
was, that the word quaedam was a word too general. But to this « uaOam 
' the court anfwered, that it has been allowed before, and therefore 
it is well enough. Hearne’s pleader 643, 646. 2 Ventr. 186. 

Warren v. Saint bill, in the record, quaedam fojj'a , &c. Fifth ex- 
ception was, that quod permittat will not lie profternere acdificium ; 
but per Wright the plaintiff ought to (hew, what kind of edifice 
it is $ for praecipe quod reddat will not lie de quodam aedificio , nor 
eje&ment. Then here there ought to be as great certainty as in a 
praecipe, becaufe the Sheriff in this attion mult proftrate the nu- 
fance, and totally take away the defendant’s property. Freby chief 
juftice faid, that he wilhed, that to allow this might not be of ill 
confequence ; for if it fhould be allowed, affixes or quod permittat 
for time to come would not be brought for any thing certainly 
l'pecified by its proper name, by which the fheriff would be in- 
verted with an unlimited power in fuch executions. 2. He faid, 
that there were refolutions almoft in point againft this, for it has 
been adjudged, that nufance will not lie de mole, which (by him) 
feemed to be much lefs equivocal than the word aediftcium. See 
Noy 68. 3 Cro. 402, 520. But*notwithftanding that, he and the 

whole court were of opinion, that in this cafe the writ was good. 

1. Becaufe it might be, that there is a building or edifice, which' 
hath not any certain appellation, and they would intend that it 
was fo in this cafe. 2. Nufance de fabrica , Old Nat. Br. no. 

Fitzh. Nat. Br. 1 84. and confequently it will lie de aedificio , foe 
the one is equally uncertain as the other. 3. In quod permittat the 
view is grantable, and it is not like ejedlmcnt or a praecipe , where View, 
the thing -itfelf is demanded, and ought to be recovered. There- 
fore the court awarded refpondes oujler. But note the court did 
not rely upon the reafon of the view, for that might fatisfy the' 
jury, .but was no direction to the fheriff. And Powell juftice faid, 
that there could riqt be any Anglice in a writ of right ; and that in 
this adtfon fo much of the building as flops the lights ought to be £ t u< “ nce **• 
abated,, apd. no, morp. 

4 B 
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Blackett verf. Criffop. 


3 vol. *09. 

s. c. Lutw. "P\ E B T Upon bond. Upon oyer, it appears, that the condition 
686. I J was, that if the defendant Criffop fhould appear at the next 

» count y court, &c. and proiecute his adion with cffed tgainft 
«»£ return J- S. for wrongfully taking and detaining of his gelding, and 
of entile re. fhould rtiake return thereof if return fhould be adjudged, and fave 
Compt ' &eriff harmlefc the plaintiff Blackett fheriff of, G fc. by the delivery of 
68. precedent the fa id gelding, that then, &c. And upon this the defendant de- 
of fuch s tnurred. And it was argued, that this bond was void by the com- 
Aod* *67. *h° n For the fheriff had not power before the ftatute of 

Wejlm. 2. to take pledges, fo that fuch bond taken before the fta- 
tute of Wijlift. 2. had been without doubt void ; and therefore it 
ihall be void now, for the fheriff has no authority by the ftatute 
for this oradice. See Dalton 434. Latch 51. 1 Roll. Rep. 314. 

Pledger. Blit pet Holt juftice, there are two forts of pledges, plegii de pro* 
fequendo , arid plegii de returno babendo. The pledges of profe- 
cuting were at common law, but thofe de returno babendo were 
appoihted by Wefirh. 2 cap. 2. by which ftatute an adion lies a- 
gainft the fheriff if he omits to take pledges, or if he takes thofe 
Siirt faciat a- that are irifufficient J for the party may have a feire facias againft 
gainft pledges, the pledges, where the fuit is in any court of record. And though 
ih the county court, £9*. feire facias will not lie againft the 
pledges, becaufe thefe are not courts of record, and every feire 
facias ought to be grounded upon a record j yet there the party 
May hive a precept in nature of a feire facias againft the pledges. 
A «ge it not And this is the reafon, why the fheriff cannot take gage inftead of 
* p lv 8 i? wi,h * pledges* J Cro. 446. for the party has no remedy againft tbe gage, 
" m as he hath againft the pledges.. And (by him and freby chief 
a bond is ■ juftice) fuch a bond will aniwer the intent of the ftatute that re- 
ptedge. quires pledges, for the obligors are fureties. And plegii in the «td 
books lignmes fureties. And this pradice of taking bond inftead 
of pledges is ancient ufage. But (by them) the queftion will not 
be in this cafe, whether the fheriff can take a bond inftead -of 
pledges ; as it Would haVe been, if the party bad brought an adion 
againft the fheriff, for -not having taken pledges, and the fheriff 
had pleaded that he had takqji this bond ; but the- qocftoa now 
is, whether this bond fhall be void. And by the whole -court the 
bond is not void. At common law it had been Void, becaufe it 
bad been to fave ihe fheriff harmlefs in making replevin by tplaiot, 
which he cfoutd not have done before the -ftatute of Mar kb. ceff>. 
*2 1 . and affo that the defendant fhould make return *of -theca tUc, 
Ho which the 'fheriff could not have taken -pledges j and there- 
fore he would have done what he ought «o bave wtane* Cut 
1 now 
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flow it is the duty of the fheriff, to take pledges to make return, 
and alfb to replevy by plaint ; therefore the bond is iawfuj. For 
by- Powell juftice, where the Iheriff takes a bond or promife, to ? on i- to / IV ** 
keep him harnilcfs in the doing of a lawful aft, the bond or. pro- wh "“' 
mile is good ; but if it be in the doing of that which he ouglft pot good. 
to do, the bond or promife is void and again ft law. 

Stud holme vwfi Mandelh 

Intr. Trin. 9 Will. 3. Rot. 1943. 

A N aftion of covenant was brought by the plaintiff upon cove- s. c, Lntw. 

nants in an indenture, by which the plaintiff demifed a mill ^*j; inftiTC 
to the defendant, and in which the defendaqt covenanted, to leave coveqants the 
the mill ftones in as good condition as he found them, qr to pay ‘ >D * 'P8°$ ble 
to the plaintiff fo much as they fhould be damnified; th® damage ^*P* ror ®* 
to be eftimated by A. and B. who viewed them tyhen die defen- 
dant entred upon the premifes. The plaintiff fffigns for h^cfi, Vide 1 s,lk ’ 
that the defendant had left the mill ftones damnified, and had >7 °' 
not made fatisfaftion to the plaintiff. The defendant pleads, that 
A. and B. had not eftimated the damage. The plaintiff demurs. 

And ferjeant Wright for the defendant argued, that this was a con- 
dition disjunctive, and therefore the leaving of the mill ftongs 
damnified will not be a breach, becaufe at the time pf the covenant 
he had eleftion, to perform the one or the other part j therefore 
(according to Laughter’ s cafe) without eftimation by A. and B. 5 Co. *t. 
of the damage of the mill ftones, the defendant is excufed from 
the performance; becaufe it is impofiible for him to make the 
adjudication, or to compel A. and B. to do it ; and till that be 
done, the defendant cannot be liable ; no more than if A. enters 
into bond, to perform the award of B. and C. and B. and C. will 
not make any Award. Serjeant Gould contra. Tbefe covenants 
are part of -the condition of the bond. And fioce the latter part 1,0 

of this disjunctive covenant is for jthe fafety of the defendant, it 
belongs to him to procure this eftirpation, ,or ptherwife hie (hall bo 
liable. If the fftimadop ought to be made by fuch perfons as the 5 Co. 23. 
obligee fhould appoint, and the obligee had refufed to appoint, L * mb4t * fe * 
this would havee^ufed.4he^0fei^daat ; hecaufe the performance of 
the covenant hi reared impofiible by the aft of the obligee. But 
it) this Cafe file i^ft h ppotrary. And of this opinion was the 
whole court, and they i^td, iqhat the rule and reafon of Laughter’s 
Cafe ought not to ha tafcep ip largely as Cojie has reported it, but 
according to jth.e ttatitsp of the cafe. And Trefyy chief juftice put 1 Salk. 170. 
thjspafe; yf. ip cpnfideratiqn top/, bpund himfqlf jn a bond, 

With ,ca&dStijM!> mwi ./pmfafi ‘h&'-fa the life obligee 

before 
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before foch a day, or to pay him ioo /. The obligee died before 
the day; yet in the time when St, John was chief juftice. of the 
Common Pleas, it was adjudged that the obligor rtiould pay the 
idol, ^and St. John then. declared, that he knew well fome of the 
judges who gave the refolution in Laughter's cafe, and that they 
denied that they laid down fuch a rule as Coke has reported 3 yet 
the whole court held, that the principal cafe of Laughter was 
good law. Judgment for the plaintiff. Note, this laft cafe put 
by 7 reby feems to be undiftinguifhable in reafon from Laughters 
cafe. 


Stanfill verf Hickcs. 

Diftrefs, upon T N trefpafs the cafe was thus ; A. made a leafe for a year, and 
whatefiate. fo de anno in annum quamdiu ambabus partibm placuerit. The 
leflee having occupied the land for two years and more, is diftrain- 
ed for rent due for the laft year of the two years. And the 
queftion was, whether the diftrefs was lawful. And Girdler fer- 
jeant argued, that it Was all one intire intereft arifing from the 
fame root ; and that as the leafe at will is derived from the fame 
grant, fo it is but a continuation of the intereft firft granted, and 
Ann 170. then the diftrefs is lawful. But againft this Gould ferjeant argued, 
that this was but a leafe for two years, and afterwards a leafe at 
will. Then fince the interefts are different, the fecond eftate can- 
not be anfwerable for the debts of the former eftate, which was 
before determined. Of which opinion was the whole court, and 
for this reafon it was adjudged, that the diftrefs was unlawful. 


Bellafis verf. Hefter. 

3 v<d. 503. ASSUMPSIT (or 40/. The plaintiff declares upon a bill pf 
s c. Lutw. *S 1 exchange for 20 /. payable ten days after fight, and that the bill 
Ca«h. 171. was feen by the defendant and accepted the fifth of May, and 
Hard. 485, then he fhews another ajfumpjit for the other 20/. &c. The de- 
Vent. 152. Pendant craves oyer of the original, and upon that prays, that the 
Freem. 14. writ may abate quoad primam promijjionem , tfecaufe the original 
a Lulw 1 bears tf fi e fifteenth of May, and the bill was not payable until 

aw «' 594 < tcn d a y S a f ler figbtj ct quoad alteram promijfmem^ he pleads, in 
bar without defence. The plaintiff demurs. It was argued by the 
defendant’s council, that if the bill be payable ten days after fight, 
the day of fight (hall be taken exetufive, as well by reafon . of 
the word pofi, as becaufe it is always fo underftood among mer- 
Writ abates in chants. But the court was of opinion, j. That in reaL a&ions 
put. the writ may abate in -part, but in -perfonal adions a writ" cannot 

abate 
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abate in part. Therefore admitting that the day is excluded Hew, 
the writ mad- abate for the whole, or not at all. a. That there £ raa{on io • 
is no fraftion of a day in this cafe, but that it (hall be iftthely in- R< . f- 
cltided or excluded in this cafe ; for the law will never account 303. 
by minutes or hours, to make priorities in a fingle day, uftiefs 
be to prevent a great milchief or inconvenience 3. as if a bond be 
-made the firft day of. fam/ary , and this bond is released the feme 
day, the bond may be averred to be made before the releafis. 80 
if n feme foie bind herfelf in a bond, and the fame day marries 5 
one may aver, that (he married after the bond delivered. In ajffifo 
it appears that the difleifin was done the fame day on which die 
writ was tejle, yet this (hall not abate the writ, bectufc the a (life 
.might be purchafed after the difleifin. 3, That if there is a cuftom 
among merchants, that the day of the fight (hall be occluded, it 
ought to have been pleaded fpeciaily ; for it is a Ipecial cuftotn, of 
which the court cannot take knowledge without pleading. And 
Powell juftice faid, that the court would take notice of the kx orwfc«« 
mercaioria, as that there is no farvivorilup, or of a general cuftom, 
as gavelkind j but that fuch (pedal cuftom as this here ought to ukTnotice 
be pleaded. As in an aftion upon a bill of exchange, unlefs the without 
plaintiff declares upon a cuftom to fupport the ajfmpfit according 
to the common form, the aftion will not be maintainable. n<el7i ' 

4. Powell and Nevill juftices were of opinion, that the day in Day include* 
this cafe ought to be included-, fo that the day on which .the bill 
was (hewn (hall be reckoned one of the ten. ■■ For according to 
Claytons cafe, and all the books, when the computation is to be 2 Veotr. 30s, 
made from an aft done, the day in which the aft was done mud },0 ‘ 
be included j becaufe fmee there is no fraftion in a day, that aft 
relates to the iirft moment of the day in which it was done, and 
was as if it were then done. But when the computation is ito be 
from the day itfelf, and not from the aft done, there the day in 
which the aft was done muft be excluded by the exprefs words of 
the parties. As if a leafe be made to Commence a die datus , the 
day is excluded j but if It be <1 confcSt-ione, which is an aft done, 
the day of the making (hall be included. * But I’reiy chief juftice 
contra held, that if a bill be payable ten days after fight, rite day 
of the fight cannot be accounted one of .the ten days, blit (hall be 
excluded. 1. Becaufe it may he feen the laft minbte of the day, 
and that may be intended as reafonably, as that it was feen the firft 
minute. &. The party iriayhave the whole day to view the bill, 
and that - is allowed 'him by the law. 3 . Bccaufe the contrary cpn- 
ftruftion feems abfufd 3 for then if a bill be payahleone day after 
fight, it muft be paid Jhe fame day that it is feen, which . is not 
the day after the ught, as the bill requires. As to Clay ton * s cafe, 
he admitted, {hat 1 it was, good law, but not contrary to his opi- 
nion j for if a man makes a leafe the firft of ydhuary t to have 
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and to hold confeSlione for a year, there the day of the making 
muft be accounted one j becaufe being a leafe from the delivery, 
and to continue but for one year, uhlels the day be included, the 
leafe will not determine until the end of the firft of January the 
next year, and fo there will be two fir ft daysof January in the 
one year. But notwithftanding his opinion, becaufe his brothers 
were of a contrary opinion, he awarded, that the writ Ihould (land, 
Exception and that the defendant fhoujd anfwerover. Note, Before this opi- 
Snwtede- n * on the court Was pronounced, the defendant’s counfel offered 
cbntion upon to tdke exception to the declaration, but the court refufed to admit 
■ plea io a* thorn {'for per curiam upon a plea to the writ, the defendant can- 
ppf take exceptions to the count, before the writ be adjudged good, 
for then the defendant has time enough to take advantage of the 
declaration ; and before it is needlefs j becaufe if the writ be abated, 
Plea without that will determine the whole. ‘ After this it was objected, that the 
TOtter'of bUt ^ e ^ en< ^ ant had not made defenfe, and the queftion was, if this was 
fa™ matter of form, and fo aided by the general demurrer. And prima 
J'acielftxt court was of opinion, that this was matter of fubftance : 
becaufe the defendant is not party to the action without defence; but 
after having confulted the judges of the King’s Bench, where it 
Has been a long time held matter of form, they agreed that it was 
aided by the general demurrer, though at the fame time they feemed 
• to comply with that opinion, rather than to approve it with their 

own judgments, to the end that there might be a conformity be- 
tween the two courts. 


S. C. Latw. 
34 ; 3 

1 Salk. 46; 
Foft. 186. 
Alien enemy 
commorant 
hereby licence 
of the king, 
and under hit 
protection, 
may maintain 
debt upon n 
bond 4 tho* he 
did not come 
with Uc con- 
duct. 

Captive or 
pritoner of 


} Burro. 
1741. 


Wells verf. Williams. 

TP\ E B T upon bond. The defendant pleads, that the plain- 
I J tiff was an alien enemy bom in France, of French parents 
who were alien enemies, and that’ he came into England fine falvo 
conduSlu, and concludes in bar. The plaintiff replies, that at the 
, time of the making of the bond he was, and yet is, here per licen- 
tiam et fub prote&ione domini regis. The defendant demurs. And 
Wright ferjeant objedted, that it appears that the plaintiff is an alien 
enemy, and came here fine falvo conduSlu. He admitted, that an 
alien enemy, who comes here with fafe conduft, may maintain an 
adion. But unlefs there is a fafe condudt, though it be per licen- 
tiam et proteBionem, he cannot maintain ait adtion. For by the 
fame reafpn a captive or prifoner of war 1 may maintain an adtion. 
But to that it was anfwcfed and refolved, that the neceility of 
• trade has mollified the too rigorous rules ofthe old law in thdr re- 
ftraint and difeouragement of aliens. A Jew may ftie at this day, 
but heretofore he could pot, for then they were looked upon as 
enemies. But now cbrnmerce has taught the world morehumani- 
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ty. And as to the cafe in queftion, admit that the plaintiff came 
here before the war was proclaimed, (for fo it may be intended) 
then this adion is maintainable, i. Becaufe there was no need of a 
fafe conduit in time of peace, a. Though the plaintiff came here 
fince the war, yet if he has continued here by the King's leave and 
protection ever fince, without molefting the government or being 
molefted py it, he' may be allowed to fue, for that, is conlequeut 
to his being in protection. And Treby chief juftice.faid, that wart • , 
at this day are, not fo implacable as heretofore, and therefore ad 
alien enemy, who is here in prote&ibn, may fue his bond or con- 
trail ; but an alien enemy abiding in his own country cannot fqe 
here. , And, Dier 2. Moor £39. Bend/. and the other books 
ought to be understood fo. Note, That Treby chief j uftice faid in 
this cafe lad Trinity term, that the King may declare war againft w«4ecUn>d. 
pne part of the fubje&s of a prince, and may except the other part. 

And (o he has done in this war with France, for he has excepted The court wiH 
in his declaration of was* with France ail the French proteftants. uke notice of 
And of fuch proclamations all ought to take notice, becaufe the war 
begins only by the King’s proclamation. 


Elftob exec’ of Jane Elftob verf. Thorowgood, s , c , Salk< 

39 J- 

/ Ndebitatus ajfumpfit for an ajfumpfit to the teftatrix. The defen- ^“Jj** 7 * tc ‘ 
dant pleads non ajfumpfit infra fex annos. The pi untiff replies, 6 Rep! to. a. 
that Charles E/Jlob was executor to jane Elfiob durante minoritale **• 
of the plaintiff, and that he fued an allion within fix years, &c. j^* 0 *' 44, 
againft the defendant, and that pending the allion, the plaintiff Cro. Jac.zii. 
came of age, and brought this aHion by journeys accounts . The de- 
fendant demurs. And afer fcveral arguments at bar it was refol- Cra.cir.a54. 
ved by the court, 1. That if Charles Elfiob had beert adminiftrator « Lot. 197. 
to Jane Eljlob durante minoritate of the plaintiff, and had brought 
an altion, pending which the plaintiff had come of age j he could J. s. 
not have continued that by journeys accounts , becaufe ne would not briny an adk 
have come in, in privity to Charles , but he had claimed imme- ^eiof age, 
diately from the ordinary 5 and in fuch cale the ftatute of limita- he cannot con- 
tions would have been a bar to the plaintiff, as it was adjudged in a . tinoeit ty 
cafe in this court about four years ago; , where an adthiniftrator 
brought an allion upon the brink of the fix years, and pending of executor 
that, died, upon whteh the next adminiftrator de boms non brought mim ’ 
another alii on, in. whiehtbe .ftatute limitations being pleaded; 

the plaintiff replied and (hewed all thefpecial matter, how the for- 
mer adminiftrator brought an altion,, (sc. and it was adjudged, that 
that could not aid him, becaufe he did not come in in privity of 
the former adminiftrator. 2. That this aUton was recently enough 
brought, for it appears, that it was brought within feven days after 

the 



the plaintiff eame of age. Heretofore they tiled to allow half * 
yfeat tb Isting an aftiou by journeys accounts., but now that is held 
t<J bt too long, -and therefore they allow but thirty days. 3. 'That 
this OXJiCntOtftd'p being but an office, both perfons make but one 
executor, and therefore the plaintiff is privy to Charles, and to the 
writ fue.d by him.. See Owen 134.. Co. Entr. 6-23. OoulMor. 
The conn re- i% 6 . Hob. 26c. t Re/. Abr. qzi. Moorn. 648. And by Hrehy 
tr *^ d ,hC hu ^htef juftice, if Charlet had obtained judgment, the new plaintiff at- 
cafe»ft«rw*rd« ®et hu being of age might have feed execution. But it was refol- 
Ha. io wai. ved, that if A. makes B. his executor, adding that if he docs fuch 
twea i^ Kenf e an Aall be his executor } if B. brings an aft ion, and then 

"‘itoywudu does the aft, C. cannot have an aft ion by journeys accounts, &c. 

bdeaufb B. has determined his office by his own aft ; and though 
* he Was ottce foie and perfeft executor of himfelf, yet by the breach 

of the Condition he is now as if he had never been executor, and 
WvKofaw- j s not privy to him. But then ferjeant Wright took exception 
S S o w mow *° *he declaration, that the plaintiff has faid, that the debt was 
paid. not paid to him, but does not fay that it was not paid to Charles 

See t Vent. Elftoh the executor durante minefri act ate. And per < Trehy chief 
Ho/nfey v. juftice there was a cafe here lately, where A- .brought an aftion of 
Dimock. debt in right of his wife due to her before coverture, and he faid 
that the debt was not paid to the wife, but did not fay that it was 
not paid to him pojl defponj'alia j and upon demurrer it was ad- 
judged ill, though it had been good after verdift. But I think, 
that upon reading the record in the principal cafe, it was averred 
as it fhould be, and that the plaintiff had judgment. 

Wingfield verf. Jefferys. 

Exchequer Chamber. 

fertility. j\ N information was exhibited in the court of Exchequer agairrft 
/A Wingfield for felling live cattle, or caufing them to be fold, 
&e. Judgment in the Exchequer for the informer. And -error 
biOught here, and affigned that the information was uncertain, -be* 
caufe in die disjunctive. And Holt chief juftioe Inclined that it 
was 411 for this reafon. But upon certificate by the barons that 
the ceum was fe in the Exchequer; -and fince the jury had found 
the' defendant guilty as to one, judgment was affirmed. 


Ellis 


■■■■■"*■ ” p- f - ■■■-■« T" « nff""-"*? 

.Mich. Term 9 Will. 3. 



JEllis *oerf. Thomas. 

Exchequer Chamber. 

> 

D ENIAL of imparlance was generally affigned for error. s.c. 3 Silk. 

And per Holt chief juftice, if it appear upon the record, ' 86 - 
that the defendant has title to an imparlance, and he prays it, and ^j" or *®*"' 
it is denied him, it is error. But if no fuch thing appear upon the 
record, denial of an imparlance cannot -be affigned for error. 

Judgment was affirmed. 
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Hilary Term 

; 9 Will 3. B. R. 1697. 

Sir John Holt Chief JuJHce. 

Sir Thomas Rokeby' 

Sir John Turton JuJlices . 

Sir Samuel Eyre 


Meggot affignee of the commiflioners of Bankrupt of 
Wilfon verf. Mills et al*. Trover. 

s C Cafes in ^ ® cafe was thus. Wtlfon exercifed the trade of a vic- 

S. R. 1*9. I tualler, during which time the plaintiff Meggot being a 

12 Mod. 159. I brewer furnifhed Wilfon with ale, by which Wilfon con- 

March 34. trailed a great debt with Meggot. Afterwards Wilfon 

J- 437- p* 3 * quitted the trade of a victualler and exercifed the trade of an inn- 

Cto.Car.548. keeper, and borrowed money of the defendant Mills (being Wil- 
fon ^ leffor) to buy goods to furnifh his houfe } and for fecurity of 
the money Wilfon made a bill of fale of the goods to Mills , but 
Wilfon kept the poffeffion of them. After Wilfon was become an 
inn-keeper, the plaintiff Meggot continued to fell him drink, for 
which Wilfon was indebted to Meggot as before. Afterwards Wil- 
fon not being able to continue his trade, makes an agreement with 
the defendant Mills, to give him fecurity for his money by a new 
hiR <pf fale of the fame goods pud others. But before he executes 
tne new bill of fale, by contrivance with the plaintiff he . commits 
an ail of bankruptcy. The defendant Mills, not knowing of the 
trick accepts the new bill of fale. The plaintiff Meggot fues a 
commiffion of bankruptcy againil Wilfon , and obtains an align- 
ment from the commiffioners, and thereupon brings trover againft 
the defendant Mills for thefe goods. It appeared farther upon the 
evidence, that Wilfon had paid to Meggot the plaintiff feveral 
fums of money after he became an inn- keeper, amounting to as 

much 
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much as the debt was, which he owed to the plaintiff, when he J c ?-, 8, v 
quitted the trade of a victualler j but when he paid .them, he did T<w,nt 4 e * *' 
not exprefs upon what account. And per Holt chief juftice, i. If Fraud, 
thefe goods of Wilfon’s had been affigned to any other creditor, the 
:keeping of the poffeffion of them had made the bill of fale fraudu- . 
lent as to the other creditors. But fince the original agreement was 
jhus, and that horteftly and really made for fecuring the money of 
the defendant Mills, which he had lent toWtlfon for this purpofe, * Buiftr. *i6. t 
the agreement was good and honeft. 2. Per Holt chief juftice. Bankrupt, 
though an inn-keeper cannot be a bankrupt (For this fee the cafe mi > **« 
of Newton v. *frigge, adjudged Trin. 3 Will & Mar. B. R. Intr. N ewKW ». 
Mich. 1 Jac. 2. B. R. rot. 226. in trover the jury find a fpecial Trigge, 
verdid, that an inn-keeper bought goods for the ufe of his guefts, 
and fold them to his guefts ; and the queftion was, whether the s. c. 3 Mod. 
inn-keeper by this was a bankrupt? and adjudged by the whole 3 * 7 * 
court that he was not, becaufe the trade was not at large, but con- * 8} ‘ 3 ** 

fined bojpit antibus, and is properly the accommodation of his guefts; 
and it was agreed in that cafe, that farmers are not within the fta- 
tutes of bankrupts j it was alfo found in that cafe, that the inn- 
keeper had a (hare in a ftage-coach, but that was not regarded ; fee 
1 Cro. 91 . Hutton 42.) though an inn-keeper cannot be a bankrupt, 
yet a vi&ualler may ; and tho’ a man quits his trade, yet he may be 1 Ventr. $. • 

a bankrupt for the debts that he owed before. And though a man 
who has become creditor to him after the quitting of his trade can- * hlt 
not fue acommiffion of bankrupts for fuch debts contratted after, 
yet if the old creditors fue a commiffion of bankrupts, this new Commiffion 
creditor {hall be admitted to have a fhare of the bankrupt’s eftate.*^/ 

3. Per Holt chief juftice, if A. being a trader, becomes indebted 
to B. in 100 /. and then he quits his trade and afterwards becomes 
indebted to B. in 100 /. more, and afterwards A. pays to B. 100 1 . 
not expreffing upon what account ; fmce fo much in quantity is G * n * r ^ * a 
paid to B. as was due to him from A. when A. was capable of be- 0 payment * 
ing a bankrupt, it would be too rigorous, to admit B. to fue a 
commiffion of bankrupts for the ola debt of 100 /. . ' But to this 
point he faid, that he would not give an abfolute opinion. Note; 
nil this that Holt chief juftice faid, was not contradi&ed by any of 
•.the other judges. This was faid upon motion for a new trial of 

athis caufe, which was tried before Holt chief juftice at mfiprius. 

* » . 

Tones vsrf Moriey. s. c. c»r« in 

. -Pari. 140. 

E Jeftmefit fof the mahO* of Frenfianim Surrey. Special verdift^ \ 

that Anne thwyer being 1 fdtfed in fee of the laid manor in que- earth, 410. 
mm, % deeds of leafe aft 4 releafe, bearing date the 22 & 23 July 
; *'§64, conveyed the &id manor to- Sir William MorUy and Watts s.c.Pari. 

* • and c»fc» 143. 

Cart. j. 
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'and their heirs, in confederation of a marriage to be folpmnized 
g Buif. ■291. between the faid Anne Bowyer and Edward Morley fon and heir to 
5 ™’. 2y * the' faid Sir IVitUam Morley, to the ufe of the faid Anne Bowyer and 

s Rrp 26 b. her heirs, until Edita-d Morley (hould fettle a jointure upon her 
2 And ' » 3 00 ^ annum ultra reprifas j and from and after fuen fettle- 

,* 6 ." 7 "’ itnent of a jointure, to the ufe of Edward Morley and his heirs ; 
fMo. 107. • .provided that if Edward Morley i hould not make fuch fettlement 
t l r Tu% 0 jointure before the Eajler term next following, that then the 
51*. ’life limited to Edward Morley and his heirs (hould ceafe; the jury 
‘find, that no fettlement of jointure was made by Edward Morley 
within. the time limited, (o’ that no u(e (though the marriage took 
jcffedl) arofe by that deed to Edward Morley and his heirs ; after- 
. wards Edward Morley and Anne his then wife, by their deed bear- 
ing date the 24th of January 1-665, between the hid Edward 
Morley and Anne his wife of the one part, and Richard Young and 
John Jrujler of the other' part, reciting that a fine was agreed to 
be levied Hilary term next following, between Richard Young and 
John Jrujier complainants, and Edward Morley and Anne his wife 
deforcients, declared that the ufe of that fine fhould be to Edward 


Morley and his heirs ; afterwards and before the fine levied, by 
writing indented bearing date the 3 ill of January 1665, between 
Edward Morley of the one part, and Anne his wife of the other, 
in confederation of the faid marriage it was agreed between them, 
that all preceeding conveyances, grants, bargains and fales, agree- 
ments, &c'. made concerning the manor of Frenjham , with any 
perfon or perfons whatfoever, ihould be revoked, unfU Edward 
Morley fhould perform the articles of marriage in the deed of the 
23d of July 1664. and that if Edward Morley fhould not fettle 
300/. per annum ultra reprifas for the jointure of the faid Anne 
according to the agreement in 1664, then he covenants that it 
be lawful for Anne and her heirs to enter, & c. , The laft return of 


Hilary term 1665 a fine was levied, but no jointure of 300 /. per 
.annum was fettled ; but afterwards a jointure of 250/. per. annum 
was fettled ; charged with 1 5 1. per annum rent charge ; „the 10th 
of July 1 666 Edward Morley mortgages this manor of Frenjham in 
fee (under which the defendant claims) and afterwards in 1667 
Edward Morley died, and Anne furvived him, and entred into the 
land allotted for her jointure, and enjoyed it during her life; in 
1679 Am\e died, leaving H. Bellenger the leflor of the plaintiff her 
next heir, and then under the age of 2 1 years. And the general 
queftion in this cafe was, whether the fine levied in Hilary term 
1665 was to the ufe of Edward Morley and his heirs, or to the ufe 
«of Anne his wife and her heirs. And the cafe was often argued 
.at bar. And now Holt chief juftice pronounced the refolution of the 
whole court. And, 1. he faid, that there is an uncertainty upon 
ihe ipecial verdidt how thepofleffion hath been, fg that it may be a 

queftion. 
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queftion, whether the leflor of the plaintiff is not barred by the 
flat ate of limitations, of this adion ; for if Anne was oat of poflef- Smote of li- 
lion in 1 667. when her hufhand Edward Morley died, then the 
ftatute of limitations took place from that time, and To the plaintiff 
might be within the ftatute $ but that is not found by the jury ex- 
prefly, and the ftatute of limitations fhall not be taken by conftruc- Never taken 
tion, to bar a man of his action, unlefs it be exprefly fotpid how ^ # COBftroc ~ 
the poflefiion hath been. 

Then this cafe depends upon the operation of the two writings 1 
and the whole court was of opinion, that the fine was not to the 
ufe of the deed of the 29th of January, but that this deed was 
controlled by the writing dated the 31ft of January j to prove 
which Holt chief juftice premifed three things. 

r. That if it be covenanted by deed, to levy a fine of lands, &c. Ufa of .fine, 
to fuch perfons and ufes, and the fine be levied purfuant to the 
deed j no proof whatfoever by parol fhall be admitted, to evince, 
that this fine was levied to other ufes, than thofe that are con- 
tained in the deed. But a fubfequent deed may alter the ufes of 
the fine, though a parol agreement (as this writing between huf- 
band and wife is not a deed, but ampunts to a parol declaration) 
cannot. But if there is a variance between the deed and the fine 
in any circumftance, then the parties may aver the fine to be le- 
vied to other ufes. 2 Co. 76. Lord Cromwell's cafe, 5 Co. 26. a. 

Earl of Rutland's cafe. 

2. Though there is a variance between the deed and the fine, 
yet if nothing appears to the contrary, the fine fhall be taken to be 
to the ufes of the deed $ and in that cafe the deed is not only 
evidence of theories, but the fine is by conftrudtion of law to the 
ufes of the deed. 5 Co. 26. b. 

3, If this fine had agreed with the deed, the ufes limited by the peed of « 

deed could not have been controuled by the writing of the 3 1 ft of |“' nie 0 “ v d cr l t )V 
January } becaufe though the deed of a feme covert is not valid " 

in law, yet the deed having relation to the fine, takes validity from 
thence, and will conclude her. Therefore infancy cannot be al- 
leged againft a deed which leads the ufes of a fine, fo long as the 

fine continues in force, becaufe the deed is fupported by the fine. 

The fame law of coverture. ’ 

Thefe things bfeihg premifed, it follows that this fine cannot be 
to the ufe of the deed of the 29th of January ; becaufe the fine 
to be levied by the deed of the 29th Ought to have been levied the 
Hilary term next following, exclufive of that Hilary term in 

4 E which 



whteh was made, but this fine wu levied the fame 

£$topr term in.whicjb the 4 ecd was made, and therefore there was 
a variance between the fine and- the, deed, and confcqucntly room 
left for avech»ent. For if there is room for averment, where a 
fine is levied of a time after, there is as much reafon to admit ir, 
where a fine is levied of a time before. . For in bothca/es the fine 
varies from the fine agreed to be* levied by the deed. There is the 
fame rooitf for averment, where the declaration of ufes is by deed 
.tappd. frbfeqnent to the levying of the fine. 9 Co. 7. Dowman’s cafe. 
The only, difference is, where the ufes of a fine or recovery pre- 
cedent are declared by a deed fubfequent, the conufor and his heirs, 
or any claiming under him, are eftopped to fay, that 'the fine was 
to the ufe of the conufor and his heirs, &c. but .a ftrangej (hall 
not be edoprad to fay that. But in cafe of a fine varying from a 
precedent deed, no perfon is eftopped, to aver againft the deed, 
that the fine was to other uf.s. Then in this cafe fince there is a 
variance between the fine and the deed, it is reafon that the wife 
(houid avoid it. For if the deed had been purfued, (he would 
have had twelve months to fee whether the bufoand would per- 
form the marriage agreement, and if he would not, Jhe might 
have refufed to join in levying the fine j of which benefit (be was 
deprived by the immediate levying of the fine. Then the hufband 
by the writing of the 31ft of January agrees to give her the terms 
of her marriage agreement. And accordingly the fine was levied. 
From whence it appears manifeftly, that the agreement contained 
in the deed of the 29th was relinquifhed, and the new agreement 
was defigned to lead the ufes of the fine. 

Uf« of a fine 2. This writing of the 31ft of 'January (by the whole court) 
® r ^ c °J ery is a fufficient declaration ot the ufes of the fine. And to prove 
ecm . jj 0 if chief juftice faid, that there are feveral ways to declare 

ufes, either upon tranfmutation of the poffeffiori* or without it. 
If there is a tranfmutation of the pofifeffion, as by fine, feoffment, 
or recovery, the declaration will be fufficient without confideration 
or deed. But if there is no tranfmutation of pofifeffion, then there 
mud be fome obligatory agreement, or valuable confideration ; be- 
caufe the ufe depending intirel/ upon equity, the chancellor will 
not compel performance, where there is no tranfmutation of pof- 
lefiion, unlefs there is a valuable confideration, or binding agree- 
ment. Bargain and fale will raife a ufe upon payment Of money. 
But confideration of blood will not raile a ufe without deed Moore 
687. Callard v. Cattard. 2. This writing of the 31ft is fufficient, 
to declare the ufes of this fine. It is not abfoluteiy necefifary to 
make ufe of the word ufe in the declaration of ufes of a fine, for 
any kind of agreement which manifeftly (hews the intent of the 
parties will be fufficient. An ttfe is defined, in Chudkigh'% cafe, a 
1 mecr 
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meer equitable intereft, where one has the eftate in the lands, and 
another takes the profits. The invention of them was of late invention of 
time, and the caufe of the invention was to avoid the ftatute of “ f,s - 
mortmain. 2 Leon. 14. Ufes only affeCted the conferences of the 
feoffee? to the ufes, then the clergy having power over the con- 
fciences of men, and fitting in chancery until the time of ffwry 
the Eighth, compelled men to perform their agreements. , Thefe 
ufes were kept fecret, until they were difcovered in the contentions 
between the houfes of Lancafter and Tork ; at which time they 
were found very beneficial, to fave mens eftates from efeheats j and 
were tolerated by both parties for the common convenience j fo 
that the greafeft part of the eflates in England were conveyed to 
ufes. And in the reports of the time of Edward the Fourth there 
are more of them mentioned than at any time before ; and fo be- 
ing generally ufed, they were licked into form, and became the 
common conveyance. If an 'agreement is, that A. for fo much 
money paid (hall have the land, this will raife an ufe. 8 Co. £3. 

Foxe' s cafe. See I Ventr. 137. Croffing v. Scudamore. If A. bar- 
gains and fells to B. and his heirs, and the deed is not inrolled, or 
if a deed feoffment is not executed by livery ; if a fine be le- 
vied between the fame parties, the deed of bargain and fale, or 
deed of feoffment, will declare the ufes of the fine. Nofr there is 
here an agreement between the hufband and wife, that the huf- 
band (hall have the land to him and his heirs, if he make to the 
wife a jointure of more than 300/. per annum , this agreement 
will well enough declare the ufes of the fine levied. 

3. If this writing of the 31ft of January is not a good original Ufescoa. 
declaration of the ufes of the fine, yet it will be fufficient to con- lrolle<1, 
trol the deed of the 29th of January, for by that it is agreed, 
that all deeds, conveyances, &c. made in contradiction to the mar- 
riage agreement (hoold be null and void. Now a parol declaration 
of the intent of the parties will be fuflicient to hinder any ufe from 
arifing by the former deed, where the former deed varies from 
the fine. Then if no ufe can Srife according to the deed of the 
29th, then there is here a fine levied, and the ufe by operation 
of law is to the wife and her heirs, and then judgment ought to 
be given for the plaintiff. And judgment for thefe reafons was 
given by the whole court for the plaintiff, and upon error brought 
in parliament was affirmed there. 
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Rex et Regina v. Epifcopum Ceftr. Piers & Scroope. 
Error. C. B. Quare impedit. Rot. 705, 706. 


3 Voi. 37$. pLA ClTA irrotulata coram Georgio Treby milite et fociis fuis juftt - 
s. c. Cafe* in i ciariis domini regis et, dominae reginae , de termino fanfli Mi - 
' ' 560. thaelis, anno regni dtfli domini regis et diflae dominae reginae dei 
Carth.* 440. gratia Angliae, &c. fexto. Bbor. Jf. Nicolaus epifcofus Cfftrienfis 
5^Mod. 297. Ricbardus Piers armiger, et Ricbarfim Scroope clericus fummoniti 
**’ s '* Juerunt ad refpondendum domino' regi et dominae reginae nunc de 
placito quod permittant ipfos domimrn regem et dominant reginam 
prae fen tare idoneam perfonam eccleftae de Bedall quae vacat et fuam 
fpeflat donationem , He. et unde Ed-war dus Ward .miles attornatus 
diflorum domini regis et dominae reginae nunc generalis qui pro 
. eifdem domino rege et domina regina in hac parte Jequitur pro prae - 

Oaten Eli- dtfli s domino rege et domina regina dicit , quod domina Etizabetba 

ingraft ofthe nuper re g* na Ang/iae fuit feifita de advocatiohe eccleftae praediSlae 
•dvowfon of ut de uno grojjo per fe ut de feodo et jure in jure coronae Juae An - 
j?«w/ UrCh °* et J* c * n ^ e f e ifj ta exifiens ecclefam ittam vacantem per li- 
a " ter as fuar patentee jub magno fgillo fqo Angliae fgillatas gerentes 

14 Feb At datum apud IVeflmonafterium in comitatu Middlefexiae detimo quarto 
«/ byher Februarii anno regni ejufdem nuper reginae duodecimo praefen- 
letter* patents, tavit quendam Johannem Pyms clerictm fuum front per recordum 
Proutfatttby irrotulamenti diflarum liter arum patentium in curia cancellariae 
of'heietMt* 1 diflorum domini regis et dominae reginae nunc apud Weftmonajierium 
patent m praediflum remanens plenius afparet , qui quidem Johannes ‘fyms 
Chancery s ad praedtflam praefentattonem praefatae nuper reginae fuit admijjiis 
raiued^f. infii tutus et induflus in eadem tempore pads tempore diflae nuper 
reginae , pntediflaque nuper regina de advocations eccleftae frae- 
diflae ut praefertur feifita exi/lente, eadem nuper regina pojlea apud 
The queen Weftmonafierium praediflum de tad Jiatu fuo de et it* advocations 

fheadvowfonj ecc lf we praediflae ut praefertur Jeifita cbiit, pojl cujus quidem 
by which it nuper reginae mortem advocetio eccleftae praediflae dejeendebag Ja- 
^wm^wHo C0 ^° nu $ er re &* AngUae trtmo , per quod praediflus nuper rex Ja- 
was feifed'iu cobus primus fuit fetftus de advoedtione ecctefde praediflae ut de uno 
grof*. groffo per Je ut de feodo et jure in jure corondt juae Angliae, et fie 
became void ***** $ € $ t0 ex \ft ente * deleft a praedifla vacavit per mortem praedifli 
by C *hTdeath Johannes Tyms, per quod idem nuper rex Jacobus primus ad eccle- 
of Tymi. Jiam illam Jic vacantem per liter as fuas patentee fub magno figillo 
jtmtt 1. fuo Angliae fgillatas * gerentes datum apud lVeftmonafierium prae - 
diflum decimo tertio die Julii anno regni ejufdem nuper regis Jacobi 
4>refen»ed frimi Angliae, &c. decimo nom praefentavit quendam > Johannem 
jti« IFil/ini fPilfon faerde tbeologiae prof efferent clericum fuum, prout per recor- 
dum irrotulamenti diflarum liter-arum patentium ultimo mentiona- 

,y tarum 
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t arum in praedtBo curia . cancellariae diBorum domini regis et domi- 
nae. reginae nunc apud Well mpnafier turn praediBum remanem ple- 
nius apparel* qui quidem Johannes Wilfon ad praediBam praefenta- Who was ad - 
tionerq praefati nuper regli Jacobi primi' fuit admijfus, infiitutus et mmi>l ^ c - 
induBus in eadem tempore pads tempore diSti nuper regis Jacobi 
primi* praediBoque nuper rege Jacobo primo de 'advocatione eccle- 
fiae praediBae- ut praefertur feifito exiftente, idem nuper rex tpofiea 
apud Weftmonafterium praediBum de tali jlatu fuo inde feifitus obiit, 
pofi cujus quidem nuper regis Jacobi primi mortem advocatio cede- j amts x. died 
fiae prediBae defeendebat Card? nuper regi Angliae primo ut filio Whereby the 
et haeredi praediBi nuper regis Jacobi primi, per. quod praediBus advowfon de- 
nuper rex Carolus , primus fuit feifitus de advocatione ecclefiae pros- j° 
diBae ut de uno groffo. per fe at de feodo et jure in jure cOronae fuae c ar “ ' 
Angliae , et fic inde feifito exijlente , ecclefa praediBa vacavit per The church 
mortem praediBi Johannis Wilfon , per quod idem nuper rex Carolus b^ t he*de«h 
primus ad ecclefiam illam fic vacantem per literas J'uas patentee fub of ivujon. 
magno figillo fuo Angliae figillatas generes datum apud Weftmonille- 
rium fexto die Martii anno regni ’ cjufdem nuper regis Caroli primi K - Charles I. 
decimo praefentavit quendam Henricum Wickham facrae theologiae ItgniZldtM- 
profejforem clericum fuum prout per recordum irrotulamenti diBarum ed Ur Henry 
liter arum patentium ultimo mentionatarum in praediBa curia cancel - Fulham, 
lariae diBorum domini regis et dominae reginae nunc apud Wtftmona- 
Jlerium remanens plenius apparet , qui quidem Henricus Wickham ad Who was ad- 
praediBam praefentationem praefati nuper regis Caroli primi fuit mitted - 
admijjus, injlitutus et induBus in eadem tempore pads tempore dtB't 
nuper regis Caroli primi, praediBoque nuper rege Caroh primo de 
advocatione ecclefiae praediBae ut praefertur feifito exiflertte , cede- The church 
fia praediBa vacavit per mortem praediBi Henrici Wickham, quodque became void 
quidam Johannes Piers armiger ad eandem, ccclefiam fic vacantem, ^ 
jus praefent^sii non habeas ad eandem, fed ufurpando Juper dominum ’ 

nuper regem jjardum primum , praefentavit quendam Willelmum Met - ^ Tati™ up 7 . 
calfe clericum fuum, qui ad praefentationem praediBi Johannis Piers on the king 
fuit admijjus* injlitutus et induBus in eadem, pofleaque praediBus nuper 
rex Carolus primus de advocatione ecclefiae praediBae ut praefertur fei - 
fitut exifiens apud Wefimonafierium praediBum de tali fia iu Juo inde ut m j lt ed"fef* " 
praefertur Jeifituf obiit * pofi cujus' mortem advocatio ecclefiae prae- charlts I. 
diBae defeendebat Carolo nuper regi Angliae fecundo ut filio et haeredi dies - !i 
praediBi nuper regis Caroli primi* per quod praediBus nuper rex Whereby the 
Carolus fecundus feifitus fuit de advocatione ecclefiae praediBae ut de f dvo J wfon de ' 
urn groffo per Je ut de feodo M pure tn jure coronae Juae Angltae, et Charles u. 
fic inde feifito exsfiente* eedefia praediBa vacavit per mortem prae- 
diBi Widelmi J&etcdjfi. ffirquod praediBus nuper rex Carolus fe - Lids byrt« 
cundus ad ecclefiam illam. fic vacantem per literas, fuas patentes fub death of Mtt- 
magno figillo Juo Angliae figiliitas gerentes datum apud Wefimonafie - cai ^' 
rium vicefimo oBavo Se-Augufii anno regni ejufdem nuper regis Chari,, it. 2* 
Caroli fecundi duodecimo praefentavit quendam Petrum Samivayes 

4 ^ facrae Samiutije,^ 
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' facraefifieologiae prefefforem clerimm faum, promt, per recordum irro- 
tulpmnti \~0.8artm UterarumpalMtium:ult*/mmentionafarumitt 
■ prpedifify curfoimncetlariae dsSlorumdomini regis et dominae regi - 
nae.nunc.tipufi Wefmonafteriitm prdediSlmt remanent plentus <ap- 
Who was z&.pAre?i< quitn qutdem Petrus Sattm'ayes i*d praediSlam praefentationem 
nutted, t$c % praedtSli. nufier regis CaroJt JecunJt fuit admtjjus , injiitutm et in - 

duflus ifi eadem tempore pads tempore dibli nuper regis, Carols fe- 
cundi, praediStgque nuper rege Carolo Jecundo de advocation* eccle- 
Charkt II. Jiae praediblae fit praefertur feifito exiftente , idem nuper rex Carohis 
fecundus poflea apud W ?ftmonajlerium *praed 't5lum . de tali flatu fuo 
*vher*by rhe inde fjfttius obit ft poll cujut mortem advocatio icckfie praediblae 
advowfon <J *- dtfctndeboi jacoho nuper regi Angliae fectmdo ut fratri et baeredi 
famuli. praedidli nuper regis Caroli fecundi, per quod praediflus nuper rex 
''jacobus fecundus fuit feifitus de advocation* ecclefae praediftae ut 
de uno grojfo per ft ut de feodmet jure in jure coronae fuae Angliae , 
jam, if. ab- $** pddem nuper rex jacobus fecundus de advocation, e praedifta ut 
dicate* praefertur feifitus de regtmine hujus regni Angliae fe demijtt, per 
quod advocatio praediBa eifdem domino <regi -et dominae regime nunc 
devenit , per quod iidem dominus rex et domina regina nunc fuerunt 
. et adbuc exi/lunt feifiii de advocatione ecclefae praediBae ut de uno 
■ grofo per fe ut de feodo et jure in jure coronae fuae Angliae , et fc 
inde feifitis exifientibus , ccclefa praediBa vacavit • per mortem of 
Saimvays ; whereupon it belongs to the King and Queen to prefent, 
and the defendants hindred them, &c. 

The bifhop claims nothing but an ordinary, therefore judgment is 
given againft him with a cejfet executio , &c. 

The- defendant Piers confefles by his plea,- quod bene et verum 
eft , that Charles *1. was feifed of this advowfon in grafe, and that 
he pretented Dr. Henry Wickham his chaplain;, but M&? farther fays, 
that Charles I. being feifed as aforefaid, by his letters patent 
dated the nineteenth of july i^th of his reign (which be pleads 
with a prpfert in curia ) ex Jpecialigracbctli gratia etmero motu granted 
the faid advowfon Willelmo Theaxton tunc armigero poflea militi , 
to him and his heirs, by virtue whereof CCheaxton was feifed in 
grofs, and being fo feifed the church became void by the death of 
Wickham a whereupon jobn Piers father, of the defendant, qot 
having any right, but by ufurpation .upon Tbeaxton , prefen ted 
William Metcalfe , who was inftituted and indu&ed, upon which 
Piers became feifed of the advowfon 'in grofs by ufurpation, and 
William fbeaxton , then being created knight, rekafed to Piers and 
his heirs all his right, intereft, &c. in the faid advowfon j that Piers 
1 being. feifed in fee died, whereby the advowfon defeended to the 
defendant Richard Piers us (bn and heir, whereby he was feifed in 
grofs, and being fo feifed, the church became void by the death of 

. Metcalfe , 




Hit TemrpWill. 3. 



Metcalfe, and continuing void*for a jtatr and a half, King Charles II. 
prefented Dr. Sutsmsayes by larpfe, whowas inftitutfcd and indudted j 
that Dr. Sasmaoyesit dead, upon which the. defendant prefented the 
other defendant- Scroope'[v/ho is aifo fine© dead] and ihen he traver- 
ses, abfqtte hoc that Charles I. died Veiled. 

* '' .. 'a * ...’V 

’ * .. 

The defendant Scroope pleaded, the fame pica. 

The attorney general craves oyer, of the letters patent, which 
being entered in baec verba, recited that Queen Elizabeth by her 
letters patent dated the 20th of February the thirteenth -of her 
reign inter alia granted to the earl of Warwick and his heirs the 
manor of BedaU and other lands late, the poffcffioasof Simon Digby 
attainted of high treafon, with all mefioages, &c, and among other 
general, words, omnes advocatimes et jurapatronatus ecclefiarttm in 
BedaU, et alia diBo manerio de BedaU jpedantia vel quoquomdo per- 
tinent i a ; then the letters patent recite, that King fames I. the 
eighteenth of Augufl in the feventh of his reign granted the rent 
referved by the patent of Queen Elizabeth to Sir Gbrijiopber Hatton 
and Needham . and then they recite, that all thefe prcmifics by 
good and Sufficient aflurances were veiled in Sir William Tbeaxton j 
then King Charles I. confirms to Sir William Tbeaxton and his heirs 
the faid manor of BedaU and the rent, and all advowfons apper- 
taining to the manor j cumque praediBus Willelmtis ‘Tbeaxton virtute 
praediBarum literarum patents um eidem comiti Warwick de praemijjis 
ut praefertur faBarum advocationem ecclaejie de BedaU praediBam, 
vel jus praefentandi ad ec clef am illam fecundum tenorem ef intentio- 
nem earundem literarum patentium habere clamat fbi haeredibus et af- 
Jignatis fuis ; and forafinuch as we before this time prefented one 
John Wilfon to the faid church of Bedall by lapfe, and afterwards 
the church being void by the death of Wilfon, we prefented Dr. 
Wickham plena jure * and then they recite, that Tbeaxton to re- 
cover his right and prefentation fued a quare imfedit againft the 
bifhop of Cbejler and Wickham , in which iffue was joined j but 
that afterwards an agreement was made between Tbeaxton and 
Wickham , that Tbeaxton fhould defift from his fuit, and permit 
Dr. Wickham to enjoy h daring his life, and afterwards Tbeaxton 
and his heirs fhould prefent as often as the church fhould be void ; 
and the King recites that he was informed of this agreement by 
Dr. Wickham bis, chaplain ; nos igitur volentes , that the faid pre- 
fentaiionsof Wilfon and Wickham , or of either of them, or their 
inftitution and- induction, fhould not prejudice the lawful right of 
Tbeaxton and his heirs, to prefent to the faid church for the time 
to come i intentioque mflta ulterms exiflit. That Tbeaxton his heirs 
and affigos- fhould freely and peaceably enjoy the advowfon of the 
faid church fecundum tenorem \et- yeram intentionem praediBarum 
. .. . literarum 
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liter aruto patentium per praediBak nuper rtginam Elizabetham 
praefato comiti Warwick ut praefertur confeBarum , aliquo defeSu 
feu aliquibus defeBibus in eifdem Uteris patentibus non ' objlantibus > 
fciatis igiturfy quod dedimus et concejjimus' tedvocationem praediBae 
ecclejiae de Bedall, necnon medietatcm advocationis illius ecclefiae , et 
totum jut i titidum; et clameum, quaecunque , &c. quae * quovijmodo 
habemus, vel habere, poterimus , to the laid advowfon ; then follows 
a general non obflante of the omiflion of the mention of the true 
value of any. former grant, &c. 

The attorney general after this oyer of the letters patent demurs, 
and (hews for caufe, that the defendant Piers has not fuffici enty 
induced his traverfe.. The defendants join in demurrer. And in 
the Common Pleas judgment was given for the King and Queen by 
< Treby chief juftice, Nevill, and Powell fenior , juftices. Upon which 
error was brought in B. R. and this cafe was argued by ferjeant Pem- 
berton and — ■ - for the plaintiffs in error,, and by Mr. Place and 

the attorney general for the King j and afterwards folemnly argued 
on the Bench, in this term by all the judges ; and two points were 
made in this cafe. 

1 . *If the letters patent of King Charles I. pafled the advowfon to 
Sir William Tbeaxton and his heirs. 

2. If the grant (hewn jupon the oyer can be intended the fame 
grant with that which was pleaded. 

And as to the firft point Turton juftice argued, that the letters 
patent of Charles I. could not pafs the advowfon to Sir William 
'Theaxton and his heirs. 

And he (kid, that he would confider the cafe abftradted from the 
letters patent. - 

And fccondly as it was upon the record with them. 

Pnfirt men- ^nd i. he was of opinion, that if the defendant had not plead- 
ed thefe letters patent with a profert in curia , as he had no need 
to do, 3 Cro. 317. That then the plea had fufficiently confefled and 
avoided the plaintiffs declaration, and the alleging of the grant to 
Dying fcifcd ‘Tbeaxton in fee had been a good inducement, to traverfe the dying 
^ifed King Charles I. Jones 11, 12. Winch. 13, 14. 

2. He was of opinion, that this advowfon ought to be taken 
as an advowfon in grofs. 1. becaofe the King has declared that 
Queen Elizabeth was feifed in grofs, which the defendant has not 

2 denied. 
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denied, but lias admitted it. 2. Becaufe the defendant has not 
only admitted it, bat he has alip confeffed it; for he fays quod 
■bene et verum ejl, quod Carolus primus devenet Jejfitus moda et forma, 
as is fpecified in the declaration, and in the declaration it is (hewn, 
that the Qfleen was feifed in grofs ; fo that if is as fall a confeffion, 
as if he had confeffed it in terminis. 3. It mart he in grofs, be- 
caufe if it had been .appendant, it would have paffed to the earl of 
Warwick by the letters patent of the Qgeen, and. then the Qjjeen 
had not died feifed of it, as is alleged in the declaration. 

2. He confidered the cafe as it was upon the record together 
with the letters patent, and in that conuderation two queftfons 
arife. 

1. If the advowfon paffed by the letters patent of Qjaeen JS it* 

zabetb to the carl of Warwick. , 

■ ,4f " 

2. If not, yet if it palled by the letters patent of King Charles 
I. to Sir William Thexaton. 

And as to the firft he was of opinion, that this advowfon did TheKing . 
•not pafs to the earl of Warwick by the lettcrspatent of the Queen; grant, an ad- 
1. Becaufe the Queen was feifed thereof in grofs, and foe grants 
it as appendant, and fo foe was deceived in her grant. Moor 45. beVgrofe, it 
Hob. 323. 2 Mod. 2. 2. It does not appear, that the Queen in- will not p«6. 

tended, that this advowfon foould p. fs ; for it is comprifed only 
in the general words advocationes et jura ecckjiarum, &c. And 
probably if the Queen had intended, that this advowfon* should 
pafs, the church being of great value, foe would have granted it 
by exprefs name. •: 

Obje&ion. It foall be intended to have been appendant. 

Anfwer. That intendment cannot be admitted againft the record. 

2. Admitting that it did not pafs by the letters patent of the Expofuionof 
Queen to the earl of Warwick, then if it paffed by foe letters lenience, 
patent of King Charles to Sir William Tbeaxtan. And he was 
of opinion, that it did not 4 u Becaufe upon confederation of foe 
recital of the letters patent it appears, that the King’s intent was 
only to confirm .the old title of Sir William Tbeaxton , and .not to 
give him a new title, but that he .Would have fuch efiate, as the 
* earl of Warwick had of thegrantoftbe ,-Q^een. .For the claufein 
which the grant is, qontauaedife not .independant of the precedent, 
danfe, but is coupled with it arid the recitals by the illative con- 
junction jgitur. a Brownl. 232, 239. And in offed the defign 

4 G of 
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of the King teems to be only to prevent any prejudice, that his 
prefentations might have done tp Tbeaxtons title under the earl of 
The King de- Warwick. 2. One ought to take care that die King be not de- 
ceived. ceived, for when he is deceived the grant is void. 5 Co. 93. 1 Co. 

43. Lane 75. i Roll. Abr . 188. Now here the King is deceiv- 
ed, for the King imagined, that 7 'beaxton had a right to the ad- 
vowfori, when ip truth he had none at all ; and therefore the grant 
? a,f « •«*■* founded upon fpeh falfe confideration is void. Befides,' that a ialfe 
gr*M. ' **' recital in letters patent will render, the King’s grant void. Hob. 

203,204. Now it is recited inthefc letters patent, that Theaxton 
claimed, &ci which according to 2 Co. go. ought to be intended 
a lawful claim j whereas it appears before, that he had no title to 
the advowfon ; and for this caufe the grant is void. 3. No no- 
tice is taken .in any of the letters patent, that this advowfon was 
in grofs j and therefore that vitiates the grant. Lane 109. 3 Leon. 

1 19, 149, And for thq/e reafons he concluded, that the letters 
patent .of King Charles I. did not pafs the advowfon to Sir William 
Lheaxton and his heirs. 

But againft this it was argued by Holt chief juftice, and Rokeby 
juftice, that this grant of Charles I. was good. And Holt chief 
juftice faid, that the principal ground upon which the judges of 
the Common Pleas gave their opinion was, that they took it 
as admitted, that this advowfon was in , grofs in the reign of 
Queeh Elizabeth at the time of the grant to the earl of War- 
wick. 

And as to that he was of opinion, that it is not admitted upon 
this record, that Queen Elizabeth was feifed in grofs at the time of 
the grant to the earl. 

2. Admit that it was then in grofs in the Queen, yet he was of 
opinion, that it pafled by the letters patent of Charles I. to 
V beaxton. 

Vf s ' / 

As to the firft, the cafe is thus* ; The attorney general declares, 
that Queen Elizabeth 14th of February, 12th of her reign,- was feifed 
of this advowfon in grofs, and then prelented Tyms, front by the 
inrolment of the letters patent in Chancery nunc afud We/lmonafte- 
rium remanent flenius affaret. Now though the defendant admits 
Charles I. to have been feifed of this advowfon in grofs by defeent, 
and confequenty that Queen Elizabeth was feifed in grofs of it at 
fome time of her reign } yet he does not admit it at the precife* 
time of the 14th of February, j2,of her reign j becaufe the alle- 
Tim« of the gmg of the time and day when Queen Elizabeth was feifed in grofs 
feifio. is furplufage and immetarial ; for it is fufficicnt to allege general 

feifin 
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feifin in a quart jmfedit in time of peace in the reign of fuch a 
King. Then though the defendant does hot deny a thing, yet he Admiffion. 
admits by it only things materially alleged, but he does" not admit 
things immaterially alleged. . Then if he! has not admittd the feifin 
in grofs, and prefen tation of Tymt 1 4th of February, 12th of the 
reign of Elizabeth j then the' advowfon may have been appendant 
to the manor of Bedall at the time of the grant to the earl of War- 
wick, and fo might well pafs by the letters patent. The time of 
the feifin and prefentation is not traverfable, and all the precedents TrmrfkMe. 
never allege tne . day of the feifin or of the prefentation. Then if 
it is fo immaterial, that one cannot deny it, the not denying it 
will not amount to an admittance. Befides, that nothing that is 
immaterial, though it be admitted, Will amount to an eftoppel. Eftoppet. 

Co. Lit. 303, 352'. b. If the defendant had (hewn another title T.jone»i7<>. 
in his plea, and had traverfed the, prefentation of lyms, modo et R*y*. 4 S 6 - 
forma , and it had appeared upon the evidence at the trial, that the * ,top ‘ 
queen had prefented in the 43d year of her reign ; that would have Iffuc mats* 
maintained the iflue, and the verdidt muft have been againft the * 4ined - 
defendant. * In adions of trefpafs and battery, where it is neceflary 
to (hew a time in the declaration, evidence of a trefpafs at any 
other time before the adion brought will maintain the iflue. A. 
fortiori in this cafe, where there is no need to allege a time j fo 
• that it would be very unjuft, to conclude a man by his admittance 
of a thing which he could not trayerfe, or if he could, is not ma- 
terial to be proved. And though it is an addmittance of a feifin in Hob. 71. 
grofs in Queen Elizabeth in fome time of her reign, yet there was * t-* 00 - 99 * 
time epough in her long reign for ufurpations after the letters pa- 
tent, by virtue of which Ihe might have prefented Tyms. 2. There 
is art here in the pleading of the inrolment of the letters patent of 
prefentation in Chancery, for they thought that they could not be 
denied j but that is of no fignification, for if the letters patent are 
inrolled in the fame court where the plea is, one may plead them 
without (hewing them, but if they are inrolled in another court 
one cannot plead the inrolment, without making a profert of an Profit in 
exemplification of them under the great feal. 5 Co. 74. Wymark ' s {H,ia ' 
cafe. Now if the declaration had been without artifice in the 
ufual manner, viz. in the time of peace, G?c. and the defendant 
had pleaded as he has done here upon oyer of the letters patent, it 
had been a good title for the defendant, becaufe the defendant 
would not be obliged to aver that this advowfon was appendant. Averment, 
for the contrary, viz. that it was in grofs in the queen at the time B«>. Plea 143* 
of the .grant of the earl of Warwick , would not appeal* j and all [ 
things upon oyer (hall be intended^ to make the grant good, if no- 4!$ . 
thing to the contrary, appears, it Cro. 679. o'er*, 49 

Intendment. 


2. Admit 
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2. Admit that it was not appendant at the time of the grant to 
the earl of Warwick yet he was of opinion, that this advowfon 
palled by the letters patent of King Charles I. 

1. By him, th'e grant is full and exprefs. 

2. No fuggeftion in the patent is falfe unlefs that which fays, 
that Wilfon was prefented by King Charles by lapfe ; nor is it faid, 
t^at the advowfon palled by the letters patent of the Queen. 

Cbm , • 3. Where it is faid, that Theaxton claimed it by virtue of the 
patent of the Queen, that mud not be intended lawful claim; for 
if a man claims an advowfon by colour of a void patent, and the 
King prefentsi, and afterwards ,in conlideration that the other will 
permit his clerk to enjoy during his life, the King grants the ad- 
vowfon to the other and his heirs, and the other permits the 
Confidential King's clerk to enjoy it during his life j it is a good conlideration, 
glam Kin8 '* 3 °d the patent is good. 

Objection. It is faid in the recital of the patent of Charles I. that 
* Theaxton fued a cuare impedit, to recover J'uam praefentationem. 

Anfwer. That is only the fuggeftion of the writ. 

Grant of the 4. ff is fuppofed and admitted by the letters patent of Charles I. 
Kin* that the patent of Elizabeth might be void, yet the King declares, 
that it was his true intent, that Tbeaxton and his heirs Ihould enjoy 
it, notwithftanding any defe&s, in the letters patent, and then pro- 
ceeds to the abfolute grant of the advowfon to Theaxton and his 
heirs. There are ftronger cafes, where the intent of the King has 
been to confirm letters patent that were void, yet if his intent has 
alfo appeared, to grant the thing de novo, the letters patent have 
been adjudged good and the grant alfo. _ 8 Co. 166. Hil. 22 . & 
23 Car. 2. in J'caccario in the time of chief baron Hale, the cafe 
A«kyns v. between Atkyns and Holj'ord was thus ; King Edward 3. by his let- 

Holfoid. ters patent, reciting that King John had by his charter granted to 

the abbot and convent of Tbijilewortb returna brevium, and reciting 
that it had been found by inquifition, that the abbbt and convent 
ufurped the franchife of the crown, lb that the franchife was re- 
vetted in the crown ; firlt Edward III. confirms the charter of King 
, John, and then goes on and grants to the abbot and convent retur- 
na brevium ; it was agreed in that cafe, that the charter of King 
John was void ; and it might have been objected, that King Ed- 
ward III. efteemed the charter of King John good, and that the in~ 
quifition was falfe, and therefore he intended only to make refti- 
1 tution 
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otion of the franchife that was reVefted in the crown j bat it was 
adjudged, that though the gfant of King Jbhn was void, yet the 
grant of Edward HI. was good, becaufe the intention of the King 
appeared to pafs to the abbot and convent the retuma brevium . 

And this cafe he cited as a cafe in point. , 

« 

O'fyedion. This daufe is qualified by the ftcundem tcnerem et 
vcram intentionem litcrarum patentium of the Queen’, &c. 

* 

Anfwer. That intent is not to be underftood of that which 
actually palled, but of that which was defigned .to pafs j for the 
patents of Charles I. fuppofe a defe<fl in thofe ofthe Quecrfj fo 
that it is not to be conftrued a legal intent, but a moral intent. If 
this advowfon af the time of the Queen's grant had the reputation Reputation, 
to be appendant, the Queen ' might w^ll have intended to pafd iq 
though in ftri&nefs of law if it was in grofs it could not pafs. ^ A 
manor in reputation may pafs by the name of a manor in grants, 
between common perfons, 6 Co. 63 though perhaps, the law may 
be otherwife in the cafe of advowfons. If a man felled of a manor 
to which an advowfon is appendant, mortgages the manor in fee, AppewUnt 
excepting the advowfon ; if the money is paid at the day, the advowfon 
is become again appendant ; but if the money is paid after the day, it 
will have the reputation of appendancy, but in truth it is not appen- 
dant. It might be that this advowfon was appendant before the Quten 
prefented Tyms, and was then fevered, but retained afterwards the re- 
putation of appendancy ; and if in this cafe the grant was of the manor 
with the advowfon appendant, this reputation might be.fufficient to 
juftify the intent of the letters patent, that it was intended to be palled. 

Befides, that in this cafe it does not appear, that there was any other 
advowfon but Bedall appendant to this manor, which is a foundation 
of a very ftrong prefumption of the Queen’s intent to pafs it. He 
faid farther, that he had fearched in the hiftory of this church, 
and it feemed to him, that it was appendant to the manor at the 
time of queen Elizabeth's grant. See Co. Entr . fit. quare imp. 
pi. 2. It appears, that this advowfon was appendant to this ma- 
nor in the time of Edward III. afterwards a man was feifed in fee 
of the manor of Bedall \ to which this advowfon was appendant, 
and it defeended to two copartenrs, fo that then it was appendant 
by turns, one time to the one moiety, and the other time to the 
other .moiety} one moiety of it came to the lord Lotiel in fee, 
who was attainted of trealbn in th* time of Henry VII. by which 
Henry VII. was feifed of it in fee ; afterWrds Henry VII. gave this 
moiety to the anceftor of Digby in tail, from whom it came to 
Simon Digby , who in the time of Queen Elizabeth committed trea- 
fon, and then the church became void, and the Queen prefented, 
and then Digby was attempted : fo that tht cafe is thus ; tenant in 

4 H tail 



Appendant, tail ©f a manor; to which an*advowfbn is appendant, reverfion 
to the Queen in fee* tenant in tail commits treafon, then the Queen 
in reverfion ufurps, by this the advphtfon is in the Queen in grofs, 
afterwards tenant in tail is attainted, the advowfon is become ap- 
pendant again for the appendancy was not deftroyed by theufur- 
pation.for though it was* fevered from the eftate tail, yet it wa-not 
fevered from the fee j then by the attainder the eftate tail is Wholly 
Extinguish- extind.sand the Queen is feifed in her reverter. As if there is te- 
ntat. * , nant for life of a manors to which an advowfon is appendant, the 
reverfion’ in fee to' A. A. ufurps upon the tenant for life, the ad* 

' A vowfon is become in grofs, but if the tenant for life dies, it is be- 
come ap pendadt a gain. Hob. 323. Sir William Ehis‘s cafe. So that 
. though the Que^n might have been feifed in grofs, when fhe pre- 
sented TymSf ^tt the advowfon might have been appendant at the 
time of the grant to the earl of Warwick And the iurer way here 
to Jiave comedo the right, had been to have taken iffue upon the 
travetfeS, and notto have kid fnares to trap men’s rights, which 
judges ought to, difeouragei 

Q^e<ftibfl. Thfii:e is a falfe fuggeftion, that King Charles I. prefented 
WUJmby lapfe, where in truth king James I. prefented him pleno jure. 

F»ife recital —Anfwer. Every falfe recital in a thing not material will not vi- 
the King's grant, if it appears that it was his intent to grant 
gr *° ‘ , the^thing ; now here the King would not hazard the title of Wick- 

ham, and therefore took this means to determine the con trover fy, 
by the confirmation of Tbeaxton'*. right, if there was any in him, or if 
he had no right, to give him a right. And the confederation is fuf- 
fteient if 'Theaxton had no right, viz. the defifting from the fuit, whe- 
ther fre had right of fuit or not. And he compared it to' 1 Co. 43. 
6 Go. 55. Surrender of letters patent, &c. It is not material to Tbeax- 
ton whether King James I. prefented by lapfe, o t. pleno jure \ and 
; every little miftake in an immaterial point will not avoid tbe King’s 
grant* if the intent appears, and the fubftance. is performed. 1 Roll. 
Repi 2$ Godfrey Sparrow. 2 Roil. Rep. 118. Dixon ' s cafe. 

■■ Hob. 293. 

, Befides, if the judges adjudge tbefe letters patent of Charles I. void, 
it will avoid the letters patent of Ctgyen Elizabeth, which are notj>e> 
fore the court j and one cannot adjudge letters patent void, 'which 
v* 'appear only by recital. And fartbferthe letters ‘patent of the Queen 
might have words general eftpugh to convey the advowfon in grofs; 

I : fetr the recital fays, that the Queen inter alia granted ; now it may be, 

. chat tbe letters patent of the Queen contain tnefe words, viz. aut ex- 
jfienietm Bedell-, and thofe words would pais the advowfon in 
, grofs V and if that bad appeared in evidence upon iffuc joined, the 
verdid would have been for the defendant. A Mod. 195. 

3 * Objedion. 
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Qbje&ion. Tbe granting Eftt of tbe letters patent muft relate 
•to the recitals, . 

- 1 - i * f 

Anfwer, If it appears by the recitals* that the King, has. in tent 
, to pafs nothing in which he had profit* but only what was detained 
by concealment from him* the recital will (qualify the general words 
of the grant* becaofe it appears that his intent was not to diminish 
the revenues of the crown. Legal’ s cafe, lo Co. 109. But if there 
are words in the grant which fbew that the King intended to pafs 
the land, although it was not concealed, the grant will be good to 
pafs the land which was not concealed. Hank. 231.jp/. 7. And 
for thefe reafons he wa6 of opinion, that this advowfon pa (Ted by 
the letters patent of diaries I . Eyre juftice declared that he was of 
the fame opinion. But he did not argue this point, because the 
other point which * follows was* as he faid, ati un&rmountable 
•obftacle. 

As to the fecond point, whether the grant (hewn upon thtO oyer y*,?* 1 ^. 
can be the fame grant with that which was pleaded, by reafon of 
a variance. For the defendant pleaded a grant Wilk’mo Tbeaxton 
tunc armigero pojlca miiiti, and upon the oyer the grant appears to 
be Wtllelmo Theaxton miiiti. Rokeby juftice was of opinion, that 
there was a fufficient demonftration of the perfon, and that nothing 
appeared in the record to induce the court to intend that William 
‘Theaxtcn efquire and William Theaxton knight were two diftindt 
perfoos, but that they were the fame perfon # for (by him) the 
dignity does not change the man ; » and it is only in this cafe a mi- 
flake »n an adverb of tiirrt?. And as to the objedlion, that If one 
makes a grant to a man by the ftile of knight* who is but an efquire* 
the grant is void. He anfwered, that it a is tftaxhn, that Veritas 
demonjirationis tollit errorem nominis. 

* 

2. (By him) if a grant be made to a man by the name of knight* 

. if he is not a knight, yet the grant is good* if it may compare de 
perfona. 2 Cro. 240. And in Littleton's reports 181, 197, 223. it 
is the opinion of all* that the miftake of an addition will not avoid 
a grant* if it may conflafe de perfona . 1 Cro. 173. Jone s 

a Bulftr. zi. And therefore he was of opinion, that the judgment 
given in the common pleas ought to bo r overfed. * 

But Holt chief juftice, Tfurtort and Eyre juftices* argued again ft 
Rokeby juftice in this point. For by Holt chief juftice, a grant to 
William lbeaxtoa Efquire, by the name of William Tbe&xtoH khlghr, Bro.wui»3j« 
is void} 1. Becaofe knight is part bf the name of a oMd* 2. It is gr ^, 5 £ , 
a name of dignity, which is part of the name of • man- as much as u 
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a Cbriflian name. So that if a man be Ailed of another dignity than 
that ot which, he is, it is ill. Ana as to the demonjlratio ferfonae 
objected by Rokeby, Holt anfwered, that it ought to appear upon 
the face of the grant ; for otherwife the allegation of the party, 
that he is the fame perfon, fignifies nothing. The name of efquire 
is merged by the* acceffion of the name of knight, fo that he who 
is a knight, can never be called efquire afterwards, which is but 
• a name of worfhip. 6 Hen. 4. 8. Sold, tit . bon. 683; 9. 2 Ivft. 

594. Hutt. 41. 

, L. 5. Ed, 4, 106. 21 Ed. 4. 72. Br. addit. 58. 1 Cro. 371. Hob. 129. Name merged. 

Obje&ion. Sir JVilliam Hheaxton might be a reputed knight, 
and not a real knight ; and a name by reputation is fufficient for 
purchafes. 

Anfwer. A knight reputed, and who is not a real knight, is 
no knight at all, and cannbt take by that name. 2. If there was 
fuch a reputation, the defendant Aiould have (hewn it. 

In all cafes of reputation there ought to be fome foundation for 
fuch reputation, which could not be in this cafe. It is agreed, that 
a baftar'd in legal underftanding has no father nor mother ; never- 
thelefs, fome ofthemmuft know their mother well enough j yet 
a graftt to a baflard by the name of foil of fuch a woman is ill, 
unlets he be reputed the fon of that woman by all the neighbour- 
hood, not by one or two j and nctwithftanding that there is a 
ground in nature to raile a reputation, for he muft be the fon of 
fome woman. But if a man be baftard eigne, becaufe by the civil 
law he is mulicr , there is a greater foundation for reputation, and 
he (hall take by the name of fon of fuch a woman, without a ge- 
neral reputation. Then in the cafe of knights, heretofore knights 
were created by great lords as well as by the King, but that was 
fuppofed to have been by virtue of a charter ; but lince honour is 
conferred by none but the King, there cannot be any foundation 
for a reputation to be a knight. The dignity of knights was in 
great eAeem in the law, and great credit was given to them. In 
the trial in a writ of right, the law will not intruft the (hcriff to 
return the jury, but the panel of the great aAizc muft be made by 
four knights, &c. 

Obje&ion. A name of dignity may be fupported by reputation. 
For fuppofe a grant be made to the eldeft fon of an earl, bythe name 
of vifeount of fuch a place, it would be a good grant. 

' * •$. 

Anfwer. There is a foundation for fuch a reputation, for by 
' the law of heraldry the eldeft fon of a duke preceeds all earls ; and 

convey- 
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conveyancers call them enquires, commonly known by the name 
of earls. The eldeft fon of an earl preceeds, barons, &<. 

Objection. 2 Cro. 240. Lord Ewre v. Strickland. Jntr p #fch 

7 J»c 1. 

Anfwer. The addition in that cafe being of fuch a dignity, as «*. +°5* 
that one perfon only is capable of it, carried fufficient certainty in 
itfelf, and therefore was good according to Co. Li. 3, a. which was 
the reafon of that cafe, as appears, 1 Bttljlr , 21. where the fame 
cafe is better reported than in 2 Cro. which is extraordinary, that 
any thing (hall be better reported in Buljlrode than in Crake, 

As to the cafe of the earl of Pembroke again ft Green and Boftock , 
reported in Littlet. Rep. 181, &c. 1 Cro. lyz. and v fanes z 15. 

the cafe is miftaken in 1 Cro. for the iflue there was not upon the 
grant to IV. S. but upon the grant of the next avoidance. But it 
is the exprefs opinion of three great judges, Dter 299. b. pi. 35. 
that if iflue had been taken upon the grant to W. S. the iflue had 
been for the 4&fendant. Though that feetned to Holt chief juftice 
difficult to maintain, when the verdidt had found him to be the 
fame perfon. But there is n6 reafon for the opinion of Hutton and 
Ricbardfon chief juftice in Littleton’s Reports. For if the law were 
fo, names would be ufclefs, for fobn S is as much Thomas S. as 
Sir William Theaxton knight is William Theaxton Efqj. It is true, 
that there are feveral perfons who purchafe by the name of Thomas t 
John, &c. who was never chriftened } but in fuch' cafes thofe are 
furnames only. 2. If reputation might have been fufficient, the 
defendant neverthelefs ought to have averred it, viz. that William 
Theaxton was revera efquir e,fed tamen cognitus et reputatus a knight. 

And fuch an averment ought to be made in all cafes where a man 
has acquired a reputation contrary to the truth of the fadl. And 
for thefe reafons the three judges were of opinion, that this variance 
was fo great an obftacle, that they could not come at the merits of 
the caufe, but for this defedt the plea w^s ill j and therefore (by 
them) the judgment in the Common Pleas ought to be affimed, 
which was done accordingly. Afterwards upon error brought in 
parliament this judgment was reverfed, without any confideration . 
had of the opinion of the judges. 

Britton verf. Cole. 

T RESPASS. The plaintiff declares, that the defendant the £ £Ysai k . 

twentieth of May 7 Will. 3. at Hanap in Gloucefte'rfhire took 39;, 408. ‘ 
and chafed forty-three fheep' and two lambs of the plaintiff, Gfc.,The s^od. 109. 
defendant pleads, that j i Pebr. 6 Will. 3. a levari facias iflued out skin. *617** 

4 | 0/3 Danv. Ab. 

'305 p. 1. 

S. C. Comyns 51. Comb. 470, 107. it Mod/ 178. Cro. E. 431. * Ro. Ab 457. Pofl> 1531# 
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of the Exchequer, di reded to the fheriff of Gloucejlerjhire, reci- 
6 Med. 37. ting, that forafmuch as the late fhdiff of Glouceflerfhire , by virtue 
3 >ev. 399. Q f a wr | t D f Cfl pi as utlagatum iffued out of the, Common Pleas againft 
Francis Creffett being outlawed at the fuit of the defendant in debt 
in Somerfetjhire 12 June 5 Will. Qf Mar. in the fame year 28th 
December took 30 inquifition, which found, that the faid Crejfett 
was feifed in fee of lands to the value of 55/. per annum t and feifed 
them into the King’s hands, front per the tranfeript of # the writ and 
inquifition- returned into the office of the remembrancer in the Ex- 
chequer appears } and commanding the fheriff, that all rents, i f- 
fues, Qf c. of the premifes, from the time of the feifure into the 
• King’s hands until the 25th of March following, fhould be by him 
levied, according to the value returned by the inquifition, &c. fo 
that he fhould have the money before the barons of the Exchequer, 
to be paid to the defendant, &c. by virtue of which writ the fheriff 
made a precept to Antony Powell , John Okes, and Jofepb Powell , 
'commanding them to levy, Q fc. and becaufe the forty-two fheep 
and two lambs were levant and couchant upon the premifes, &c. the 
defendant requeued Anthony Powell and Jofepb Powell to take and 
chafe them, f c. upon which John Powell, and Jofepb Powell took 
and chafed them ; .which is the fame trefpafs, 0 ic. . The plaintiff 
demurs. . And this cafe was feveral times argued at bar by Mr. Nor- 
they and Sir Bartholomew Shower for the plaintiff, and Mr. ferjeant 
Upon a levari W right and Mr. Keen for the defendant. And now Holt chief 
^TkuutrZ' pronounced the opinion of the court. And the queftion 

the cattle of u P on roe plea in point of law was, if a man be outlawed, and 
a ftranger U- upon a fpecial capias utlagatum an inquifition is taken, and the 
“c bm * upon* raans lands feifed into the King’s hands, and the yearly value rc- 
the land may turned into the Exchequer ; and then a writ of levari facias iffues, 
byakenand commanding the. fheriff fo levy the yearly value out of the iffues 
and profits of the land, and by virtue of that writ the fheriff feifes 
the cattle of a ftranger, being levant and couchant upon the pre- 
miss.# - whether the taking of this cattle of a ftranger be in fuch 
cafe juftifiable ? And tbe whole court was opinion, that it was. 
I* Becaufe it is within the direct command of the writ, to levy that 
which is due according to the yearly value, out of the iffues and 
iffuttofUnd, profits of the land} for cattle levant and couchant are part of the 
w ** iffues of the land. Wejlm. 2 cap. 39. is an explanatory ad, and 
fays that omnia mobilia fhall be iffues. 2 Injl. 453. and Flet. lib 2. 
cap. 68. holds cattle to be comprifed under the word mobilia. And 
that is not reftrained to the cattle of the owner of the land, but is 
extenfive to the cattle of all men. 2. Becaufe the land is -debtor to 
the King, and that makes the cattle upon it liable to this execution. 
For if the King fhould not have this remedy, the pernancy of the 
profit! of the land upon outlawry would be very fmall, and it may 
be would be worth nothing} for then it would be in the power of 
1 the 
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the man outlawed to defraud the King of the whole, by letting of , 
the land to pafturagef iii which cafe if he cbuld not feife the 
cattle levant and coucbdnt upon the land, he could nqt have any 
remedy againft him who fhould hire the land for agiftment j nor 
could he have the money payable by fuch contra#, becaufe it would 
be an agreement ingrofs. If A. being outlawed makesa feoffment Feoffinrnt by 
during the outlawry, the feoffee puts in his cattle, doubtlefs thefe * **“ out ‘ 
are iffues, begaufe the feoffee takes the land in the fame plight as *** ' 
the feoffor had it, but the feoffment notwithftanding is good. 

21 Hen, 7. 7. But the intereft of the King to take the profits 
continues notwithftanding the feoffment, though the opinion in 
21 Hen. 7. 7. is contrary. • If iffues be returned upon a juror, ' 
they (hall be levied upon the feoffee.' 19 Hen. 7. 30. If A. be 
outlawed, and aliens his land before inquifition taken, the aliena- 
tion prevents the Ring from taking the profits, otherwife if the 
alienation were after the inquifition found ; and this is the conftant 
courfe of the Exchequer. Hard. 10 1. Raym. 17. Windfer v. • 

'Seywelt. For the King has nothing before inquifition found upon Inquifition. 
outlawry as to the real chattels ; but as to the perfonal chattels, 
they are in the King without inquifition found. If then the 
cattle of a feoffee, Gfc. may be taken for iffues, why not the 
cattle of the plaintiff, who perhaps is the feoffee of CreJJet , no- 
thing to the contrary thereof appearing here ? And this plea 
being in bar fhall be good to a common intent.; and if the plaintiff * 
has any fpecial title, he ought to fhew it. Bcfides, (tvppofe that 
the plaintiff has a leafe from Crejfet preceedent to the outlawry, if 
it is not found in the inquifition, the plaintiff cannot reply it in 
trefpafs, but mu ft have recourfe to the Exchequer, and plead it 
by way of monjlram de droit. But if the plaintiff has no right, Monpamde 
it would be unreafonable that he fhould efcape, when he who had drt,t ' 
right could not. 

. ' \ 

Objection. 3 Gro 431. Anfwer. The cafe there is of a fieri 
facias de' bonis et % catfallis, and not of a levari facias de exitibus 
terrae. And therefore be- could not in fuch cafe’ take the cattle 
of a ftranger; though the book fays, that one may upon fuch a 
writ feife the cattle, of a ftranger, but hot fell them; which feems 
very ftrangetiodlrine, the writ being fieri facias. 

There are feveral forts of executions for the King. 1. Capias Exscutiowfor 
ad fatisfaciendutn, which takes the body of the debtor. 2. Fieri the Kii1 8 ' 
facias to take his goods. 3. A writ which they call long one, 
comprifing ucapiasad fatisfdciendum, fieri facias, and extendi fa - 
cias. Bat by Vhtae of that one cannot leHe the cattle of a ftranger, 
becaufe that writ dots not give any authority to the (heriff to feife 
them. 4. A levari facias, where the lihd is the debtor, in cafe 

* of 



pf forfeiture of iflues, or profits to be taken upon outlawry, and 
there the cattle of a ftranger may be taken. The forfeiture of 
Iflu« levied. ifT UC g charges the whole inheritance; therefore if tenant for life 
Bro. Set. p. forfeits i flues and, dies, they (hall be levied upon the reverfioner. 
DaiiSher. & fi u &- M. i. cap . 22. Becaufe ferving on juries being a 

330. charge upon landed men for the fervice of the publick, the whole 
Finch. W* . fee is charged with it. * So ' if an officer for' life negleds his office, 
by which he forfeits iflues, &c. that charges the reverfioner in fee. 
If A. tenant for life be outlawed, and inquifition found, and the 
lands feifed into the King’s hands, and A. dies; it is a doubt, 
whether the arrears of iflues {hall be levied upon the reverfioner j 
^ becaufe the, charge arifes upon the particular default of the tenant 
for life, and not from any charge upon the inheritance, as in the 
. cafe of iflues. But if that was the prefent cafe, the plaintiff ought 
to fhew it ; for tenant for life (hall not be intended dead, unlefs it 
be averred. Iflues loft by the lord of the manor, levied upon the 
copyholders, &c. 2, Roll. Abr . 157. F. 3. As to the cafe in 

Lane 96. 2 Roll. Abr. 1 59. pi. 4. which is obfcurely reported, . 

viz. that the cattle of one tenant in common fhall not be taken 
upon a levari facias upon the outlawry of the . other, if the eftate 
of the other tenant in common he particularly found ; it is good 
Right found. Jaw. For if a levari facias be to levy the profits of a moiety, the 
cattle of the other tenant in common there levant, and couchant 
cannot be taken. For the tenant in common which was outlawed 
can only forfeit the pernancy of the profits of his moiety. But 
that matte? of the tenancy in common muft be intended to be 
found upon the inquifition, otherwise it is not- law. For if Ai 
hath land, in which B. hath common of pafture for fheep; A. is 
outlawed, and the title of B. is not found upon the inquifition; 
his cattle may be taken upon a levari facias, until be hath pleaded 
his title in the Exchequer, and hath it allowed ; contra if his title 
'had been found upon the inquifition. In 2 Roll. Abr. 159. there 
are fome cafes which feem to the contrary, but they ar? not in- 
telligible. As 2 Roll. Abr. 159. pi. 2, 3. Stafford v. Bateman. 
The fame cafe 3 Cro. 43 1. which fays, that upon a levari facias , 
the ftierifF may feife, but not fell, which is a contradiction, for 
every levari facias requires a fale as well as a feifure ; therefore 
the book is falfe printed, and it ought to be a .fieri facias, as 
Lavanfacw. 3. Q ro% j s . £j ow no levari iflues for a debt againft the perfon, 
but where the land is debtor. In all cafes where the land is the 
debtor, the cattle of a ftranger are as well liable, as thofe of the 
owner of the land ; as cattle of a ftranger levant and couchant are 
Diftrefi. di (train able fpr arrears of a rent fervice. So if a neighbour’s cattle 

efcape into land, out of which a rent-charge iflues, and arc levant 
and couchant (there are good authorities though they ard not Lvant 
and cou(bant) they are diftrainable for the rent-charge, and the 

owner 
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owner (hall not have them again, unlefs he pay the arrears; which' 
is as hard a cate as the prefent cafe, for the rent-charge is againft 
■common right, and commences by the grant of the party. Then 
it is very reafonalile, that the King fiiould have as good remedy as 
a private man. And for an authority in point Holt chief juftice 
cited a cafe in the Exchequer, Pafch. 18 Car. 2. between Hod fan H « 4 fon v. 
and Trodgin or Doobcy, where Hale chief baron took the fame Trod “ m ' 
difference that -is taken here, viz. that the cattle of a ftranger 
might be taken upon a levari facias, contra upon a fieri facias ; 
and Hale then faid, that the conftant practice of the Exchequer, was 
fo; and the plaintiff there, feeing the opinion of the court to be againft 
him (for the cafe there was the fame with the principal cafe here) 
deli (fed from his fuit, and I’o no judgment was given. And in the 
cafe in 2 Roll. Abr. 159. pi 3. it is faid, that it was adjudged con- 
trary at Reading , becaufe the cattle were not averred to be leva /it and 
couebant. And Rokeby juftice cited a cafe in corroboration of the faid 
opinion between IVrightJon and Reyncr , Mich. 22 Car. 2. Exchequer Wriglufonv. 
Rot. 14. which was in point, and the court there of the fame opi- Re, ' ner * 
nion as in this cafe, but no judgment was cntr.ed upon the roll. And 
for thefe reafons the whble court held the plea good in fubilance. 

But then for other exceptions they held the plea ill. And the firft 
exception was, that the defendant, not being an officer, fliould have' 
pleaded the record of the outlawry, efpcciall v it being at his fuit. And 
Holt chief juftice pronounced the opinion of the court, that this was Juflification. 
n good exception. For if a writ of capias ad fatisfaciendunf, 0 c. if- 
fue to the fheriff againft J. S. and there is no judgment to warrant 
it, the fheriff, and the officers who adt under his authority, are cx- 
cufable if they execute it ; but if a ftranger encourage the fheriff, 

0 c. to execute it, he cannot jnftify it. So if tlje plaintiff in the adtion 
perfwades and encourages the fheriff, 0 c. to execute a judicial writ; 
if trefpafs be brought againft him, if he does not plead the judg- 
ment, he (hall be a trefpafi’er. Turner v. Fclgate , Raym. 73. Tref- 
pafs lies againft the party, after judgment is fet afide. Now in 
this cafe the defendant was either a party concerned, or not. If 
he was concerned as adting under the authority of the fheriff, he 
ihall be in the fame plight, but then he ought to fhew it. If he 
was concerned as plaintiff in the former adtion, he ought to fhew 
the record of the outlawry, to warrant this execution ; for if the 
outlawry is reverfed, and afterwards a levari facias is fued, he 
who fues it (hall be a trcfpaffer. But here the defendant does not 
appear to be a party to the former adtion, except by the recital of 
the levari facias , which is not fufficient, but it ought to have 
been averred. Then if he is a mere, ftranger, he ought not to have 
requefted the bailiff to have taken the cattle, though he was in the 
execution of the King’s writ; but he is a trefpaffer. As if tref- 

4 K pafs 
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pafs b'e brought for cattle taken, Gfc. and the defendant juftifies as 
Command or bailiff t0 J- an d by his command, that he diftrained them da- 
not, travert- magefeafant; if the owner did not command him, he (ball be a 
•We. trefpaffer. The fame law for a diftrefs for rent arrear, for the 
-Leon 1 6 command is traverfable. i Leon. 150. 2 Leon. 215. 1 Boll. Rep. 

Godb? 109. 46. In conufance for rent in replevin by bailiff, the command is 
not traverfable, becaufe that goes to the right; but in conufance 
for damage feafant the command is traverfable in replevin. The 
fecond exception was, that it is not faid, that' the writ was de- 
livered to the fhcriff, or the warrant to the bailiff. Sed non a'lo- 
A man jufti- catur - For per curiam, though it is the practice to fay fo, yet it 
in rxecu- being a plea in bar, it fhall be good to a common intent; and if 
the cattle, were taken before the delivery of the writ, the plaintiff 
.flier iff made in fliould have fhewn i: in his replication ; for no fpccial matter 
porfuance of a fhall be fuppofed to intervene, to make a man a trefpaffer, un- 
^ ** be fhewn. 1 Saund. 298. A third exception was, that 
they' werede- the warrant and requeft were made to Antony Powell and Jofepb 
livered, good. Powell , upon which John Powell and Jofepb Powell took them. 
Trefpafs con- And per curiam it is ill for that reafon, becaufe the trefpafs is not 
felled, oonfeffed and yet juftified, for it is no taking purfuant to the com- 
mand and requeft. For though according to Lajkbrosk' s cafe in 
Hutt. 127. if a warrant be made to three, without joint and 1L-- 
Aothority. veral authority, one of them may execute it, yet a ftranger, who 
is not named in it, cannot execute it. Fourthly the trefpafs is 
for taking of forty-three flieep, and the jollification is but tor the 
taking of forty-two, and nothing faid as to the forty-third. (But 
fome of the council faid, that the record as to that was forty-three.) 
But for thefe reafons and defedb in the pleading, judgment was 
entred for the plaintiff. Note, Mr. Keen moved, to have liberty 
Yeiv 8 14 t0 amend John, and make it Antony. But becaufe it was upon 
demurrer, and part of the fatft, viz. who took the cattle; the 
Amendment. C0U rt held, that it was matter of fubftance, and therefore not 
amendable. 

The Earl of Suffex v$rf. Temple, &c. 

I N evidence upon a trial at bar in ejeftment, the cafe was thus. 

Sir Arthur Throckmorton feifed in fee of the lands in queftion 
levied a fine, to the ufe of himfelf for life, remainder to his wife 
for life, remainder to Sir Peter Temple and Anne fecond daughter 
of Sir Arthur Throckmorton and wife to Sir Petfr Temple for their 
lives and. the life of the furvivor of them, remainder to the firft, 
fecond, third, &c. fons in tail, remainder to the iffues females of 
their bodies and the heirs of their bodies begotten, remainder to 
Elizabeth Throckmorton third daughter to Sir Arthur Throckmorton 
3 in 
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in tail, &c. Sir Peter Temple had iflue by Anne two daughters, 

Anne the eldeft and Martha . Martha died without iffue. After- 
wards Anne died, and the earl of Suffex as grandfon and heir of the 
body of Elizabeth by Thomas lord Dacres, claimed the moiety of 
Martha by virtue of the remainder limited to Elizabeth in tail, 
and the defendant Temple claimed as heir at law ‘to Anne % who in 
her life-time fuppreffed the deed. i. To prove the deed the plain- Evidence, 
tiff gave in evidence an anfwer in Chancery, in which Anne ac- 
knowledged the deed, and referred to a fpecial verdift for greater * g ^* rn ' ' 94 ’ 
•certainty, in which the deed was found in haec verba. And this s Mod. 10. 
was admitted as fufficient evidence without fcruple, to read the 
deed againft Temple. But the’other defendants, who were purcha- * *'* 
fers under Annt\ objected, that they had been in poffeflidn twenty 
years, and therefore the credit of that poffeffion was fufficient evi- 
dence for them prima facie , fo as they (hall not be compelled to 
(hew their title} and therefore the anfwer of Anne in Chancery 
(hall not be read againft them, until the plaintiff prove, that they 
derive their title under Anne. But the .plaintiff proving conftant Reputation 
reputation in the country, that thefe lands belonged to Anne t the 
court permitted the anfwer of Anne to be read againft them alfo, 
unlcfs they (hewed another tide from a ftrangcr. 2. As to the 
merits of die cafe it was urged. 

\ . That in this cafe the remainder to the iffue females being in 
contingency, the firft daughter that was born, the remainder at- 
tached in her, and could not be diverted by the birth of a fecond 
daughter; and then Anne having differed a recovery of the whole, 
her heir at law had a good title. 

2. It was urged, that -the two lifters were tenants in common, 
and fo the plaintiff was barred of this a< 5 tion by the ftatute'of limi- 
tations, Martha having been dead fifty years } for which Co. Lit - 
1 88. a. was cited, where tenant for life, remainder to the right 
heirs ' of J. S and J. N. J. S. died firft, and afterwards J. N. 
died, their heirs are tenants in common. But per Holt chief juftice Contingent 
the eftate is limited by way of ufe to the iffucs females, and iffues *”* 
females comprehend all iffues females. Then the cafe is, tenant 
for life remainder to all his iffues females, &c. if the tenant for 
life has but one daughter, (he (hall have the whole eftate tail } if 
he has more daughters, they (hall be joint-tenants for life, with fc- Joint-tenintj. 
veral inheritances. If the contingent remainder vefts during the 
particular eftate, or eo in ft ante that it determines, it is enough. 

The cafe in Coke upon Littleton of a feoffment to the ufe of’himfclf 
for life, and of fuch wife as he fhould afterwards marry, and then 
he marries, he ,and his wife are joint-tenants, which cafe will rule 
this cafe in queftion. For it is a joint-claim by the fame convey- 
ance, 
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ance, which makes joint-tenants, and not the time of the veiling. 
And he feemedto deny the cafe cited out of Co. Li. 1 But ijs to 
the pofleffion of one tenant in common being the poffeffion of ;hc 
other, he ’faid that does not hold place again!! the ftatute of lisrrtt- 
tions. And befides that, if one of them only takes the profits, it is 
an oufting of the other. Mr. Jacob. 

Taylor verf. Jones. 

ylSfumpfit. The plaintiff declares; that he was, and yet is, cap- 
tain of a foot company of foldicrs, and that one Thomas Jones 
was a foldier in his company under him; that the defendant Frau- 
ds Jones , in confideration that the plaintiff would permit 'Timms 
Jones to be abfent from the company ten days, a {Turned to the 
plaintiff, to bring back Thomas Jones, or to pay to the plaintiff 20/. 
and avers that he permitted Thomas Jones to be abfent, &c. The 
defendant pleads, that Thomas Jones died within the ten days, viz. 
fix days, &c. The plaintiff replies, that he did not die within fix 
days, and tenders an iffue. The defendant demurs. And Carter 
for the defendant argued, that there is not here any confideration to 
maintain this adtion \ for the captain of a company has not any pro- 
perty in a foldier, to give him liberty to abfent himfelf from the 
King’s fervice. Sed non allocatur. For per curiam , when the cap- 
tain fees that he has not occafion to ufe a foldier in the King’s fervice, 
he may give him leave to be abfent for fome reafonable time; and 
it is lawful enpugh, and is a benefit to the foldier, for without the 
captain’s leave he cannot abfent himfelf from. the company. Then 
Shower for the defendant took. exception to the replication, that it 
was too ftrait and narrow j for the plaintiff tenders iffue, jhat Thomas 
Jones did not die within fix days. Now it may be, that be did. not 
die within fix days, and yet die within the ten days,, which would 
excufe the defendant. Therefore the plaintiff fhould have faid, that 
Thomas Jones did not die within ten days. Sed non allocate. For 
per curiam the defendant has tied it to fix days in his plea, and there- 
fore the replication purfuing the plea is well enough. And judg- 
ment was given for the plaintiff, ntfi , Gfc. 
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Thornpfon verf. Leach. 

Intr. Hil. 7 Will. 3. Rot. 733. 

E ”' Je&ment. Upon trial at bar the jury find a fpeci.il verdidt, s 
j that Nicolas Leach was feifed in fee of the lands in queltion, 1 
•and 9 November 14 Car. 2. made his will in writing by which be c 
•deviled thefe lands to Simon Leach for life, remainder to his firll, 4 
fecond, third, &c. fons in tail, remainder to Sir Simon Leach \ 
(who is now defendant) in tail, remainder to the right heirs of & 
Simon Leach ; afterwards Nicolas Leach died, and Simon Leach \ 
entered, and was feifed for life •, and being fo feifed by deed bearing ir 
date the 20th of dlugujl 25 Car. 2. purporting a furrender, furren- s 
dered that eftate to Sir Simon Leach •, afterwards Simon Leach had j 
iflue C. Leach the lelfor of the plaintiff, and died j the jury find s 
farther, that Simon Leach at the time of the deed of furrender made j 
to Sir Simon Leach was non compos , &c. et fi, &c. In Michaelmas c 
term laft paft ferjeant Wright argued for the plaintiff, that the deed 3 
of Simon Leach was abfolutely void, and fo nihil operatur. Ideots ^ 
and non compos are difabled to alien their lands, or bind themfelves. 8 
Brabl 100, 120. Britton 88. Fleta cap. 11. N° 10. And if 1 ' 
they endeavour to alien, the heir fhall have dum non fuit compos, 
&c. Reg. 228. b. Fitzh. Nat. Br. 202. a. From whence it ap- 
pears, that fuch perfons are uncapable to grant j for according to 
Co. Lit. nothing paffes by grant, but that which may lawfully pafs, 
which in cafe of a non compos is nothing. In cafe of a feoffment 
and livery by the proper hand of a non compos the eftate paffes by 
the livery, and is only voidable by the heir j but if the feoffment 
be made by letter of attorney to deliver feifin, it is void. 4 Co. 
125. and all cafes of grants by them are void. As if non compos 
grants a rent charge, and delivers feifin with his own hand, it is 
void; and if the grantee diftrains, he is a trefpaffer. Perk.fol. 5. 
fe£l. 21. And therefore the furrender in this cafe is void. 

Nortbey contra for the defendant, that the deed was only void- 
able. 1. It is not void againfl himfelf ; he could not avoid it by 
■entry, or pleading, or by a writ of dum non fuit compos, &c. Co Li. 
247. And it would be ftrange, that it fhould be void againfl all 
the world, but himfelf, who is prejudiced by it. The law favours 
infants more than non compos , for infants may avoid their own 
a£ts ; yet in cafe of a bond, becaufe it carries the con fideration up- 
on the face of it, they fhall not plead non ejl fattum, and give in- 
fancy in evidence; which fhevvs that it is not void. Contra of 
femes covertes. Suppofe that the non compos had come to his under - 
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Handing again, and had confented to this furrender, it had been 
unavoidable. Co. Li. 2. b. which could not have been if the deed 
had been void. It appears alfo by the writ of dum non fait com- 
pos, that the alienation is not void, becaufe the writ fuppofes, that 
the party dimijjit.' So by the writ de idiot a inquirendo, and The 
ftatute de praerogativa regis. And if the deed was void, the law 
had no need to preferibe thefe methods to avoid it. Then the deed 
was only voidable, and palled the eftate for the life of Simon Leach, 
which deftroyed the contingent rethainders j and there is an end of 
Contingent the plaintiff s title. A future right of entry will not fupport a con- 
ibo*«d der tingent remainder, but a prefent right of entry will fupport it well 

7 enough.- 1 Vent. 188. Loyd v. Brooking. 1 Mod. 92. Zouchv. 

Clare . 1 Cro. 102. And if the contingent remainder be once de- 

ftroyed it will never rife again. 2 Saund. 387. See 3 Keb. 2. 
Cole v. Levijlcn. A man deftroys a contingent remainder by levy- 
ing of a fine, aftewards the fine is annulled by adt of parliament ; 
and it was held, that the contingent remainder was revived. But 
if it had been reverfed for error, it had been otherwife. This 
was cited by Nor they, as held by Hale chief juftice Mich. 24 Car. 2. 
B. R . in the cafe of Cole v. Lcvijlon. And per Holt chief juftice, 
if the deed is good, the contingent remainder is deftroyed. For 
there ought to be, either a particular eftate actually in eff'e, or a 
prefent right or entry, when the contingency happens, or other- 
wife it cannot veil. If there be fenant for life with a contingent 
remainder j tenant for life makes a feoffment in fee upon condi- 
tion ‘, if the contingency happens, before the condition is broken, 
the contingency is deftroyed ; but if the tenant for life enters for 
the condition broken, before the contingency happens, the contin- 
gent remainder fliall be revived, and the contingency, if it hap- 
pens, may veft. But if before the contingency happens, the re- 
verfioner enters upon the tenant for life for the forfeiture, the con- 
tingent remainder is deftroyed. 

Afterwards in this Hilary term ferjeant Gould argued for the 
plaintift' much to the fame purpofe with Wright ferjeant here above. 
But farther he moved a new point, viz. admit that the deed was 
only voidable, whether the right remaining in the non compcs was 
*j Affif.pl.4. not futficient to fupport the contingent remainder. For though 
the nonf compos is dil'abled by a maxim of law, to reveft his right, 
yet the King by inquifition might avoid the deed. AndFitzb. re- 
mitter 23. Fitzh. Nat. B. 203.tf.it is held, that if* non compos 
makes a feoffment in fee, and takes back an eftate for life, he is 
remitted, as is admitted there by the iffue. 

DarnJl ferjeant for the defendant argued to the fame purpofe 
with Nor they j but only he took a diilindtion between a grant 

made 
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made by non compos , and an authority given by him j that the grant 
was but voidable, but in cafe of a feoffment by letter of attorney it 
was void j becaule infants or non compos cannot give an authority. 

Perkins feft. 139. 2. He faid there cannot be any right, nor 
Jcintilla juris,, in the King, to fupport the contingent remainder ; 
becaufe if- no office be found in the life of die non compos , no 
office can be found after his death. 

But as to the difference between a grant and an authority the 
court faid, that it would be very ftrange, to allow a non compos 
power to do a greater thing, which may be prejudicial to him, 
and yet not to allow him power to give an authority. 

And Bolt chief juftice, and all the other judges were of opi- Deed by 
nion, that this deed of furrender made by Simon Leach the non V0ld ' 
compos was abfolutely void. The cafes of infants and non compos 
■ are parallel in all things, except tj^at a non compos cannot ftultify 
himfelf, to avoid this grant. Now- the furrender of an infant is i n f 4nt . 
judged void. 1 Cro. 502. Loyd v. Gregory, which is a cafe in ^ 

point ; for there is the fame realon, that the furrender of a non * ljCOn * 21 ' 
compos fhould be void. If an infant grants a rent-charge, the 
grantee diftrains, the grantor may maintain treipaft. The fame 
law of non compos. Perk.feB. 2 t. which proves the grant to be 
void j for if it was only voidable, fome aft ought to be done to 
•avoid it. And where it is faid in 5 Co. in Whelpdale s cafe, that 
the deed of an infant is not void, but voidable ; the book only 
means, that the infant fhall riot plead non eji faftum, and give in- 
fancy in evidence, but (hall plead his infancy fpecially ; becaufc 
the deed to all appearance has all things neceffary to a deed, and 
feetns to be juftly executed, but for fome latent caufe has no opera- 
tion in law ; which caufe ought to be fhewn whereby it may ap- 

pear to be ineffeftual. In the fame manner if an infant makes a 
letter of attorney, it is void, but he cannot plead non ejl fatfum. 

So if non compos makes a letter of attorney to make livery upon a 
•deed of feoffment he canndt avoid it, no more than if he had made 
a feoffment in perfon, yet the feoffment is void. But the reafon ' Feoffment of 

why feoffments of ' infants and non compos are voidable only, pro- w*** 

ceeds from the Solemnity of livery of feifin in the fight of the cm ^ : ' 
country, which take# notice of the notorious alteration of the pof- 
feffion. But contra of a deed, which may be delivered in a private 
manner. As to the objeftion of the writ of dum non fuit compos, 

Zsc. which hath the word dimifit. Anfwer, That means only a 
feoffment with livery by himfelf} for feoffments and fines were the , 
ancient- conveyances, and the only conveyances ufed in thofedays. 

Antf for thefe reafons all the Judges were of opinion, that this fur- 
render was x'oid, and' that all Grangers might take advantage of it, 

and 
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and that the eftate remained in Simon Leach notwithftanding j and 
fo the contingent remainder verted in the lefl'or of the plaintiff, be- 
fore the particular eftate determined. 

.But Holt chief juftice, as to the point ma'de by ferjeant Gould of 
the right in the non compos , &c. faid, that if the cafe had depended 
upon that, much might be faid in its behalf ; for in the cafe in the 
book of AJJifes it is admitted that it was a remitter, by the joining 
of ifliic upon the being non compos. And it is not for default of 
right, that the non compos cannot avoid his own feoffment, but by 
reafon of a pcrfonal incapacity, viz. that no man fhall be admitted 
to ftultify himfelf. And judgment was given for the plaintiff, 
niji, &c. And afterwards error was brought upon it in parlia- 
ment, and the judgment was affirmed. 

Contingent Note ; Itwas faid by Holt chief juftice in this cafe, that a right 
remainder. 0 f adlion will not maintain a contingent remainder. Therefore if 
Freeman 508. A. be tenant for life, remainder in contingency, A. is diffeifed, and 
a defeent caft, and now fince the ftatute 32 Hen. 8. cap. 33. if five 
years be part, the right of entry is charged into a bare right of 
aition, and the contingent remainder is deftroyed. The cafe of 
Biggot v. Smith, 1 Cro. 102, is nice to an inllant,' for the right 
ought to be precedent to fupport the contingency ; and therefore 
there, becaufe the right arofe to the wife eo injlante that the con- 
tingency happened, the remainder was adjudged to be deftroyed; 
and the cafe has been always held for law. 


Smith verf. Wefbill. 


s c. 3 S^lk 9 

iv.ittue of 
b' nicer.*, 8 Sc 
o Will 3 c. 
32. § 10. 
h/i 073. 

2 burro, 
1281 . 


Statute of 
frautis. 

Corny ns 49, 

T Jones xo$ 


I N a ftatute made the laft feffions of parliament for regulation of 
brokers, there is a clan fe which makes all contrails for trans- 
ferring of bank-ftock void, which by the tenor of the agreement 
ought to have been performed after the firft of May, unlefs they 
are performable within three days, &c. Upon which this cafe 
was thus : An agreement was made in February by A. with B. 
that A. fhould transfer bank-ftock to B. upon the requeft of B. 
at any time before the tenth of May, And Mr. Nortbey urged, 
that becaufe this contrail might have been performed before the 
firft day of May, therefore it was not within the words of the fta- 
tute. And he compared it to a cafe upon the ftatute of frauds, 
where the agreement was, that A. in confederation of 5 / paid by 
B. fhould pay to B. 20 1. upon his day of marriage, and the pro- 
> mife was not in writing ; and it was held by the judges at Serjeants 
inn to be out of the inteiit of the ftatute, and good, becaufe it 
might have been performed within the year. Holt chief juftice 
2 * granted 
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granted, that the cafe of the marriage was fo adjudged j and he 
laid, that if the marriage had taken effe& within the year, they all. 
agreed no writing was neceffary ; but in the cafe before them the 
marriage did not happen within the year, but nine years after the 
promife ; and therefore he was of opinion that it ought to have been 
in writing, becaufe the defign of the ftatute was,’ not to truft to 
the memory of witneffes for a longer time than one year ; but the 
majority of the judges were of opinion that it was not within the 
intent of the ftatute of frauds, and therefore he returned th cpojlea 
accordingly, the caufe being tried before himfelf. But to the cafe 
in queftion, he was of opinion, that if the requeft had been before 
the firft of May, and the contract performed, it had been good ; 
but if no requeft was made before the firft of May, the contract 
being performable afterwards, was within the intent of the adt. 

And in fadt no requeft appeared to have been made before the firft 
of May. And therefore judgment was for the defendant, who 
had pleaded the adt of parliament. 


Morris verf Gclder, &c. ’ 

R Eplevin. The defendant avows for rent arrear, and fo many S. C. Cmb. 

hens, for quit-rent. Verdidt for the avowant for the rent, and * 37 ^ ^ 
damages for the hens. And now it was moved in arreft, that it , owry 
appeared upon their own avowry, that they had avowed for more by a reie.fe, 
hens than were due, and for this reafon the avowry was ill. And ^wovtrT" 
Mr. Hall moved for the avowants, that releafing the damages for coils, 
the hens, they might have liberty to enter judgment for the rent 
and cofts. And he cited the cafe of Buis v. Newton , ‘Trin. 28 Buis v. New- 
Car. 2. rot. 728. B. R. Ejedtment for a foreft and other lands; ,on - 
upon not guilty pleaded, verdidt for the plaintiff for the whole; iSid. *95. 
and becaufe an ejedtment did not lie de forejta, the plaintiff releafed Yeoauin**" 
it, and entered judgment for the reft, and his cofts. But on the 
other fide 3 Cro. 1 86. - was cited as in point. But, abfente Holt 
chief juftice, the court gave leave to the avowant to enter his judg- 
ment as he defired, niji, Of c. Mr. Jacob. 

Brewfter verf. Kitchin. 

I N a feigned adtion upon the cafe, upon a wager whether it was S. C. 1 Salfc. 

lawful for the defendant to dedudt 4 s. in the pound out of a I9 ^ 6g 
certain rent -charge granted to the plaintiff’s anceftor out of certain ^arth.'^s.* 
land in Bucks , of whicli the defendant was ter re tenant , which tax S.C. 12 Mod. 
of 4 s. . in the pound was granted to the King and Queen in 4 S' 5 Comb. 7 ^, 
Will. & Mar, by adt of parliament; the defendant affirmed that it 467. 

4 M was 
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was lawful for him to deduft, and the plaintiff affirmed that it was 
not. Upon which iffue being joined, a fpecial verdift was found, 
that "Robert Langford being feifed in fee of the manor of Ballmore 
in Bucks , by indenture dated 26 November 1649, for and in con- 
fideration of 800/. paid to the faid Robert Langford by Ellen 
Brewjler, granted to her a rent-charge out of the fame manor to 
her and her heirs, and in the deed there was a covenant to make 
farther affurancc ; and this memorandum was indorfed upon the 
deed, viz. It is the true intent and meaning of thefe prefents, that 
the within named Ellen Brew/ler and her heirs fhall be paid the faid 
rent-charge without deduction of ahy taxes for the faid rent, &c. 
Afterwards Robert Langford, in purfuance of the covenant in the 
firft deed, confirms the rent to Ellen Brewjler and her heirs, pay- 
able at two feafts, with a nominae poenae , and covenants that he was 
feifed of a good eftate in fee in the lands charged, &c. free of all 
incumbrances (except fome leafes there fpecified upon full rent 
referved, &c.) and that the rent fhould be paid at the faid two 
feafts, free of all taxes j and this was by deed bearing date 8 July 
1652, etf, &c. After feveral arguments at the bar by Mr. Nor- 
they and Mr. ferjeant Wright for the plaintiff, and by Mr. Cowper 

and — - for the defendant. Holt chief juftice pronounced 

the opinion of the court. And (by him) the queftion is upon this 
fpecial verdift, whether the covenant 'indorfed upon the deed of 
26 November 1649, or the covenant in the deed of 8 July 1652, 
be fufficient to bind the grantor and his heirs to pay the rent free 
of all taxes, hereafter to be charged upon it by aft of parliament ? 
And all the judges were of opinion, that this covenant binds the 
grantor and his heirs to pay the rent, free of the 4*. in the pound 
tax. And Holt chief juftice faid, that it has been an old queftion, 

. whether fuch a covenant fhould extend to taxes to be impofed by 
aft of parliament ? And if the covenant be underftood in the largeft 
extent of it, and as in a general cafe, he was of opinion that it 
would not; but as the cir'cumftances of this cafe are, he was of 
opinion that it would, for thefe reafons. 1. When taxes are ge- 
nerally mentioned, they mult be underftood parliamentary taxes. 
Taxes what, if the lubjeft .matter will fuffer it. Brook quinzime 9. There are 
other impofitions, which are called taxes, as rates for the poor, by 
43 Eliz. cap. 2. 5 Co. 65. Jeffery's cafe; and affeffments by com- 
miffioners of fewers, 23 Hen. 8. cap. 5. and generally any thing 
that affefts any part ef the goods of a man, or the rents of his lands, 
by taking them away, as it is explained by my lord Coke upon the 
ftatute de tallagior.on concedendo. 2 Inf. 532. 

Another re.ifon that influences this cafe, is the time when this 
rent was granted, viz. 1649, at which time taxes of this nature 
had obtained in the kingdom y for the manner of taxing by monthly 

2 a (left- 
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aflefiments began fince the civil wars ; for in 1642 men were taxed 
by monthly afleflments, and there was the fame claufe in thofe adts 
for the tenant to dedudt as in thefe of this time. But if the cove- 
nant had been made in 1640, it. had not extended to thefe taxes, 
becaufe then this fort of taxes was not known in the kingdom, and 
therefore a man cannot be fuppofed to comprehend them in a cove- 
nant, without the fpirit of prophecy j but this way being introduced, 
it is natural to fuppofe that the party made provifion againft them 
by this covenant. 

The old methods of taxing were, 

1 . By tenths and fifteens. 

2. By fubfidies, fpecially fo called. 

3. By afleflments and royal aids, which are different names for 
the fame thing. 

4. And at lafl by a pound rate. 

Tenths and fifteens were the moft ancient, as appears in Spletn. Tenths md 
glojfar. quindecima. 4 Inji. 34. 2 Infi. 76, 7. They were anciently fifteens, how 
taxed upon the head of every one. And afterwards in 8 Edw. 3. ttxe * 
this was altered, and valuations were made upon all the cities, 
towns and boroughs in England ; and this valuation was returned 
into the Exchequer; and that was made the certain rule for the 
taxing of every town, &c. fo that when a tax was granted, they 
might compute by the roll in the Exchequer to what fum it would 
amount. When the towns were taxed by parliament, they among 
themfelves taxed all the occupiers in the town (who were taxed as 
they held at rack rent) according to the value of the land which 
they had within the towns, for railing the tax upon fuch town, 
ii Hen. 4. 35. b. Brook quinzime 9. And this was the general 
ufage, though it was not, univerfal. Now this prefent covenant 
could not have affedted that fort of taxes ; for the rent was not 
taxed, but the land only as part of the town, to complete the value 
of the town, and the terre tenant, as he who was in pofleflion, to 
pay the tax. 

Afterwards fubfidies were introduced, the firft mention of which Subfidiej. 
is 32 Hen. 8. cap. 50. which were taxes impofed upon the perfon 
for his land and goods according to the bell value ; which being 
paid by the perfon where he lived, could not affedt this covenant, 

,for the grantee ought to pay for the rent where he lived, and fo 
there could be no dedudtion for the tenant. And this fort of taxes 

con- 
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continued until 17 Car. 1. and an endeazour was made to intro- 
duce them again in 1 5 Car. 2. but they were found to be lefs bene- 
ficial to the King than the aflefiments ufed in the civil wars. But 
in thofe aflefiments there was always this claufe about deductions , 
So that this deed being made in 1649, t ^ ie intent appears to have 
been to make provifion for ever after again ft deduction to be made 
by the tenant. Thefe aflefiments were frequent before the making 
of this deed. There was one in February 1642, another February 
1644, and two others in 1649, and one which was in force at the 
time of the making of this deed, another 1653, another 1656. 
And it is no objection, to fay that thefe aflefiments were not created 
by lawful authority ; for they had the reputation of legality, and 
the people fubmitted tbemfelves to them, which might be fufficient 
reafon to induce the grantee to fecure himfclf againft them. " 

How grant* 2. Though taxes cannot be granted but by aCt of parliament, 
* ble " and though they have no formal exiftence until they are granted ; 

yet they have a virtual exiftence before, and are known in law j 
for it is well known, that the conftant revenues of the crown are 
not fufficient to fupply all the extraordinary exigencies and emer- 
gencies of the crown without thefe aids, to grant which is part of 
the conftitution of the government. And therefore it was natural 
to fuppofe, that fuch a thing might happen, and to provide againft 
it. For taxes upon neceflary occafions are due to 'the crown ex 
tnerito et debiio ; and though they cannot be levied in any other 
manner, than as the parliament appoints, as appears by 1 Ediv. 3. 
Jl. 2. cap. 6. yet fupplies arc due to the King. 19 Hen. 6. 6§. 
38 Hen. 6. 10. 21 Edw. 4, 45. where it is held, that a grant by 

the King to jf. S. to be discharged of taxes, to be impofed at any 
time after by parliament, is good. For unlefs taxes had had a 
virtual exiftence in the conftitution of the goverment, the King’s 
grant could have nothing, upon which it might operate, and would 
hav.e been void ; but the contrary is adjudged, that the grant was 
Inheritance in good ; and the reafon is given in Dyer 52. a. pi. 2. becaufe the 
afterward* King hath an inheritance in taxes and fubfidies to be. afterwards 
granted. granted. 

Affignee take* 3 * This covenant extends to all future a£ts, for it is, that Elen 
advantage of and her heirs fliould be free, which is in fee j and her afligns of 
the covenant, the rent might take advantage of it; for as theeftate was in fee;, Co 
the covenant is co-exteniive with the eftate, and is in fee. alio. 
And therefore it is as ftrong, as if it had been to be freefrobi all 
tjixes to be impoied by any aCt whatfoever. 

t. » 

A doubt has been conceived, that the claufe in the&.new afts, 
for the tenant to deduct, &c. would have deftroyed fuch. a cove- 
nant 
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nant as this, if it had not been provided by the afts,. that this 
claufe (hould not extend to make void any covenants or agree- 
ments between landlord and tenant ; but he was of opinion, that 
fuch provifion was not abfolutely necellary, 1. Becaufe thefe taxes 
lately aflefled arc fubjeft matter for the covenant, and therefore 
though the aft allows the tenant to make a deduftion, that could 
never be a repeal of the covenant, becaufe it is the thing upon 
which the covenant is grounded, and againft which it provides. 

2. This provifion for the tenant to dedudt is for his advantage, 
which he might well waive by covenant, fince he might well 
forefee it by the ufage of the times ; and a man may as well waive Waiver, 
the benefit of a future law, as of a law already made. 3. The 
tenant might well pay his rent without deduction, and not violate 
the law. For the difference, where an aft of parliament will 
amount to a repeal of a covenant, and where not, is this ; where 
a man covenants not to do a thing which was lawful for him to 3 Mod. 39. 
do, and an aft of parliament comes after, and compels him to do covenant re. 
it; there the aft repeals the covenant; and vice verja. Dier 27. pealed by 
j &/. 178, 186, 7, 8. But where a man covenants, not to do a ^P" 1 '*® 6 " 1 * 
thing, which was unlawful at the time of the covenant, and after- 
wards an aft makes it lawful ; the aft does not repeal the covenant. 

Dier 48. pi. 5. So here, fince the aft does not compel the tenant 
to deduft, the aft leaves the covenant in full force. 4. This 
daufe was only inferted, to expedite the payment to < the crown ; 
and where an aft of parliament is made for a particular purpofe, statute, 
it will not extend to collateral qualities. 8 Co. 138. Barrington's 
cafe, 19 Hen. 6. 62. a ftrong cafe, where a grant to be free from 
a future tax was allowed by all the judges. And in the leveral 
afts for fubfidies in 3 y Hen. 8 cap. 25. and 1 Edw. 6. cap. 12. 
fuch grants are mentioned, and faved to the grantees for the future. 

This covenant wasdifpenfed with by the 22 Car. 2. in which there 
was a claufe for deduftion notwithflariding any covenant, &c. but 
there are no fuch words in the aft, which concerns this cafe. 

Objcft ion. General words (hall not extend to any thing pro- 
vided to be done by a fubfequent aft of parliament. 2 Co. 47. 

The cafe of the archbifhop of Canterbury. 

Anfwen That the ground of. Coke is not univerfalj and the 
reafon of the cafe there was, becaufe thofe monafteries that come 
by 1 Edw. 6. cap. 14, were veiled in pofieflion by the aft of 
Edward 6 . exclusive of any other aft ; and therefore it is in that 
refpeft a repeal of .31 Hen. 8. cap. 13. though it might have been 
well enough done within the general words [of means] and that is 
the reafon of the cafe aforefaid, as is faid in Jones's Reports in the 
cafe oi Whitt on v. Wejion 182. and if thefe words [(hall be by the 

4 N authority 
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authority of this prefent parliament veiled, .] had been omitted, 
thofe lands would have been exempt from payment of tithes by 
•31 Hen.%. 

Obje&ion. • It is a tax by the pound-rate, and not by way of 
affeffment ; and therefore it is a new tax, and could not be pro- 
vided againft. 

Ajifwer. It is the fame fort of tax ; though it is not a monthly 
affeffment ; and diners not in fobftance, but in form. The. fame 
things are taxed ; there is the fame claufe of deduction ; and the 
tax is for the fame purpofe, for the King’s fupply. If it had been 
for rebuilding Paul’s church, then it had been out of this covenant; 
but fince it is as it is, he was of opinion, that the covenant ex- 
tended to tbefe taxes, and the grantor and his heirs ought to pay 
the rent without deduction. 

But he then made another queftion, which was not obferved 
at the bar nor by any of the other judges, viz. whether the terre- 
tenant is liable to an adion upon this covenant ; and he was of opi- 
nion, that he was not. For (by him) if tenant in fee grants a 
Covenant rent-charge out of lands, and covenants to pay it without deduc- 

agaimt tion, for himfelf and his heirs, you may maintain covenant againft 

***' the grantor and his heirs, but qot againft the affignee ; for it is a 

Warranty, meer perfonal covenant, and cannot run with the land. War- 

ranty, which is areal covenant, will never bind the, land of the 
warrantor, until judgment had in •warrantia chart ae ; much lefs 
will this perfonal covenant bind the land. And for a cafe in point 
he cited Hardr. 87. pi, 5. Coke and the earl of Arundel. In re- 
plevin if the defendant had avowed for arrears of this rent, and 
the plaintiff had pleaded in bar, riem arrere j the avowant could 
not have replied this covenant againft the ter re tenant : but if the 
avowry had been upon the grantor, or his heirs ; the avowant 
Circuity of might have replied this covenant againft them, to avoid circuity of 

***"• ad ion. Therefore fince it does not appear, that the defendant is. 

bound by thje. covenant (for non conjlat whether he is terre tenant 
or not, or what he is) for this reafon he was of opinion, that 
judgment ought to be given for the defendant. But the other three 
judges feemed to be in a furprife, and not in troth tot comprehend 
this objedion, and therefore they perfifted in their former opinion, 
talking of agreements, intent pf the party, binding of the land, 
and 1 know not what. They gave judgment for t^e plaintiff, 
againft the opinion otHolt chief juftice, for the realty), aforefaid. 
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1 

Rex verf. Sanchee. 

OANCUEE and others, quakers, were cited into the ecclefiafti- s C. Halt 
^ cal court, to anfwer there upon their folerrth affirmation, &c. . fl g r. 
concerning tithes withheld by them from the parfon of the parifli ; 165. 
and for not anfwering, the commiffary, according to the ftatute of 
27 Hen. 8. cap. 20. certifies their contumacy to two jufticesof peace, ”7 'am?™ 
by whofc warrant they were feifed, and committed to prifon ; and cap. 20. 
being brought by habeas corpus irito the King’s Bench, Mr. Robert 
. Eyre moved, that they might be difcharged. Becaufe the new aft 
'Concerning the affirmation of quakers gives the parfon a remedy to 7 & 8 Will. j. 
'recover fuch tithes by diftrefs by virtue of a warrant of a juftice of "^34 
peace } then where a ftatute gives remedy, the jurifdiftion of the I*. aBuito. 5, 
fpiritual court is taken away, unlefs it be faved by the fame fta- 999. *1*7. 
tute. 5 Co. 73. b. Jones 320. And he cited fcveral ftatutes, where 
the jurifdiftion of the fpiritual court was faved, as 23 Eliz. cap. I. 

1 Eliz. cap. 2. In the fame manner in the ftatute againft ufury, 

3 Inji. j 52. 2 Ini. 657. And from thence he inferred, that it 
was the opinion of thofe parliaments, that the fpiritual jurifdiftion 
would have been ’ taken away by thefe afts, if it had not been 
faved by them. But per curiam this laft aft feems to be only an 
accumulative remedy, and not to repeal'the aft of Hen. 8. And Common lur 
in many cafes the common law and ecclefiaftical courts have con- 
current jurifdidtion j as if a penfion be payable out of a parfonage concurrent ju- 
by prefeription, the remedy for this is either in the fpiritual courr, rifdiakm. 
or annuity lies for it at common law ; though Coke fays the con- 
trary in his fecond inftitute in his comment upon the ftatute de 2 Tnft. 491. 
circumfpeEle agatis. But where the nature of the offence is altered , 2 Vent g 3 * 
by a ftatute, and a new penalty inflifted } then after the party has ,40 ' 4 s * 
been tried at common law and condemned, the eccleiiaftical court 
fhould not proceed againft him. As if a man be convift at common 
law for having two wives, or hath been adjudged the reputed fa- 
ther of a baftard fon, &c. But then Nortbey took exception to the 
return, becaufe it* is faid, that Sanchee % &£. were imprifoned for 
contempt in a fuit for detention of tithes or other ecclefiaftical du- Commitment 
ties * and it ought to appear, for which the fuit was, fpecially. uncertlul - 
For though the* ftatute that gives this remedy is in general words, 
yet in the return the caBfc of imprifonment ought to b$ certainly 
exprefiedj to the- end thgljd^may appear to the court, that it was an 
ecclefiaftical .duty, fdi^pich they are imprifoned. And of this 
opinion was the whole ’ court, and therefore the quakers were dif- 
■charged out of cuftody, a 
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Petray verf. Sir Aufliu Palgrave. 

Specification PI ] R Jluftin Palgrave recovered judgment in debt in C. B. a- 
notbeittrgefl* ^ gainft Petray <0 pon a bond ; upon which Petray brought error, 
cd.ftc judg- And now Sir William Williams moved,' that the plaintiff in error 
inim. might have liberty to fuggeft, that the bond was not fpccified ac- 
cording to the capitation aft. But per Holt chief juftice, he fliould 
have pleaded it in the Common Pleas before judgment, but now 
after error brought becomes to# late; and therefore the motion 
was denied. 


Burgcfs verf, Periam. 


Memorandum f g \ j-j j? plaintiff brought a fpecial aftion for not delivering bank 
bie ihtt^re- X bills upon the firft of May in purfuance of an agreement ; 
jfondt, sujier but the memorandum was general of Eajler term laft part, which 
/Vtf'os' referred to the firft day of the term} and fo the aftion appeared to 
1 Salk. 451. be brought before the caufc of aftion accrued. Wherefore Mr. 
5 Mod. 317. pjorthey moved for leave to amend the memorandum , and make it, 
die Mercurii pr oxime pojl menfem pafehae (which was after the 
caufe of aftion accrued) upon affidavit, that all the procefs ifiued 
after the firft day of May. And this motion was made after the 
defendant had pleaded in abatement, and a refpondes oujler awarded 
upon it, and demurrer by the defendant for this caufe. But the 
motion was denied by the couit, becaufe it comes too late, though 
all was in paper. 


Miller verf. Trets. 

Mich. 9 Will. 3. Exchequer Chamber. 

impwfea TNFORMATION was exhibited againft the defendant by the 
v«rdi£t. pi a i n tiff in the court of Exchequer, for felling lace and filks, &c. 

Upon iflue joined the jury find the defendant guilty as to the felling 
the lace, &c. but fay nothing as to the filks. And judgment in the 
Exchequer for the informer. And upon error brought this omif- 
fion of the jury in the verdift was affignedJEor error. Upon which 
a motion was made in the Exchequer for to amend ; but de- 
nied, becaufe it was not amendable. And therefore the judgment 
. was reverfed here. 


Hilary 
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Hilary Term 

9 Will. 3. C. % i<!>97i 

5V/* George Treby Ghief Jttftfoe* 
Sir Edward Nevill ] . • 

Sir John Powell 
Sir John Blericowe J 


Ayfel verf. Falkland. 

E Je&ment. Upon 4 fpecial verdi A the cafe was thus* A. s. C. 1 Silk, 
poffefled of a term' for ninety-nine years devifed it to B. *3<- 
for life, and after to fix others fuccetfively for their lives, f 7 o*pT‘ 9 . 
if the faid term fhould fo long continue. All the RemaimJer of 
feven perfons being dead, and the tertn continuing, the queftion a **»",*«, 
Was, whether the refidue fhould go to the executors of the lefta- limitition* for 
tor, or to the executors of the laft devifee". It was objeAed, that hve * expued ‘ 
as there cannot be a remainder of a term j for the lame reafon 
there cannot be any reverfion left in the firft teftator, but that the 
intire term was in the lafl devifee, ahd consequently would de- sid. 37. 
fcend to his executors. 1 Brown!. 41. Moor 748* 635. Bro. Salk. *25. 
(hatteh 23. 2 Venir. 126. 2 Sid. 130. 1 Sia. 37. 1 Roll. ^ ld ‘ ^ 1 * 

Abr.611.pl. 1. 1 Sid. 415, 

Sed tota curia contra. For per 'Treby chief juftice and Powell Executory de- 
juftice, thefe executory dCvifes depart " from the rules of the com- 
mon law, and are allowed in compafiion to families, for whom 
provifion is now generally made by terms and leafed. Therefore 
one mult not have rob great retrofpeA, W> feareh for rules of con- 
ftruAion in fuch cafes. Ap the beginning thefe dirifes were op- 
pofed }, for when .Ak penciled of a term tor years devifed the term 
to Bi for life, remainder to C. the remainder to C* was held void, 
btfcaufe the term was. intire, and comprifed the whole intereil, as 

4 Q ' much 
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much as if he had devifed a fee s and fo the term being intireiy in 
the firft devifee, nothing was left to remain to the fecond 3 befides, 
that a term, for years was looked upon as a lefs intereft than an 
eftate for life. Afterwards to furmount this difficulty, this expe- 
dient was found out in Matthew Manning's cafe, that there fhould 
be a tranfpofitiop, and that -the latter devife fhould be con ft rued to 
pafsfirft 3 for doubtlefs a man might devife a term to A. after the 
death of B. and upon fuch a limitation the devifor is not excluded 
from the difpofition of the mean intereft, which he has not difpofed, 
for the interval of the life of B , And therefore if a term for years 
be devifed to A> for life, remainder to B, by conftrujng this a devife 
to B, after the death of A. and that A. fhould have it in the mean 
while, it was allowed good; . But if A. devifes a term for years to 
B. in tail remaioder overt this rcmander is limited to commence 
upon a poffibiiity too remote, and therefore the law will not wait 
for it. The fame law if A. devifes a term to B. and if he dies 
without iffiie, remainder to C. this remainder is alfo top remote. 
But when the limitation is to A. for life, remainder to B. A. in 
probability may die before the term determined. And therefore, all 
the remainders in the prefent cafe at bar were held good. But for- 
afmucb as the firft, and afterwards every one of the feven devifees 
in their refpe&ive turns bad the intire term, during the life of the 
firft devifee the whole term was in him, and the fecond had but 
a poffibiiity, et fic de ceteris. For as there might be a poffibiiity 
of reverter at common law, fo in thefe cafes there is a poffibiiity, 
of remainder, Then as a poffiibility of remainder may be limited 
over in thefe cafes, fo it may be referved 3 and if it be not difpofed, 
it (hail be left in the devifor 3 for that which a man has in him, 
and does not difpofe from him, remains ftill in him. Befides, that 
a man may have a poffibiiity of reverter, where he cannot limit 
a remainders as if A. gives lands to B. and his heirs during the 
time that fuch an oak (hall grow, he hath a poffibiiity of reverter, 
though no remainder can be limited. From whence it follows , 
that the refidue of the term in this cafe afte'r the death of all the 
* feven devifees muft revert to the teftator and his executors. And 
judgment was accordingly for the defendant, ffo. 


* * 

3 v<d. *87, Bates verf. Bates. ''Dower. - • 

s c Salk TT\OWER. The tenant pleads, that the^hufband ne unqus fuit 
2 54, *91. I 3 feifie que dower. Upon which ifTue being joined, tne jury 
Lutw. 719. find, that Ralph Bates hufoand of the demandant wasfeifedof the 
1 Leon. 9*. lands now demanded for life, remainder tOyf.«nd B. trdftees for 
life, 'remainder ninety.nine years, remainder to the heirs of the body of Ralph 


S.C. 1 Salk. 

234. *9*« 

Lutw, 719. 


to A. for 99, \ 

years, remainder to B, in toil, the wife of B» (hall be indowtd. 


Bates, 



Bates, &c. et Ji, &c. And it was argued for the defendant, that 
the hufband died feifed of an eftate tail executed} for the inter- *' ‘ ' 3 " 
vening eftate being for years, ought not to be regarded;. That the . 
feoffment of the hufband would have difcontinued the- infail, which 
proves that be was feifed of it. See 2 Buljlcr . 29, 30. Raym. 126. 

1 Roll. Abr. 632. B. pi 2.' Cro. Car;' 320, 1. and that his war- 
ranty would have been lineal to a ion, which proves that the fon 
is in by defeent. ’ E contra it was argued for the tenant, that dower 
was allowed by the law foe fupport of the wife and her children ; 
and therefore where by fuch allowance the Wife and her children 
cannot be fupported, no dower can be allowed, for lex non facit 
inut'tlia. Then dower in thefc cafes, where the mefne term might 
be for a thoufand years, would be fo remote, that it would be of 
no avail to the wife. And a» to the objedlion, that the heir was 
in by defeent; it was anfwered, that that fignifies nothing, becaufe 
if the intervening eftate had been for life, the heir had been in by 
defeent, and yet in fuch cafe without doubt the wife is not dow- 
♦able This cafe was thrice argued at the bar, and at the firft argu- 
ment the court doubted, becaufe the eftate tail is fo disjoined by die 
intervening leafe, that though it be vefted, it is not executed ; and 
perhaps (they faid) the feoffment of the hufband would not have, 
difeontinued the intail. At the fecond argument Treby chief ju- 
ftice was of opinion for the demandant, becaufe at the inftant of 1 
the death of th$ hufband there was but an eftate for years in the 
truftees; and the eftate tail was in the hufband ; and (by him) the 
inftant fhould be divided in favour of dower, as 3 Cro. 503. 
Broughton v. Randall. But upon the third argument judgment . 
was given for the defendant upon this reafon, becaufe the hufband 
had a freehold and inheritance in him, and the intervening eftate, 
being only for years, ought not to be regarded. For at common 
law fuch a term was a precarious thing, the freeholder might have 
deftroyed it at his pleafure by a feigned recovery. A defeent, which 
tolls an entry, does not difturb a term ; and if tenant for life com- 
mits wafte, fuch an intervening term will not obftruft the aftion 
of waftc, as an. intervening 'eftate of freehold would do. And 
therefore all the court was of opinion, that fuch intervening term 
would not hinder dower, as it would have done if it had been an 
eftate for life ; according to the opinion of Perkins 336. the only 
authority in the books for that refolution. Judgment was given 
for the demandaht 
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Sir John Holt Chief Juftice. 

Sir Thomas Rokeby] 

Sir John Turton 'Juflices. 

Sir Samuel Eyre J 


S. C. 1 Salk. 
89, 402. 
Farr. 3. 

' 5 Mod. 397. 
Cirth. 447. 
LilI.Ent. 22$. 
3 Salk. 369. 
7 Mod. 3 
/Y. 553. 
Error brought 
by bail /*<*, 
tif c.quamfef r. 
quamed m 
part. 

Brook v Ellis, 
i'Sallc. 363. 
See Ld. Hard. 
*J 5 - 

Error brought 
by an executor 
to reverfe the 
•rinciptl 
judgment 
againft him- 
felf and hit 
partner, and 
the judgment 
in firs /ajas 
upon a 4wt- 
Jhmit againft 
himfelf, quash- 
ed in part. 


Burr v. Atwood* and Drue v. Atwood. 

sfTWOQD bb tain fed judgment in an allien again J. & in which 
Burt" was bail ; and afterwards be obtained judgment in flirt 
facias againft Barr ; upon which Burr brought 4 writ at errb^ 
turn inredditione judicii quant in adjudientiotoe executions j which 
was ill, becanfe the bail cannot maintain error upon the principal 
judgment Upon which Mh. Cartbew moved, (bat tbfe wirt of 
error fhould be qoafhed as to the principal judgment, and ftand 
good as to thb judgment upon the feire facias. And he cited 
a cafe adjudged in thi6 court, Pufcb. 5 Will. & Mir. between Brook 
and Sir William Ellis , where Sir William Edits obtained judgment 
in debt againft Brook and J* Si tWt> executors of J. N. add updft 
a flirt fieri inquiry awarded, and deba/luvit returned agfeinft Brook, 
judgment was given againft Brook opon the ekvaftavit » upon Which 
Brook feed a writ of error without hit eo-ezedutor J. 8 * to rcVeffa 
the principal judgment in the afttod of debt, and 10 reverie the 
judgment of the devofiamt againft himfelf ; and bdcaoft he ttlond 
without J. S. could not fue error upon the principal judgment, 
the writ of error was qualhed as to that,* and ftood good as to the 
judgment in the feieri facias upon the devofiavit againft himfelf ; 
which cafe Holt chief juftice remembred well. And therefore in 
the principal cafe the writ of error was quafhed as to the principal 
judgment, and was retained for the refidue. 


Acourt 


Eafter Term 10 Will. 3, 329 


Acourt verf. Swift. 
Pafch. 5 Will. & Mar. 


J P ON error brought in like manner by the bail upon a judg- Comb. 37. 
meot in B. R. in Ireland held ill. But the court refufed * Show ‘ 487 ' 


to quafh it, bceaufe the tranfeript was not returned and filed. 
Ex motion e mri Northey. 


Brasfield verf. Lee. 

TT N trcfpafs, affault, battery, and falfe imprilonnient, the plain- Damages af- 
| tiff declares, that the defendant affaulted, beat, and itnprifoned ter theadhon. 
the plaintiff, the firff of October 9 W ill. 3. and detained him in 
prilbn for four months. Upon not guilty pleaded, verdid for the 
plaintiff, and intire damages were given by the jury. And now 
lerjeant Darnall moved in arrelt of judgment, that the declaration 
was a declaration of Michaelmas term 9 Will. 3. and therefore the 
damages being in tire and given for the imprifonment of four months 
from the firff of October, it appears that the damages were given for 
imprifonment after the ad, ion was commenced. And judgment 
was arreffed. 


Djbertcen verf. Chancellor. 

Saturday May 2 1 . 

I N ajjiimpfil the defendant pleads in abatement. And upon de- s. c. Gmb. 

murrer refpondes oujler was awarded. And then the defendant 
pleads the general iffue.' And the niji prius roll was prepared, 
omitting the plea in abatement. And being brought to the affiles, without the 
verdid was given for the plaintiff. And now a motion was made pl*» in * bate ‘ 
to fet afide the trial, becaufe the plea in abatement was not entred 
in the niji print roll, and fo the jufticcs of affife had not proceeded p„j) ^,0. 
upon the right record. And this being referred to the mafter to 2 Mod. *74. 
examine it, he made a report as aforefaid. And the verdid was . 
fet afide by all the judges upon examination of all the pradifers of 
the King's Bench, and all the prothonotaries of the Common Pleas, 
what was the pradice in fuch cafe j who all certified, that the con- , 
ffant pradice is to have the plea in abatement entred in the nifi 
.pruis roll. 


Canter 
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Canter v&rf, Shepheard. 

s.C. 5 Mod. T Ntrover and convprfion fora goldfmith's note of 100 /. upon 
iiV. 507. X general iffufc pleaded, upon evidence at the trial, the cafe ap- 
P/operty. peared to be thus. Canter had a note fori oo /. of Shepheard , 
6 Mod. 36. which Canter carried to Shepheard , and delivered it to him, to re- 
» Stilt. 442. ceive the i oo /. • At the fame time Mr. Dale brought 80 /. to 
3 Mod. tit!* Shepheard, to pay to him. Shepheard prayed Canter to count the 
Molloylib. i. 80/. and receive it as part of payment, while Shepheard counted 
«P- <°* .20 /. out of another bag. Canter counted 50/. out of the 80 /. and 

drew a bag out of his pocket, and put the 50 /. into the bag, and 
laid the bag with the 50 /. in it upon the counter by him, and 
proceeded to count the refidue, during which J. S. took up the 
bag and ran away with it 3 upon which Canter fuppoling, that 
this was not any payment to him, becaufe the money was not 
carried out of the (hop, and becaufe it was liable to be counted 
again by Shepheard, refufed to take the other 50 /. and brought 
trover for the note of too /. The matter appearing thus upon the 
evidence, it was referved as a point by the lord chief juftice Holt , 
before whom the caufe was tried j and it was moved in B. R. and 
argued by counfel. After which all the judges were of opinion, 

' that the plaintiff Canter ought to bear this lots of the to /. becaufe 
the putting the 50/. into his own bag was an appropriation of the 
money to himfelf 3 and the plaintiff might have brought detinue 
for the 50/. in the bag. And therefore the verdidt was for the 
plaintiff for 50 /. only, and judgment accordingly. Note, per Holt 
chief juftice, at the trial the opinion of the jury was againft the 
defendant for the whole 100 /. conceiving that this was no payment 
in the way of trade j and therefore they Were ready to give a verdidt 
for the plaintiff for the 100 /. if the chief juftice had not been 
diffatisfied with it. 


S. C.Carth. 

44$. 

5 Mod. 405^ 
' VidexSaund. 

393. 4 J 4* 

1 .Satuid. 8, 
229, 247* 
Venue aided 
by verditt, 
{ho* in a wrong 
county, by 

16 Si ly Car, 

2. cap. 8. . 

2 Mod. 23. 
Naylor v. 

.$ha< pky. 


Sir Richard Leving verf. Lady' Gal verly. 

I N ah a&ion of covenant the plaintiff declares upon an indenture 
made in the county palatine of Cbefter, whereby houfes in the 
city of Che/ier were demifed to the defendant 3 and the breach af- 
figned was, in not repairing the hotlfes. The defendant pleads, 
that he repaired the houfes in the city of Cbejler . And iffue there- 
upon being joined, the record was fent by mittimus to the chief 
juftice of Cbejier, and it Was tried in the county at large. And af- 
ter' verdift for the plaintiff it was moved by Sir Bartholomew Shower, 
that this was a mif- trial; and being in a wrong county, it was not 
‘ aided 
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‘aided hy 1 6 Of 17 C<zr. 2. cap. 8. But the record (hould have been 
fent by mittimus to the chamberlain of Cbejler, and he (hould have 
fent it by mittimus to the mayor of 'Chefter, and fo the* trial (hould 
have been in the city. But Mr. Chejhyre e contra argued, that this 
was aided by the 16 £? ijCar 2. And for authority he cited the 
cafe of Craft v. Boy is. 1 Sound. 246. and a cafe between J CW Jew v, Br'gt”, 

and Briggs adjudged fincc the revolution, where an adhon was 3 Lev 394 . 
brought for an efcape againil the warden of the Fleet in Middle- ^3 Will. & 
fex ; the defendant pleaded a recaption of the prifoner by frefih ?6 "’ B °^ 
purfuit in Surrey j and iffue being joined upon this, it was tried by Kent v 
a jury of Middlefex ; and verdift fdr the plaintiff ; and it was ad- 
judged by three judges again ft the opinion of Holt chief juftice, that vj ar , r«. 
this was aided by tne ftatute ; and afterwards error was brought 3 * 6 - 
upon this judgment in the Exchequer chamber, and this mif-trial 
•auigned for enor ; and all the judges, except Treby chief juftice 
of the Common Pleas, Powell and Lechmere were of opinion to 
affirm’the judgment, and the judgment was affirmed; and after- 
wards Treby chief juftice declared in the Common Pleas, that he 
would fubmit to the opinion of his brothers ; and therefore though 
this conftrudtion was very difficult to be maintained, if it were m 
Integra, yet ftnee thefe authorities, and others which he cited, 
ucie fo, he defired thaj the plaintiff might have his judgment. 

And afterwaids Holt chief juftice faid, that he would conform to 
lb m my authorities, though he believed .they could not be main- 
tained by rcafon. For (by him) the intent of the ftatute was ac- 
cording to the diftindlion in Saunders 24 6. But in refpedt to the y^ 0 /* 3 * 3 * 
multitude of cafes ho complied. And judgment by the whole 3 e ‘ b,f ‘ 
couit was given for the plaintiff. 3 Lev. 394. Hunt’s cafe. 

Silly verf Dally. 

Intr. Hil. 9 IFdL 3 . B. R. Rot. 7+7* 

R Eplevin. The defendant made conufance as bailiff to John . 

Treaceagle, and faid, that the 31 July 164? John Treaceagle art * 
grandfather to John 'Treaceagle aforefaid was poffelfed of and in one s*ik. 562. 
meffuage, &c. pro quodam tenuity quingentotum annorum computan- J* Mod * 
dorum a tricefimo die Julii anno i lo ; and that he being fo poffeffed, 6 Mod. *23. 
the faid 31ft day of *uly made a leafe of the faid meffuage for the 
term of 499 years, three quarters of a year, two months, and three • 
weeks, to John Carter and Richard Carter , their executors and 
adminiftrators, rendring rent; that John Treaceagle made his will, 
and J . N- his executor, and died ; that J. N. made his will, and 
John Treaceagle (tp whom the defendant is bailiff) executor j and 
ibr rent arrear the defendant avows the taking of the cattle, being 

upon 
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w r • I K h , n ' J v ' upon the premiflcs, as a diftrefs, G?r. The plaintiff demurs. And* 
F. a /i.r\ o. CartheW' for the plaintiff argued, that the conufance is ill, be- 

kuo. 3 . c . B . caufe the commencement of this term is not fhewn, viz. out of 
what' eftate it was derived ; for when a particular eftate is pleaded 
in a plea, avowry, or replication, the commencement of it ought 
to be fhewn. Co. Li. 303. b. Mar. 1. 2 Edw. 4.. ir. 9. Cro. Car. 
571. Scavage v. Hawkins. Teh. 147. Wit ham v. Barker, and 
Langford v. in a cafe between Langford and Webber , intr. HU. 2 & ? Jac. 2. 

B. R. Rot. 965. in trefpafs for Cittle taken, the defendant pleaded, 
that he was poifelfed of a dole , for a term of years, and took the 
cattle there damage Sealant j the plaintiff demurred generally ; and 
it was adjudged for him, becaufe no ilfue could be taken upon the 
fiamdersv. pojjeffionatus ; which is a cafe in point. So in a cafe between Sau/i- 
iiun-y, ders and HuJJey, inlr Trio. 8. Will. 3. C B. Rot. 466. Reple- 
1 .aw. * 23 1 • v i n . the defendant avowed, that he at the time of the taking of 
the cattle Jeifitus fait et adhuc jeijitusexi (lit of the place where, c He. 
and that he took the cattle there damage feafant, &c. The plain- 
tiff demurred fpecially, becaufe it was not faid, of what eftate he 
was feifed ; and (by him) the opinion of the court was, that the 
avowry for this reafon was ill ; and therefore the avowant paid 
colls, and amended ; he was counlel in the cafe. 


• • 

Note, I was prefent in court in the Common Picas Mich. 8 Will. 
3. 1699, when the cafe .of Saunders v. HuJJey was argued; and 
the cafe was thus j Saunders brought replevin for a taking of the 
plaintiff s cattle by the defendant in a place called EaJIJield in S. 
The defendant avowed, that he at the time of the taking Jeifitus 
fuit et adhuc Jeifitus exijlit dc tribus aeris terrae in EaJIJield in quo 
the taking is liippofed to have been made, and that he took them 
there damage fealant. The plaintiff demurred fpecially, and fhew- 
ed for caule, that the avowant had not fhewn of what eftate he 


Tradburne v. 
Kcneiia, 
CVth. 167. 

3 Mod. 313, 
3 20. 


was feifed. And lerjeant Gould for the plaintiff took exception to 
the avowry, that it did not anfwer the plaintiffs declaration ; for 
the plaintiff declared of a taking in EaJIJield , which extends to all 
the place called EaJIJield, but the avowry was of a taking in three 
acres in EaJIJield ; lb that the defendant (it may be) took the 
cattle in a part of Ebjlfield not parcel of the three acres, which the 
defendant could not juftify. But the defendant fhould have faid, 
tha the locus in quo, c He. continet tres acras , and then have {hewn . 
his feifin ' of them, &c. and he cited a cafe between Bradburne 
and Keneda, intr. Mich. 4 Jac. 2 B. R. Rot. 640. and adjudged 
Hill. 2 Will. & Mar. which was a calc in point ; and there the 
court held it well enough upon a general demurrer, but that upon 
a fpecial demurrer it had been ill. Sed non allocatur. For per 
curium perhaps the very fpot of ground, where the taking was 
had no name, and therefore it was fufticient for the plaintiff to 
1 ., ihew 
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(hew the name of the' whole, which in fa£t was a common field, 
which he could not diftinguifli in parts. Then when the defen- 
dant juftifies, he juftifies the taking in the very fpot by the num- 
ber of acres, and he could hot jullify it otherwife and therefore 
per curiam the avowry was well enough. Then Gould King’s fer- Pleadings of 
Kant took another exception to the avowry, that the avowant had ■ nd not 
raid, that he was feifed, but did not fay of what eftate. Upon 0 vvll,t eftate - 
which Girdler ferjeant argued, that the avowry was well enough 
notwithftanding that exception. Becaufe, i. Additio prbat mi no - 
ritatem and therefore that feitin (hould be intended of a fee. But, 
a. If it (hould not be intended a fee, yet it (hoUld be intended a 
i-eehold, for of a iefs eftate a man could not be faid to be teiled. 

In quart impedit if a man declares, quod feijitus fuit de ma/ierio t to 
•which the ad vow Ion was appendant, it is good, 8 Hen. 5. 4. b. 

So in quo warranto the defendant fays, quod /Herat, praedibl. legi- 
time babul t et gravifus fuit ; and good, 9 Co. 29. a. But admit 
that feijitus fignifies poffeffionatus ; yet it would be good, becaufe 
the avowant has the prior poffelTion . And therefore it was adjudg- 
ed, IV right wf Hardcajlle , B. R. lately where the plaintiff Wright v. 
brought trcfpafs for taking his cattle, the defendant pleaded, that H-rdcaiiie. 
lie was poffeftcd of a market at Leadenball, and ought to have toll, searieV. Bu-' 
c ' 5 c. and becaufe the plaintiff did not pay the toll, he diftrained the nioo. 
cattle ; and there exception was taken to the plea, that the defen- 
dant did not (hew any title to the market ; but becaufe there was 
no title in the plaintiff, and a poffeffion in the defendant ; that 
was held good until a better title was (hewn, and therefore the 
plaintiff there was barred of his adtion ; but per Powell juftice, the 
cafe of li ’rijbt v. Hardcajlle could not be law, for the difference is 
of a declaration againft a wrong doer, there pojfefjionatus is well 
enough, but in a plea in bar the defendant ought to fhew his title ; 
fo in replevin the avowant ought to make title, and cannot fay Jeifi- 
tnsjuit, without (hewing the eftate, for it may be fee, tail, or 
for lifej but in replevin the avoWant may lay that he was feifed de Owen 51. 

I Hero tenemento, though that is againft the common rule- of plead- Dier ‘ 7 «- b - 
ing, yet becaufe it is a form that has been conftantly ufed, the courts 
allow it } but the courts will not admit this general way of pleading 
to be enlarged, and therefore (by him) this feijitus , without more 
faying, would be ill upon a general demurrer. But per Trcby 
chief juftice this pleading^^ter without more faying is but form, 
for no man can be feifed of a lefs eftate than of a freehold ; and 
therefore for the fame reafon that liberum tenementum is good in 
avowry, for the fame reafon feijitus is good. 

Mr. Northey for the avowant argued, that the avowary was good, 
becaufe it is in nature of a declaration, and therefore it (hall be ad- 
mitted into the rules of declarations. In debt for rent the plaintiff 

4 ' may 
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may declare, quod cum tile demi/it to J. S. and the intereft thereof 
came , to the defendant, 4 nd it is goCd. Indeed if the plaintiff 
{hews a title in the declaration, there it is reafonale that the de- 
fendant make a better title, to juifwer that of the plaintiff ; but 
here the’ plain tiff makes no title but to the goods, and therefore Che 
title need hot to be precifely {hewn. And i Jones 453. gives 
the reafon of the judgment in' the cafe of Scavagev. Hawkins , bc- 
caufe the land was not in demand, which will be an authority here, 
for no title is made to the place where, &c. And he cited a cafe 
in point between Pajhley and Seymour , 2 Jac 2. B. R. where in 
replevin the defendant avowed, that he was poffeffed of an inn called 
The bull and mouth for the term of 9 1 years to commence in the 
year 1666, and that in the year 1683 he demifed it to Kingdom 
rendering rent, and for rent arrear he avowed the taking of the 
plaintiff s goods being upon the premises, and judgment there was 
given for the avowant. But by the whole court in this cafe judg- 
ment was given for the plaintiff, ir or per curiam an avowry differs 
from a declaration; for in debt for rent, kc. one plea will arifwer 
■ the whole declaration, viz. nil debet, but in avowry no Angle plea 
will go to the whole, for the avowry muft be traverfed, bur no 
traverfc can be taken to the poffeflion of the term. Befides, that 
it is an eftablifhed rule, that the commencement of all particular 
eftates ought to be {hewn in pleas, avowries, : c. But where the 
adticn is brought upon privity of contract, there it is not material 
to (hew the commencement. If a teftator makes an undcr-lea{e 
. rendering rent, and dies j the executor may bring an adtion, and 
fay that the teftator was poffeffed, &c. and well. So the cafe of 
Cro. Car. 571. Scavage v. Hawkins was well enough. Butter Holt 
chief juftice it is a queftion, if the iffue in the iaft cafe had brought 
an adtion againft the affignee of the term, whether he ought not 
to have {hewn the commencement of theeftate tail. And per Holt 
chief juliice the cafe in Teh. 147. was a hard cafe, becaufe the 
plaintiff in his replication had confeflcd and avoided. the defendant’s 
, plea. And all the courts denied the cafe of Pajhley v. Seymour to 
be law. And judgment was entered for the plaintiff. Note, Car- 
thew laid, that Wright chief juftice, Holoway and Allibon juftices 
in B. R. declared, when they gave judgment in the cafe of PaJIAey 
v. Seymour , that they did not underftand pleading. And Rokeby ju- 
ftice made the fame declaration in the fefolution of this cafe. Note 
A like judgment was given this term between Challoner v. Clayton. 
Intr. Hil. 9 Will. ’3. B. R. Lot. 408. See 10 Hen. 7, 8. 


Cromwell 
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T HE plaintiff brought debt upon a bond again ft the defen- s c Mod 
dant as executor to Urlmn , in which the plaintiff declared, 287.' 5 
that Ur/in alias Urlwin the defendant’s teftator bound himfelf to |* ,k + 6 *- 
the plaintiff in the fum of 40/. by bond (which he produces in 
court) cujus datus eft 1 Julii anno domini 1674,' c c. The defen- R0.Abr.706. 
dant pleads, quod non ft faftutn of the teftator. And iffue being ‘ 3 2 * * * 6, 
joined thereupon, the jury find a fpecial verdidl; they find the ** 49 ‘ 
bond in haec verba, which w-s, noverint univerft per praefentes 

nos ... Urlin et his wife tenere et Ji> miter obiigari to 

Cromwell in prae Mid viglnti in quadrans libris bonae et legalis mo- 
netae, &c. dot 1 ^ ulii anno reg?ii Caroli Jecundi mtllenjimo fcxcen- 
teftmo feptvagefimo quarto ; and the condition of this bond was for 
payment of 20/. and that it was figned and fealed by the hulband 
and wife, and fulfill ibied by the name of Ur win ; et ft fuper totam 
;;wr<’r.rt/«thecouit fliould adjudge this the deed of the teftator, they 
find that the defendant detains the debt j which w>s an ill conclu- v er<iirt .11 
iion, for the point in iflue was , faff um or non ; but libeity was soncluuet1 ' 
'■iven to amend the conclufion without payment of colts after the 
fpeci.il verdict had been argued at the bar. And after feveral argu* 
inents at the bar Holt chief juftice this term delivered the opinion of 
the court, and faid, that though this was a very infenfible obli- 
gation, yet fince the intent of the parties appeared plainly, that it 
lhould be a l’ecuiity for 20/. by the penalty of <?o/. the judges 
were therefore unanimoufly of opinion, to give judgment for the 
plaintiff. And as to the firft objection, that the teftator was not 
bound in any fum certain, to that he anfwered, that as to the 
words [in qnadrans] if they were alone, they would be infen- 
fible j but liuce they fignify fomething of tour, and the condition 
is for payment of 20 /. that {hears that qnadrans was put for qua- See: c to. 
draginta And there are cafes as ftrong ; quamquegenta for quin- v 

gentir, Ilob. 119. quantogint. for qmnquaginta, good. But he faid, Wil «7 V 
that he could not agree the cafe in Hob. 1 y. where ocligent. is ad- 
judged o&oginta ; for the gent, fignifies always centu/tf. -ind more- 
over the cafe there cannot be law, becaufe colts given are to the 
defendant. And the words prae mid viginti are infenfible, and 
therefore the fenfe being complete without them, they lhall be 
rejedted . 

2. It was argued in this cafe by the defendant’s counfel, that Variance, 

the plaintiff* by the cujus datus in his declaration has confirmed him- „ 

fclf to the very date of which he has declared, becaufe it is the W 

very difcription of the bond j and therefore a bond of another date 

2 cannot 


See 2 Cro. 

1 16. 

Gregory v. 
Wikes. 
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cannot be intended to be the fame, bond with that upon which’ he 
declares, nor could the plaintiff give any fuch in evidence in this 
a ftion by reafon of the variance. And therefore it is the fame 
thing, as if he had faid gerens datum , which doubtlefs had been 
fatal. Where a bond has no date, or an impoflible date, the 
plaintiff may declare that the defendant bound himfelf fuch a day, 
•for the day is not material, but is only mentioned, becaufe fome 
time muft be laid in the declaration. If a bond has a poffiblc date, 
and a man declares of another date, it is ill, though he doth not 
apply fo particularly to the date of the bond, as by cujus datus, or 
gerens datum. If a man declares upon a bond dated i May, and 
in fadt it was delivered i June following, it is ill ; becaufe upon a 
general declaration it (hall be intended to be delivered upon the 
fame day that it bears date, and therefore the declaration ought to 
have mentioned, that it was firft delivered primo "junii. But if a 
bond bears date fubfequent to the delivery, then a man cannot fay 
in his declaration, that it was primo deliberatum fuch a day, be- 
caufe he is e flopped by the bond to fay, that it was delivered before 
it was dated. If a man declares upon a deed, cujus dams ejl primo 
Mail, and that it was primo deliberatum primo unli after; he 
may give the bond in evidence, though delivered at another day ; 
but contra, if it bears another date. If a man declares upon a 
ly>nd made; fuch a day, and upon oyer it bears date of a precedent 
date ; yet it is well enough, becaufe the declaration does not men- 
tion the date, but the making. But if a deed recites another 
deed, and mifrecites the date of the former deed, it is fatal. But 
notwithftanding this objection Holt chief juftice delivered the opi- 
nion of the court, that judgment ought to be for the plaint h7 
For (by him) the date is an impoflible date ; and then the plaintiff 
might have averred it to be made when he plealed. And though 
by the profert in curia he has confined himfelf to a date, yet the 
cujus datus (hall be intended of the delivery. But if it had been 
gerens datum , there could not have been room for fuch an intend- 
ment, and therefore it had been ill. But now it feems well 
enough, and is no more nonfenfical than the cafe in Teh. 193. 
And judgment was given for the plaintiff. 


Tliomee verf. Lloyd., 


s. c. 1 Salk. TNdebitatus ajfumpjit. The defendant venit et dicit, that he is an 
Privilege ^ officer of the Exchequer, and pleads privilege. The plaintiff 
pleaded. - demurs. , And exception was taken to the plea, becaufe he pleads. 
48*! CQm P r i v ^ e g e by writ, but not under feal of the court, led non 

s.c. i* Mod agdlocatur. For per Holt chief juftice, if a man pleads privilege^ 
6 9 Mod ss at *ke time of pleading he produces a writ (edifying that he is 

Ptft. 70 2. ah 
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an officer, the plaintiff cannot deny the privilege. But if he pleads Se « 99*> 
it without a writ, the plaintiff may deny it, but the plea is good 
without fhewing the writ. A fecond exception was, 'that it is not 
faid, that the court ought not to have conufance, in the beginning Pie* to the 
of the plea, but he fays it in the end of the plea. Bed non alloc a- i urifdia '° n - 
iur. For per curiam the conclusion makes the* plea. For if a ConciuSon 
man begins in bir, and concludes in abatement, it is a plea in ,he 
abatement. Raft, Entr. 178, 472, 3. Old book of Ent. 62. b. 128. pea * 
*Thompf. Entr. 3, 4 . And therefore judgment was given for the 
defendant. And afterwards in Trinity term motion was made, 
that the defendant ftiould have cofts upon the new a&. But it was 8 *9 Wui.j. 
denied, becaufe the plaintiff could not have had cofts before final f<>r preventing 
judgment, if the judgment had been given for him. »«*mous mt*. 

Cox verf. Copping. 

XT' JECTMENT for a houfe by the impropriator againft the 8 . c. 5 Mod. 
g \ church-wardens of the parifh of Algate. Eyre for the plaintiff 3°S- 
moved, that he might have a rule to fee the parilh books, upon c ^ p ^°^ 8 pa ' 
fuggeftion that they would make the title appear, and that they "vvufon 24 a. 
were common books belonging to all the pariih ; and that it did 
not differ from the cafes, where a rule is granted, for the defen- 
dant to fee court-rolls, and the books of a corporation. But de- 
nied per curiam. For where the parfon claims a diftind intereft 
from that of the pariih, it is not reafonable, to compel the pariih, 
to difcover their title, by (hewing the books, which are kept only 
for their own ufe. But the title of the copyholder depends upon 
the court-rolls. So of corporation books, which differ from the 
prefent cafe. 


Rex verf. Morris. 

A QU AKER fued a mandamus directed to the mayor and bur- 
gefies of the city of Lincoln in the county of Lincoln , to com- 
mand them to admit him ad locum et officium of a freeman of the 
faid city, having ferved feven years apprenticeship. They return,; 
that he refilled to take the oaths of office. And the court after ar- 
gument at the bar was of opinion, that he might take the folemn 
affirmation inftead of the oaths by the a£t of 7 6 ? 8 Will. 3 . and 
that his freedom could not be taken within the words of the ex- 
ception in the fame a ft, viz. to be a place of profit in the govern- 
ment i though the return (hews, that every freeman has a right to 
give a vote for ele&ing members to ferve in parliament, and to 
have common for certain cattle. But the mandamus was quafhed, 
becaufe it was to the mayor, (Sc. of the city of Lincoln in the 
county of Lincoln % whereas it Ihould have been, in the county of 

4 R the 
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the city of Lincoln. But Holt chief juftice was of opinion, that 
the writ fhould have been, to admit him ad privilegium of a free- 
man, and not locum et officium. 


c. c»rth. ' Atkinfon verf. Corni/h. 

4 + 6 . J 

5 Mod. 395% 

3 Danv. Ab. rr^ HE plaintiff 1 brings an aftion as adminiftrator to y. S. durante 
s^C. Comb. I minor it ate of A. B. and C. adminiftrators of y. S. cum te- 
475.* Jlamento annexe ; and he avers that A. is within the age of 21 years. 
^ 9 - 9 . The defendant pleads, that A. is of the full age ot 21 years. The 
*94.' * ° * plaintiff tenders iffue. And the defendant demurs. And it was 
i* Mod. 501. objeded, that jadgment .ought to be given for the defendant; for 

years, the adminiftration granted during his mino- 
Poft. 667.’ rity ceafes. And therefore the plaintiff could not have an adtion 
Ceafingof after. But per Holt chief juftice, the difference is thus: If admi- 
adminiitra- niflration be granted durante minoritate of an executor, the admi- 
n '^ rat ion ceaies when the executor attains the age of 17 years ; but 
riilte. if adminiftration be granted durante minoritate of a man who is not 
executor, but only adminiftrator, the adminiftration does not ceafc 
until the adminiftrator comes to the age of a 1 years. And there- 
Thomas v. fore in this cafe judgment for the plaintiff. Between Thomas and 
Freak, Salk, j P. 1 3 Will. 3. B. R- it was adjudged accordingly, that the 
i9 ’ adminiftration durante minoritate of an adminiftrator does not ceafe 


* - 

b- f HE plaintiff brings an aftion as adminiftrator to y. S. durante 
^ minoritate of A. B. and C. adminiftrators of y. S. cum te- 


Ceafing of 
adminiitra- 
tlon granted 
durante tnino~ 


Thomas v. 


until the adminiftrator comes to the age of 21 years; where the 
plaintiff brought his aftion as adminiftrator during the minority of 
an adminiftrator, and averred, that he was under the age of 21 
years, viz. of 18. And upon demurrer to the declaration, judg- 
ment for the plaintiff. 


Bonner verf. Hall. 

Intr. 9 Will. 3. B. R. Rot, 558. 

s. C. Certh. TN mdebitatis ajjumpfit the defendant pleads another adtion dc- 
433- T pending in curia nojlra deC. B. for the fame caufe; and he 
<to"°deM^d. pleads this in abatement. The plaintiff replies, that there was not 
in*. any adtion depending for the fame caufe ; and therefore petit judi- 

cium de debito et damnis. The defendant demurs. The plaintiff 
joins, and concludes rightly. And it was admitted, that the plea 
* was ill; becaufe he pleads a caufe -depending in his court of C. B. 
and for other reafons. But then Mr. Ward moved, that there was 
Hifle v. H«r- a difcontinuance ; and for that he cited a cafe between Biffe and 
court, 1 Salk. jj arcour t t adjudged Hill. 1 Will. & Mar. B. R. where indebitatus 
3 7 Mod. 28*. ^Jfumpfit. was -brought for 400/. the defendant pleaded in abatement, 

that 
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that the plaintiff was convidt of felony; the plaintiff replied a par- s**®"- 
don, et petit judicium de debito et damnis ; the defendant demurred ; RaihEn* 60 * 
and the plaintiff joined, and concluded rightly; and it was adjudged, 663. b. 681. 
that the plaintiff by>his prayer of judgment of his debt and damages 
in his replication had difeontinued the whole. But Mr. Broderick 
■argued, that the demurrer would govern the cafe j and therefore Demurrer go- 
ifince that concluded in abatement, it is good. And for that he vcr “ tbe ctle * 
>cited Moor 692. Onley v. Fentlercy. Co. Entr. 1 58. Dier 227. 

1 Anderf 30. Telv. 5.. 138. Allen 17. Sbalmer. v. Slingjby. But 
per Holt chief juftice, this cafe differs from the cafe of Bijfe v. Difcontinu- 
Harcourt , for there the plea was good ; and then when the plaintiff ancc * 
replied new matter to maintain his writ, then he (hould have made 
kis conclufion accordingly. But where the plaintiff traverfes the Condufion to 
defendant's plea in his replication, and offers an iffue, he may pray *f*" pl 1 j. cat ! on 
judgment de debite et damnis, becaufe if it be tried, peremptory ^atement." 1 
judgment ought to be given. But in this cafe the fieft fault js in See z Venir. 
the defendant, for the plea is ill. And therefore judgment was ,7< ^ 

.given, quod refpondeat' ulterius. 


Fetter werf, Bea'l. 

S PECIAL adlion of trefpafs and battery for a battery committed s.C. 1 Salk. 

bv the defendant upon the plaintiff, and breaking his fkull. The ”* c 
plaintiff declares of the battery, &c. and that he brought an adtion ^ 
for it againft the defendant, and recovered ill. and no more; and P»fl. 69 *. 
that after that recovery part of his fkull by reafon of the faid battery Recovery m 
came out of his head, per quod, (Sc . The defendant pleaded the 
faid recovery in bar. Upon which the plaintiff demurred. And mother. 
Shower for the plaintiff argued, that this adtion differed from the 
nature of the former, and therefore would well lie, notwithftand- 
ing the recovery in the other ; becaufe the recovery in the former 
adtion was only for the bruife and battery, but here there is a 
maihem by the lofs of the fkull. As if a man brings an adlion 
againft another for taking and detaining of goods for two months, 
and afterwards he brings another adlion for taking and detaining for 
two years ; the recovery in the former adlion is not pleadable in bar of 
the fecond. If death enfucs upon the battery of a fervant, this will 
take away the adlion per quod Jervitium amijit. And then if a con- 
fequence will take away an adlion, for the fame reafon it will give 
an adtion. If a man brings an adlion for uncovering his houfe, by 
which his goods were fpoiled, and afterwards by reafon of the faid 
uncovering new goods are fpoiled, he (hall have a new adlion. Quod 
Holt negavit. And per totarn curiam , the jury in the former adtion 
confidered the nature of the wound, and gave damages for all the 
^damages that it had done to the plaintiff ; and therefore a recovery 

in 
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in the faid ad ion is good here. And it is the plaintiff’s fault, for 
if he had not been fo hafty, he might have been fatisfied for this 
lofs of the {hull alfo. judgment for the defendant, titfi, &c. Pojl. 

Martin verf. Crompe. 

Intr. Mich. 9 Will 3. B. R. Rot. 475, 

«. C. 1 S»lk. TN account the cafe was thus: The plaintiff and A. being joint 
Jdot mer. A m erc bants, delivered goods to the defendant as their fadtor. A. 
charts, the died inteftate, and admmiftration of his goods, &c. was granted to 
otberfluil*" P' a ‘ nt ‘^ brought account againft the defendant without 

have^ccount joining D. And the defendant pleaded this matter in abatement, 
againft afaftor The plaintiff demurred. Sir Bartholomew Shower 'argued for the 
iV^oTibe' 0 " fbat. the plea was ill. For though amongft merchants 

executor.* the intereft did not furvive, yet the remedy would furvive. For 
Co. Lit. 172, the books give account to the executor of the dead man againft the 
3 Uv 1 88. f urv * v tng partner, which argues that the remedy in law is in the 
228. furvivor. Reg. 135. b. Fitz. nat. brev. uj.e. 3 Lean. 26 4. If 

4 6 *- a man has a demand upon two joint traders, and one of them dies, 
Ca«h. 170. be cannot fuc the other and the executor of the deceafed. It would 
i,7t. then be difficult to enable the furvivor and the executor to join. 
6e<f Godfre" ^nd no i nconven ^ ence will follow, if the furvivor fue alone and 
v: Saunders, recover, for he will be accountable to the executor. The law muft 
Eafter io G«o. be underftood, that between themfelves there is no furvivorfhip ; 
wSbif 3 * ’ but that as to Grangers it is otherwife. And he cited Cro. Ja. 410, 
Kempe v. as an oppolite cafe ; and a cafe between Kemp and Andrew s, intr . 
C««h To Mich. 2 Will. & Mar. B. R. rot. 289. where a furvivor merchant 
* * 7 0, (who claimed a joint intereft in a fhip with another who was dead) 
brought an action againft the defendant for detaining the fhip, and 
the defendant pleaded this plea in bar, and judgment for the plaintiff*. 
And it is confident with the rules of law, that the one fhould have 
the intereft, and the other the remedy. As the heir of the part of 
the father (hall enter for a condition broken, and the heir of tne part 
of the mother fhall have the land, Co. Li. 202. Nor they e contra 
for the defendant argued, that the plea was good, for tenants in 
common ought to join in perfonal actions * but between joint mer- 
chants there is no furvivor, then the executor and the furvivor are 
tenants in common, and ought to join. He agreed, that it is but 
a plea in abatement, and therefore diftinguifhable from the cafe of 
Kempe v. Andrews , where it was pleaded in bar. And the cafes in 
the Regifter and Fitzherbert’s natura brevium are for him ; for if the 
right had furvived, the executor of the dead trader could not have 
had account againft the furvivor. And 2 Cro. 410. is for the de- 
fendant $ for the objection there is, if it had been brought for the 
1 whole 
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whole, they ought to have joined, and here it is brought for the 
whole. And he cited Moor 188. pi. 235. and 3 Kth. 737. intr. 

Mich. 28 Car.' 2. B. R. rot. 546. as a cafe in point; and 3 Keh. 

798. but his own report is, that the plaintiff had leave to difcon- 
tinue. Holt chief juftice, There is here a joint conftituting of a 
bailiff, and therefore the contract will furvive ; and the bailiff (ball 
have an a<ftion againft the furvivor for his wages. If the bailiff WInch ?*• 
accounts, he fhall deduft his charges out of the effects of both ; but * rg ’ 
that which is clear upon the account ftated, will belong to the ad- 
min iftra tor and the furvivor, but the furvivor (hall take the whole, 
and allow » moiety to the adminiftrator. It would make ftrange 
confufion, that the one fhould fue in his own right, and the other 
in another’s right. And of that opinion the whole court feemed 
to be. But quere, if any judgment was given ? And Holt chief 
juftice faid in this cafe, that if there are two tenants in common 
of a reverfion expedant upon a leafe for years, upon which a rent 
is referved, they may join in debt for the rent, or fev$r j and the 
one of them may have an adion for the moiety of 2c /. rent, but 
not for 10 /. and fo it has been adjudged. Afterwards judgment 
was given in this cafe according to the opinion aforefaid, and upon 
error brought in the Exchequer-chamber the faid judgment was 
affirmed. 


Aftill verf. Clerk. 

p. 10 mil. 3. c. b. 3 Voi. 310, 

R Eplevin. The queftion was upon the pleading between the 
earl of Nottingham and the corporation of Daventry , whether 
the King can grant a fair within the duchy of Lancajler , and out of 
the. county palatine, under the great Seal of England ? And after 
feveral arguments at the bar it was adjudged Pafc. 10 Will. % C. B. 
that he well might j becaufe it is a new royal franchife of a new 
creation, and was not at any time an inheritance in the duke of 
Lancajler. Moor 167. the cafe of Saffron Walden . Raft, entr . 
524. quare impedit , trefpafs. 635. 


5. C, Lutw. 

Ro. Abr.182. 
(Db.) p. 1. 
Me. 874. 

Cro J. 248. 

3 Salk. in. 
Di. 232. 

‘ 1 Lev. 28. 
Grant of a 
fair within 
the duchy of 
. Lancajler, 

. See 37 H. 8. 

cap. 16. 

, Keilw. 90 b» 
1 Init. 4; Os 
Noy 53. 


Rex verf. Salifbury. B. R. 

I F a man prefers a fcandalous petition to the houfe of lords, or 1^1. 

makes an affidavit containing fcandal againll J. S. in B. R. a 
man cannot juftify the publication of this, but it will be an offence 
indidable, becaufe it tends to the breach of the peace. Per Holt 
chief juftice. And fuch an indidlment was denied to be quafhed, 
upon a motion made for quafhing it. 

4 $ 
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Set Stmt* 4 
& 5 Ann for 
amendment 
of (he )4»« 


it ft o tut a 
9 tgtni* 


Term 10 Will, C. B. 

c<mtra f*~ T N an attion upon the cafe the plaintiff declared, that he diftrained 
manfiaM, ce{ta j n coc j cs 0 f ^ a y as a diftrefs for arearrs of rent, in order to 
fell them fecundutn leges et flatuta regini Angltae ; and that the de- 
fendant being conufant of the premifes, refcued them, &c. Not 
guilty pleaded. Verdic't for the plaintiff. Upon which the plaintiff 
prayed his triple damages upon the ftatute of 2 Will & Mar. 
fejf. i . cap. 5. For though the plaintiff does not recite the ftatute, 
nor conclude*o»/r<z j or mam Jlatui , yet it is well enough ; becaufe 
it is a general ftatute, and the diftrefs is of fuch a thing as w«.s not 
^5 Ann tor diftrainable for rent at common law ; and therefore Jeiundum Ic es 
amendment et Jlatuta refers to this ftatute of Will. & Mar. Sed non allocatur. 
of the u*. F or p er curiam the plaintiff does not bring himfelf within the com- 
pafs of the ftatute j for he does not ftiew that the diftrefs was ao- 
S “ 7 ?Z h ‘ S P raifed , nor conc ^ u< ^ e contra for mam Jlatuti. And then ft utub< <n 
nfiu™* et Jlatuta is rather where a thing is proper by the co.nmc .1 

law, and confirmed by ftatute. And adjudged accordingly. J-x 
relatione ttiri Daly. 

Jolliffe verf. Langfton. 

hnlepnvitge A N attorney of the Common Pleas fued a member of the uni- 
when hk fuel i\ verfity of Oxford \ who prayed his privilege, which is, not 
* member of to be fued in another place. And per Powell juftice, the general 
anunivcifity. worc | s 0 f t he ftatute will not extend to take away a paviLge be- 
fore in ejfe, but will extend to other perfons. If the ftatute had 
not had any conftru&ion, unlefs it extended to perfons who had 
privileges before ; then it would take away their privilege. But 
here the ftatute may have another conflruttion, and the words of 
the ftatute arc not in the negative. See 3 Cro. Harris's cafe 180. 
And it is a reafonable conftru&ion to fay, that the general words 
will take away the general liberty which every one bath to fue 
where he pleafes ; and not take away the fpecial liberty that a man 
hath to fue in C. B. And adjudged accordingly. See Litt. Rip: 
304. Mr. Daly. , r 


Error upon the Ward verf. Bendall. 

principal judg- */ 

ment will not 

hinder the fa- qQire facias againft bail. The defendant pleads, that no capias 
j« 8 orfe/» W ^ iffued againft the principal. The plaintiff replies, that a writ 
charge the of error was fued, and therefore he could not fue a capias, &c. 

bail. * * 

'*■ The 


The defendant demurs. And per Powell juftice, error upon the 
princical judgment is no bar to hinder the fuing of a capias, in 
order to charge the bail. And it was fo adjudged' in this court 
very lately. Judgment for the defendant. Mr, Daly. 


Birt qui tam, &c. verf. Rothwell. Ante 210. 

T HE court deliverd their opinion, that judgment ought to 
be arrefted for the mifrecital of the ftatute againft non-refi- 
dence ; for it was no offence at common law. Then there ought 
to be feme ftatute to fupport the plaintiff s aftion. But there is no 
■fuch. ftatute as the plaintiff has fhewn in his declaration. For 
though the ftatute of Henry VIII. is a general ftatute j yet the 
plaintiff has confined himfclf to the ftatute upon which he de- 
clares, by the words contra formam Jlatuti pracdildi ; and therefore 
his declaration is vitious. The precedents are generally that this 
parliament was held at W JlminJler, hut they do not fay what day. 
•Co. Enter. 158, 203. Ra/L 599. Winch. 53 5. Dugda/e’s fnmmons 
to par!. 496, 8. which is good authority, Ro/linjhead 909. vN.0w 
the courts at IVejhninjler ought to take notice of the beginning of 
all parliaments. The principal of the parliament is the King; and 
when he conies to meet the two heufes, then the parliament be- 
gins. And this relembles the holding of other courts, viz. when 
the judges come, the court is faid to begin to be held. The ad- 
journment of the houfcs is the ad: of each houle ; but when the 
parliament is adjourned by the King, they ‘call it a prorogation. 
Heretofore adjournments and prorogations were looked upon as the 
fame thing, but the effeds of them are very different at this day. 
Now this parliament was held at London' the third of November, 
and adjourned to IVejhninjler ; and it was pleaded in that manner 
in the old precedents, but it Was not vifell pleaded, for the adjourn- • 
ment fliould not be mentioned. And in probability it was only an 
adjournment to IVejhninjler, fo that the hooks arc wrong that fay 
adjourned and prorogued ; for when a fetlion of parliament i« held 
after a prorogation, then they fay, that it was held by prorogation 
fuch a day ; but they never fay held the day of the adjournment, 
but fuch a day of the feffions, without taking notice of the ad- 
journment, which is a continued adt. Now in this cafe the par- 
liament being pleaded to be held apud WcJlmonaJleriuM tertio No - 
vembris, it is ill ; for it was the third of November held at Lon- 
don } but if the plaintiff had omitted the words tertio Novembris, 
it had been well enough, for this parliament was held at Wejl- 
minjter after the third of November . See Nay 33. Judgment quod 
querent nil capiat. &c. Mr. Daly. 

3 • Trin. 
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The court will 
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the beginning 
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Beginning 

what? 

Adjournment, 

Prorogation. 


Pleading of 
prorogations. 
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Sir Jolfn Holt Chief JuJlice. 

Sir Thomas Rokeby] 

Sir John Turton \Juftices, 

Sir Samuel Eyre J 


Ellis . verf. Ellis. 

Intr. Hil. 9 Will. 3. B. R. Rot. 190. 

S. C. 5 Mod. f jl ^ H E plaintiff brought indebitatus ajfumpfit again ft the de- 
I fendant, as executrix to Sir John El.is her hufband, for 
S? cl* Comb. B money lent to her hulband in his life-time. The dcfcn- 

48*. dant pleads, that her teftator was an infant at the time 

‘ of the money lent. The plaintiff replies, that he lent 40 /. part of 

fz Mod. 197. the fum in demand to the teftator to buy neceffaries for himfelf, 
10 Mod. 66. his wife, his children, and his family j and fo they were expend- 
1 wm», 569. e( j^ The defendant demurs. And it was argued for the defendant 
by Sir Bartholomew Shower and Mr. Selby, that the plaintiff has 
not avoided the plea of infancy in the teftator. For, 1. If a man 
lends money to an infant, in order to buy neceffaries, this will not 
charge the infant, but the debt muft be for the very things them- 
felves. 2. It is not fufficiently averred, that the neceffaries were 
bought. 3. There is not any venue , where the 40 /. were expend- 
ed in the buying of neceftaries. But Northey for the plaintiff con- 
feffed, if Ji. lends money to an infant to buy neceffaries, and the 
infant does not lay out the money m buying neceftaries, it will be 
at the peril of A. But herp it is averred, that the 40 /, were 
expended for him, his wife, children and family. And necefti- 
ries for his family will bind an infant. 1 Sid. 1 12. But to this 
the court gave no opinion ; but for want of a venue , where the 
neceffaries were brought, judgment was given for the defendant. 

IN 


ViHUt* 
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I N eje&ment the defendant pleaded not guilty. Arijl'then, reliSla ja<?gm«nt 
verifications, confeffed the adion. And the defendant’s attorney confeffed in 
fubferibed the declaration accordingly. Upon which Mr. Mulj’o 
moved, that the court would permit the plaintiff to enter judgment pi**ded. 
for himfelf. But per curiam the defendant’s attorney ought to come 
in proper perfon* before the mailer of the office, and do it there. 

And though it was urged, that the attorney could not come • by any 
poffibility; yet the motion was denied. 

Sir Henry Bond’s Cafe. . 

S I R Henry Bond was outlawed for high treafon, and was c * fes in R. 

brought to the bar in order to reverfe his outlawry. And Addition, 
error was affigned, that the exigent had not any addition. And up- * Ro. Rep. 
on reading the record, it appeared, that the indictment had not any **S- 
addition. And therefore the queftion was, if the outlawry fhould j 9J n ‘ 7 °’ 
be reverted, whether Sir Henry Bond fhould be araigned upon the Bro. Addi- 
indi&ment. And Holt chief juftice thought he fhould not, becaule PJ e °- 
the indictment appeared to be void. But afterwards at another Sty. f 94 , ,6. 
day the reverfal of the outlawry being pronounced for the error j Vent. 338. 
aforefaid. Holt chief juftice told Sir Henry Bond, that he had li- ^eon? 9 ^! 
berty, either to take exception to the indictment for want of ad- 2::awk.p.c. 
dition, or to wave the exception, and plead his pardon j for with- ‘ 9 °- c *p- * 3 * 
out exception by the ftatute of Hen. 5. the indictment is not Comym^jy. 
void. And Sir Henry Bond waived the exception, and pleaded 
his pardon, as was done in the cafe of lord Dover. And the court 
gave leave to Sir Henry Bond to Hand, during the reading of his 
pardon. 

Owen verf. Butler. 

D EBT upon bond. Upon oyer the condition was, that the Comb. 4 ?j. 

defendant fhould pay three fums of money at three feveral °** nv ' EuIk * 
days. The defendant pleads, that he bath paid the money due at Th«tbeday 
the two firft days, and that the third day of payment is not yet ot P*y® er,t “ 
come. And this is pleaded in abatement. The plaintiff demurs. p !ea ^ 
IFard for the defendant argued, that matter of bar may be pleaded mem. 
in abatement,. 1 Mod. 214. as outlawry 24 Hen. 6. 1. Receipt of ;j® e • Wllfon 
part of the debt pleaded in abatement. And it is not ma'erial, “ 
whether it be a plea in bar or abatement, becaufe the plaintifF has 
confeffcd by his demurrer, that one day is not yet come. Northey 
for the plaintiff, the plaintiff by his demurrer confeffes only that 

4 T which 
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which is well pleaded, Cro. Car. 2 -3. Money paid after the aftion 
brought ought to be pleaded in bar, Holt chief juftice. If a man 
pleads in abatement, it ought to appear, that the plaintiff may have 
another aftion. , Ward. That does not hold in cafe of the plea of 
outlawry. Ho/i. That is only in djfability of the perfon. Judgment 
that he anfwer over. 

Pullen verf Purbecke. 

t 

56^' * S * lk ’ r T"'HE plaintiff having recovered judgment againft the defendant 

Caith. 453. JL for— —————— , he fued an elegit, commanding the 

**““• 1 6 *q Sheriff to deliver all the goods and chattels of the defendant, and 
ii Mod. 361. the moict y of his lands, to the plaintiff. To which writ the fheriff 
Pott. 718. returned, that he had delivered goods to the value of 60/. to the 

1 Sid. 91. p. plaintiff . an( f that the inquifition found, that the plaintiff was 

feifed of two farms, the one of 60 /. per annum , and the other of 

40/. and that he had extended the one farm of 60 /. per annum, 

being an entire moiety. And now it was moved at bar, that the 
court would quafh this elegit, and grant a new writ ; becaufe it 
appeared, that the fheriff had extended more than a moiety. And 
Mr. Nortbey fa id, that if the plaintiff comes .in at the return of 
the elegit, and fhews to the court, that there was partiality in the 
execution of the writ, the court will award a new writ, and entry 
fhall be made, quod vicecomes non mifit breve. Townjh. Judgm. 259. 
3 313. See 1 Sid. 21, 239. Littlet. Rep. 77. And per Holt 

chief juftice, if a writ of elegit is awarded, and it appears to the 
New eietu a- court » ^ the hath not executed it* the court will award 

warded. a new writ, and let afide the old writ. But elegit differs from a 

Elegit ^differ* fieri facias as to goods, though it has been faid, that an elegit as 
eZTuto to g°°ds * s hut 2. fieri facias. For. upon elegit the. fheriff may deji- 

goods. ver the goods to the party, but not upon z. fieri facias. If this mo- 

Cro.Jac.s46. l ‘ on had been made in the fame term in which the return was filed, 

’ the court might have quafhed it } but as there are feven years elapfed 
fince, the court will not intermeddle. 


. Prohibition 
granted be* 
caufe the ctufe 
cf aftion ari- 
fes oat of the 
jnrifdi&ionof 
the court. 


Cook verf. Licence. ' 

M OTION was made for a prohibition, to be direfted to the 
Sheriffs court in Brifiol, upon fuggeftion, that caufes of 
aftion arifiog out of the juriidiftion of the fhcriffs court ought not 
to be fued there. And this motion was made in behalf of the 
defendant in the aftion, before he had appeared, to ftay the pro- 
ceedings of the court, who proceeded to attach his goods in the 
hands of a garnifhee. And Sir Bartholomew Shower oppofed the 

motion. 



motion, becaufe the defendant cannot pray a prohibition upon Prohibition 
fuggeftion of a matter which he could not plead. Now here he p" 4 e y h j d “p* n 
cannot plead this before appearance, and therefore he. ought not to fuggeflionof 
make nich a motion before appearance. And pet Halt chief ^“*! tcr s 
juftice, 4 man fhal! not plead to the jurifdiftion, until he appear. pi e ^je™* y e 
But if the original .caufe of a&ion arofe qut of thp jurifdidion of He* to the 
the court, the garnifhee may plead it j and of that opinion was 
Hale chief juftice. But if it was debt upon a Ample contrail, it ' 

is attachable where the perfqa of the debtor is. And Shower fuid, plead! 
that in the cafe of Clerk v. Andrews , Pafcb. i Will. £? Mar . B. R Foreign «- 
Shower moved for a prohibition to the court of the (heriffs of tachmenc. 
London , to ftay proceedings, where they attached the debt of the 
garnifhee, becaufe it arofe out of the jurifdi&ion; but it was de- ^ws.'show! 
nied, becaufe the debt was upon Ample contrail, which follows the 3. 
perfon of the debtor. 

Hunt verf. Lawioij.* 

A Writ of error was brought to remove a record out of the Variance. 

Common Pleas of a querela between A. plaintiff and B de- 
fendant, and the record certiAed was between A plaintiff and B. 
fmul cum D. E. &c. defendants. And it was moved, that this 
was not the fame record} for a record between A . and B. cannot 
be the fame as a record between A. and B. fmul cum D. E. &c. 

But adjudged no variance, and the precedents are agreeable. 

Theobald verf. Long. 

I F the defendant pleads another aition depending for the fame s. c. c*rth. 

caufe in the fame court, the plaintiff may pray oyer of the re- 
cord, being in the fame court} and if there is no oyer of the record, 2 Kcb.275. 
the plaintiff may Agn judgment by default. For in all cafes where 0yer . 
a deed or record is pleaded, and oyer prayed, if oyer is not granted, J u ^6™ ent ^ 
the plea is as ho plea. Keilw. 95, 96. , '" w 

Rex verf Savage et al\ 

O A PAGE and two others were indited upon the 8 G? 9 Will. 3. indiament, 
cap. 25. for licenAng hawkers and pedlars, in as much as they wh«e it lie., 
fold glaffes without licence. And it was moved, that the indidl- 
ment fhould be quafhed, becaufe it does not lie for this offence} 
for it is an offence created by the faid ftatute, which ftatute direds 
a forfeiture for it, and the remedy how it fhall be recovered and 
1 . beftowed } 
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be (lowed and therefore the offence is not punifhable any other way 
not directed by the faid ftatute. And the court feemed to be of 
that opinion. For by Rokeby juftice, this adt is deligned to raife 
money by the .licences of hawkers, (Sc. not to prohibit hawking as 
unlawful, for it is not prohibited, but only enaded that there (hall 
be licences taken. But the court refufed to qua(h it. Ex relatione 
niri Place. I 


Wilkins verf. Mitchel.- 

Man damus f i ' HE .plaintiff was nonfuit in the town court of Cambridge held 
does not lie, before the mayor there, and the nonfuit entred and recorded. 

otherVemedy The defendant prayed to have judgment for his cods, but the mayor 
ix Mod. 196! refufed it. Upon which it was moved to this court, to have a man- 
R»ym. *u. damns to compel the faid mayor, to give judgment for the defendant 
3 New Abr. U p on t h c nonfuit. But it was denied per curiam , for the defendant 
may have a writ de executions judicii , and a mandamus (hall not be 
granted, where the party hath another remedy. JB< R. mri Place. 

But nota in the cafe of The King v. Bi/hop of Ely , it was faid per 
Lee chief juftice, that the law had been held contrary ever fince 
Eajler term 1 1 Geo. 2. Dr. Bentley's cafe. 


Mich. 
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IO Will. 3. B. R. 1698. 

Sir John Holt Chief Juftice. 

Sir Thomas Rokeby 

Sir John Turton 'Jufiices. 

* * 

Sir Samuel Eyre died the lajl vacation inthe Nor- 
thern circuit at Lancafter, 1 o Sep. 


Matthews verf. Erbo. 

M R. Dee moved to fet afide an execution upon an out- S. c. Cirth. 

lawry againft the defendant, upon affidavit that the de- J, 5 ^ ion t0 frt 
fendant was an alien merchant, and lived beyond the a fide outlawry 
fea, and was commorant there during all the time that upon affidavit, 
the plaintiff proceeded to outlaw him. But it was denied by the 
whole court; becaufe by this means any perfon may contract debts, 
and then go beyond fea, and fo he will be out of the reach of the 
law. But the defendant may bring error, and reverie the outlawry, 
if be. pleafes. 


Pullein vcrf. Benfon. 

Intr. Trirt. 1 o Will. 3. B. R. Rot. 102. 3 voi. 334 

Eborum IT. Tt/TEmorandum quod alt at fcilicet termino Pafcbaeulti - s. c.- * Salic. 

. mo praeterito coram domino rege apod Wejimonafie - 20 

fium venit 'Thomas Pullein armiger nuper vicecomes comitatus prac- Deb: upon° 5 * 
dibit per Carolum Sander fan attornatum fuum, et protulit in curia bail-bond 
diSli dornini regis tunc ibidem quondam billam fuam verfus Johannem 
Benfon alias diSlum Johannem Benfott dc eadem yeoman in cuflodia 

4 U ’ marrejcalli , 
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marrefcalli, &c. de pldcito . debiti et funt plegii de frofeqttendo fci - 
ticet Jobannis Doe et Richer dus Roe quae quidam bilta fequifur in 
haec verba Jf. ' Eborum jf. ‘Thomas Pullein armiger nuper vicecomes 
comitatus praediBi fuerifur de Johanne Benfon alias diBum Johan* 
nem Benfon de eddem yeoman in euflodia marrefcalli marrefcalfiae 
domini regis coram ipfo rege exifiente de placito quod reddat et qua - 
draginta libras legalis monetae Augliae quas ■ ei debei et injufe detinet 
pro eo videlicet quod cum praediBus Johannes vicefimo die Novem- 
bris anno* regni domini fVillelmi tertii nunc regis Angliae % &c. nono 
apud Barnfey in comitatu praediBo per quoddam fcriptum fuutn obit* 
gatorium figillo ipfius Johannis Bgillatum curiaequae dibit dchpini 
regis nunc hie ofienfum cujus datus ed etfdem die et anno cognovif fe 
teneri et fir miter obligor i eidem Tbomaeper nomen Thomae Ptdlein 
armigeri vicecomith comitatus prqedtBi in praediBi s qiiadraginta 
tibris folvendis eidetri Thomae cum inde requifitus' effet praediBus ta- 
uten Johannes licet faepius requifitus , &c. praediBas quadraginta 
libras eidem Thomae Pullein nondum folvit fed illas ei bucufque fol- 
vere omni no contradixit et adhuc contradict t ad damnum ipfius Thomae 
Pullein decern librarum et inde producit feBam , G ic. 

Et modo ad hunc diem fciticet diem Veneris proximo poft crafii- 
num fanBae Trinitatis ifio eodem termino ufque quern diem prae- 
diBus Johannes habuit licentiam ad billam praediBam interloquend' 
et tunc ad refp ndendum, &c coram domino rege apud Weflmonajle • 
Hum venit tarn praediBus Thomas per attornatum fuum praediBum 
quam praediBus Johannes per Wills, rum Manlove attornatum fuum; 
Et idem Johannes defendit vim et injuriam quando , &c. et petit 
auditum feripti praediBi et ei legit ur, &c. petit etiam auditum con- 
ditions ejujdem feripti et ei legitur in haec verba fcilicet conditio 
ifiius obligations talis eft quod ft fupra obligatus Willelmus Benfon 
compareat coram domino rege apud Weftmonaderium die lunae^jproxime 
fofi quindenam fanBi Martini ad refpondendum Jobanni Brook ge- 
nerofo de placito tranfgreffionis ac etiam billae ipfus Johannis verfus 
praefatum Willelmum pro duodecim libris de debito quod tunc haec, 
praefens obligatio vacua fuerit alioquin Habit et premanebit in fuo 
s»t. 13 Hen. pleno robore vigore et effeBu quibis leBis et audit it idem Johannes 
6. pleaded. ^ ctt q UO j jpf e debito praediBo virtute feripti praediBi onerari 
non debet quia dicit quod fer quendam aBum parliament! domini 
Henrici nuper regis Angliae fexti apud TVefimonafterium in comitatu 
Middlefex vicefimo quinto die Februarii anno regni fui vicefimo tertio 
tenti editum ex confideratione regis de magnis perjuriis extorfionibus 
et opprejfionibus quae fuerunt et fuifjent in hoc regno per e/us vice - 
comites fubvicecomites et eorum clerscos coronatores fenefcallos fran- 
cbefiarum ballivos et cifiodes prifonarum ac alios eficiarios in diver - 
fis comitatibus hujus regni ordinatum exiftit et enaBitatum fuit auc- 
toritate ejufdem parliament i inter alia quod diBi vicecomites et 

omnes 
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omnes alii officarii et minijtri praedidi dimittent extra prifonam 
omnimodas performs per>ipjos out eorum aliquem arreftatas vel exi~ 

Jlentes in fua cuflodia virtute alicujus brevis feu warrants in ac- 
tione perflmali out . per caufam indidamenti de tranfgrefjionibus fufier 
rationabilem fecuritatem fujfkientium perfonarum fufficiens haben- 
tium infra » comitatus ubi tales perfonae Jic forent dimijfae ad bah- 
lium five manucaptionem Angliae to bail or mainprifc ad cuj/odiett- 
dum fuos dies in talibus locis qualia did a brevia btllae vel warrant a 
requirerent {talibus perfona feu perfonis quae fuerunt vel forent in 
fua cuflodia Angliae ward per condemnationem executiemem Capias 
utlegatum Jive excomunicatum fecuritatem de pace ac omnibus ta- 
libus perfonis quae fuerunt vel forent commijfae cujlodiae per jftoe- 
dale mandatum alliquorum jujliciariorum et vagabundis renuentibus 
defervire fecundum formam Jlatuti de laborctoribus tantummodo ex - 
ceptis') Et quod nullut vicecomes nec aliquis ojjkiarius feu minifler 
praediStus caperet cut capi caufaret feu facerit aliquam obliga- 
ti one m pro aliqua caufa praedida vel colore officii fui nift tantum- 
modo fibimetipfis de . alt qua perfona nec per aliquam perfonam quae 
foret in fua cuflodia per curfam legis nifi per nomen officii fui et 
fib conditione fcripta quod didi prtjonarii comparerent ad diem in 
diblo brevi btlla Jive warrento ac in talibus locis qualia did a brevia 
billae feu warranto requirerent Et fi aliqui didorum vicecomitum 
vel aliorum officiariorum fve mini fir orum praediclorum caper ent 
aliquam obligationem in alia forma colore officiorum fuorum quod 
ejjet vacua prout per eundem adum inter alia plenius apparet Et 
idem Johannes ulterius dicit quod fcriptum praedidam primo deli - 
beratum fuit per ipfum Jobannem tricefmo die Novembris anno nono 
fupradido quodque praediSlus Willelmus Benfon in conditione praediSla 
Juperius nominatus dido tempore deliberationis et confedionis fcripti 
illius apud Barnfley praedidam fuit in cufodia praedidi Thomae ut 
vicecomitis praedidi comitatus Eborum exiflens per ipfum < Thomam 
eaptus et arreftatus praetextu cujufdam brevis domini regis eidem 
vicecomiti diredi et retortiabilis coram domino rege apud Weflmona- 
Herium certo die termini fandi Michaelis tunc ultimo praeteriio 
ipfoque fVillelmo Benfon fic in cuflodia didi Thomae ut praefertur 
exiftente ipfe idem Thomas, dido tricefimo die Novembris anno nono 
fupradido et non ontea fcriptum obligatorium praedidum cum condi- 
tione praedida colore officii fui vicecomitis comitatus praedidi de 
dido Willelmo Benfon ac de ipfo johanne ut cjus JidejuJfore contra 
formam fiatuti praedidi cepit videlicet apud Barnfley praedidam 
Et fic fcriptum illud vigore fiatuti illius vacuum et nullius ejfedus 
in lege fuit et exiflit Et hoc paratus efl verificare unde petit ju- 
diciam fl ipfe de debito praedido virtute fcripti praedidi onerari 
debeat , &c» 


L. Agar. 


Et 


Demurrer. 


Et‘ praediBus Thomas dicit quod ipfe per aliqua per praediBum 
Jobannem Benfon fuperius placitando allegata ah alltone fua praediBa 
inde verjus ipfum Jobannem habenda praecludi non debet quia dicit 
quod placitum praediBum per ipfum Jobannem modo et forma prae» 
diBii fuperius placitatum materiaque in eodem contenta minus fuff- 
eientia in lege exiftunt ad ipfum Tbomam ab aliionefua praediBa inde 
verfus praefatum Jobannem habenda praecludendum ad quod ipfe idem 
Thomas necejfe non babet nec per legem terras teneta aliquo mode re- 
fpoi\dxre Et hoc paratus eft verijficare unde pro defe&u fujfcientis 
refpopfonis in hac parte ipfe idem Thomas petit judicium et debitum 
fuum praediBum urn cum damnis fuis occajiom detentions debiti illius 
Jibi adjvdicari Et pro cauja morationis in lege fuper placito illo idem 
Thomas fecundum formant ftatuti in bujufmodi cafu nuper editi et pro- 
vifi ofiendit et curiae hie demonfrat has caufas fubfequentes videlicet 
quod placitum praediBum eft incertum duplex et caret forma et non 
refpondet narrations ipfitts Thomae pradiBae. E. Northey. 

Et praediBus Johannes dicit quod placitum praediBum per ipfum 
Jobannem modo et forma prae dibits fuperius placitatum materiaque in 
eodem contenta bona et fujjicientia in lege exiftunt ad ipfum Thomam 
ab aBione fua praediBa inde Verfus praefatum Jobannem habenda 
praecludendum quod quidem placitum materiamque in eodem contentam 
ipfe* idem Johannes paratus eft verifeare et probar e ptout curia , &c. 
Et quia praediBus Thomas ad placitum illud nonrefpondet nec illud 
bucufque aliqualiter dedicit ipfe idem Johannes ut print petit judicium 
Ji ipje dc debt to praediBo virtute feripti praediBi onerari debeat , Isc. 
Sed quia curia diBi domini regis nunc hie de judicio fuodeet fuper 
praemffts reddendo nondam advijatur dies inde datus efi partibusprae- 
' dibits coram domino rege apud Wefmnafterium ufque idem 
proxime pojl de judicio fuo de et fuper prae- 

miffts Hits audiendo eo quod curia diBi domini regie nunc hie inde 
nondum , &c. 

Uond taken hy The cjueftion in law intended by this plea was, if a {heriff arreft 
. ihenff alter a man v i rtuc 0 f a capias, &c. to him directed, and afterwards 
detain him in his cuftody until the return of the writhe expired, 
and then take bond of him, with condition that he (hall appear in 
B, R. at the day of the return of the writ which is there paffed, 
whether this bond is made void by the ftatute of Hen. 6 cap. 10 .? 
"The words of which ftatute 4s to this purpofe are* “ And if any 
«< ofthefaid flieriffs, or other officers or minifters aforefaid, take 
« any obligation” {which is to be underftood of obligations taken 
of thofe who are ward of the fheriff, though the words are ge- 
neral, io Co. ioo. Beaufage'% cafe) “ in other form (which words 
relate to the form preferred by the former claufc) “ by colour of 
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** their offtees, void.” And it Teems that fuch bond 

taken as aforefaid, I?, void^bjf th^ftatate. l?or, i. the obligor was 
in ward of the fhfriff. And tHougn it may be objected, that he 
ought to be in *, lawful ward, and this ward being ‘after the re- • winch to, 
torn of the writ was fajfp imppfonment ? and therefore fuch bond 50. 
might be avoided, by dyrefs of ypprifonmerit; yetit may be an- 
fwered, that for any thing that appears 1 to the contrary, this was ur 
a lawful ward. For fuppofe the iheriff arrefts a man upon a la- 
titat or* capias, and, ttye prifoner does not find fufScient furety, the 
fheriff is not bopnd to let him go at larg^ ; then at the return of 
the writ the Iheriff returns cepi corpus ,' and at the return has not 
the body in court ; the (berifx is amerceable, but yet he ought to 
continue the pri&ner in his cuf(ody for if he fuffer him to go at 
large, it would be an efcapp j lo that the Iheriff mty be faid to nave 
a man lawfully in his ward after the return of the writ. 2. In 
2 Leon 107. by Fenner and bawdy juftices it is held, that it is not 
abfolutely nece/Tary that the obligor tie in adtual ward at the time 
of the bonftmade, tp bppg it within the compaf6 of die 23 Hen. 6. 
cap. 10. for by them, if a map be in prifon in execution, and makes 
a promife to make a bond to the fherffF, in confederation of which 
he is iniarged, apd within an hour after he makes the bond ; this 
bond is within the 23 Hen. 6, cap . 10. 3. He was once in this 

cafe lawfully in his cuftady ; but in the cafe in T. Jones 76. earl 
of Suffolk againft Burkett, it appeared, that the defendant was never i„ tr . Hii. zs 
in cuftody of the Iheriff lawfully. 4. In 2 Sid. 129. Jenkins v. & *9 Car. 2 . 
Hatton, the fheriff arreted a tpan by virtue" of a writ returnable in 
the vacation, and took a bond conditioned fbr his appearance at the 
return of the writ} and in debt brought upon this bond it was ad- 
judged, that the bond was void by the ftatute, but that the fheriff 
fhould ppt be a pierced for the non-appearance of the defendant, 
nor liable to falfe imprifonment. ’[But note, there was no default 
in the fheriff] 2. This bond is taken in another form than the 
ftatute preferibes j for the ftatute preferibes a bond with condi- 
tion, £rr. but this bond is fingle, for a bond made with a condi- 
tion that is impoffible to be performed at the time of the making 
of the bond is fingle, and a fingle bond is void by the ftatute. 

10 Co. 100. 3. This bond was taken by the fheriff colore officii, 
for it was madp to him quat^ms fhciiff, to let the obligor go at 
l^rge. 4, In %Jfeb. 1 08. 100, 122, 1 Sid. 300. Courtney v. Phelps, See t Ktb. 
fuch a bond i$ admitted by the court to be within the ftatute. But S si- 
quaere of that ; fqr though I was prepared to |iave offered this mat- Brumfield V 
ter aboneiaid iq behalf of the defendant in this cafe, yet exceptions Pemuy. 
were taken tp the fprm of > the plpa, fo that the matter of law did • 
not come in question. And lyh". fforthey told mei he was of opi- 
nion, thatfuefr a |»9gd ^ras not whhV the fta'tute 23 Hen. 6. cap. 1 o. 

And note, that the objection, that the obligor was not in lawful 

* A X n ’ ward 




ward of the fheriff at the time of the bond made, is very material ; 
for doubtlefs the detaining after the returti of the writ was falfe im-» 
prifonment in* the fheriff. And though perhaps the fheriff in fome 
particular cafe may juftify a detainer in cuftody after the return of 
the writ, as in the cafe put before, yet no fuch thing appearing in 
the plea, it muft*be taken moft ftrongly againft the pleader. 

wiiUake * o 2 ‘ ^ f eems the court would have taken notice, that this bond 

tlceofthebe- was ma de after the return of the writ j for it was made the thir- 
gmningaod tieth of November, and the writ was returnable die lunae proxime 
h"ed ter* quindenam fauLli Martini in Michaelmas term; and the court 

will take notice, that the thirtieth of November is always after the 
end of Michaelmas term j for they will take notice of the beginning 
and end of the fixed terms, if they will not of the moveable terms. 
See for this, i Sid. 308. Champion v. Skipwith , 1 Ventr. zb 4. 

3 Kcb. 38^. Kelfy v. Green. Cro. Car. 53. Latch 11, 118. 

1 Roll. Abr. 525. Griffin v. Bedle. 1 Sid. 300. 2 Keb. 108, 109, 

122. Courtney v. Phelps. Ante 4. But this matter wasanot drawn 
in queftion, no more than the former. 

But Mr. Northey for the plaintiff took exceptions to the plea. 
1. That the plaintiff has declared upon a bond bearing date the 
twentieth of November, which fhall be intended to be delivered al 
the fame time, and to be then a perfedt and complete deed. Then 
when the defendant comes and fays, that the bond was primo deli - 
berat. the thirtieth, he ought to have traverfed, that it was deli- 
vered the twentieth, or at any time before the thirtieth of November , 
And for want of fuch traverfe the plea is ill, for no anfwer is given 
to the deed upon which the plaintiff declares. And for authority 
in point he cited Teh. 138. 1 j Brown/. 104. Green v. Eden. 2 Cro. 
263. OJhey v. Sir Baptijl Hicks. 

I 

Againft which it was argued by myfelf, that the defendant had 
no need to traverfe the delivery fuppofed by the plaintiff in his de- 
■ Saund. 21. claration. 1. Becaufe it is a rule, that when the defendant con- 
fefles and avoids the matter charged by the plaintiff in his decla- 
ration, he has no need to traverfe it. And farther, if in fuch cafe 
he takes a traverfe, it will vitiate hi^plea. Then to prove, when 
the defendant pleads primo' deli berat. &c. of* a deed at another day 
then is fuppofed by the plaintiff in his declaration, that this primo 
deliberat. has confeffed the very deed upon which the plaintiff de- 
clares, I cited IV. 'Jones 66. the bifhop of Norwich againft Corn- 
wallis, where debt was brought upon a bond dated the thirtieth of 
November , conditioned to perform^m award to be made before the 
firft of June next following, the defendant pleads, that he caufed 
this bond to be written the thirtieth of November, but that he af- 
? terwarda 
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terwards delivered it as his deed the twenty-eighth of April , imd 
that no award was made between the twenty-eighth of April and 
the firft of June, abfque hoc quod ille per praedt&um Jcriptum obli- 
gator ium cognovit fe teneri to tne plaintiff, as he has declared $ and 
upon fpecial demurrer adjudged for the plaintiff. And in 2 Keb. 

108. the judges gave the realbn of th^faid judgment, viz. becaufe 
the traverfe was .repugnant j for he had cbnfeffed the bond, upon 
which the plaintiff had declared, by his plea of prtmo de liber at . for 
if he had not confefTcd it, the traverfe had not been repugnant. 

Then if the primo deliberate confeffes the fame bond, it fufficiently 
avoids it ; and therefore there is no need of a traverfe. See Teh. 

31. Gibfon v. Holer aft, 

2. It is a rule, that a man fliall never traverfe the bare fnppofal 
of a writ or declaration. 1 Edw. 4, 9. 5 Hen. 7. 13. 6 Hen. 7. 6. 4 
1 Leon. 79. Nowhere it is only.fuppofed, that the bond was 
delivered the twentieth. But if it had been exprefly avered, that • 
the deed was delivered the twentieth, the defendant, if he had 
pleaded as here, ought to have traverfed. 18 Hen. 6. 8. Fitzh.. w. Jones 66 . 
bar. 13 1, 8 Hen. 6. 6. b. Therefore in this cafe I cited 5 Hen. 

7. 26. as an authority in point per' Brian and Town fend, who were 205. ° °** 

the judges there j where the cafe was thus : A. brings quaere im- 3 s»lk. 35 «* 
pedit againft B. and declares that C. was feifed of the advowfon in 
fee, aud prefented J. S. his-' clerk, &c. and afterwards by his deed Benfon. 
bearing date the firft of May, GV. granted the next avoidance.'to A. 

J. S. died, and B. hinders A. from prefenting ; B. fays, that well 
and true it is, that C. granted to A. the next avoidance by his deed 
bearing date the firft of May, (Sc. but that it was delivered to him 
the fourth day, and before the fourth day C. granted to B. by his 
deed which here is, &c. and adjudged that the plea was good with- 
out taking a traverfe. And there the diftindion is taken, where 
the delivery is exprefly alledged in the declaration, and where it is 
only fuppofed or intended. See alfo 2 Keb. 108. Courtney v. Phelps , 
by the opinion of the judges thefts no need of a traverfe. But 
note Siderfin 301, who reports thdTame cafe, is contra. See Noy 
4?. And afterwards Wright King’s ferjeant at another day argued 
to the fame purpofe j and alfo, that if a man traverfes matter not 
alleged, it will vitiate the plea. And he.i|fifted upon the difference 
between matter taken by fuppofal, and matter exprefly alledged. 

And he argued, that where a deed is produced, the law intends 
and fuppofes that the grantor was of capacity} yet if debt be brought 
upon a bond, and the defendant pleads infancy, he fhall never tra- 
verfe that he was of full age. The fame law of coverture. Yet in 
both the cafes the law \M*nA$prima facie that the grantor was of ca- 
pacity to grant or bind himfelf. And he relied ftrongly upo^i 5 H. 

7. 26. which cafe he laid was not diftinguifhable from the cafe, in 
queftion. 
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Tnverfeof . Sed non allocatur. For per Holt chief juftice there is here an 
the date of a averment by implication at leafly that this bond was delivered the 
i>0 ° ' twentieth of November ; for the date of a bond is the delivery of 
the bond* .and (hall be always taken fo, if the plaintiff does not 
ihew the contrary in his declaration. And then if the defendant 
varies from it in his plea, he ought to take a traverfe, if the time 
of the delivery be material. Teh. 138. Green v. Eden 16 a cafe 
in point. But the cafe of 5 Hen. 7. 26. is good law, but diftin- 
guiihable from this cafe ; for there the defendant who pleads, is a 
granger to the deed (hewn by the plaintiff, and therefore he is not 
bound to anfwer to the circumftunces of the deed, but only the pri- 
Brook tfiren. ority of the grant. A ftranger to the deed may plead non concejjit, 
g er aifuit eu and not non eji faStum. Contra of him who is party to the deed. 
rtnrd. £ ftranger to a deed may aver delivery of the deed before the date ; 
Stranger. a party cannot. But in this cafe the defendant is party (6 the 

deed. And as to the objection, that if a man pleads infancy in 
debt upon bond, he fhall never traverfe, that? he was of full age ; 
he anfwered, that though the plaintiff has exprefly avferred, that 
the defendant was of full age when he delivered the bond, yet the 
defendant may plead infancy, and fhall not traverfe that he was of 
Trawrfc. full age j becaufe it was alledged out of time, and a man fhall never 
Mich. 4 Edw. traverfe matter alledged put of time. 2. It feemed to the court, 
3. 43. pa*. t jj ere was k ere an CX p re f s averment, that the bond was deli- 
vered the twentieth of November j for the words of the declaration 
are, that the defendant vicejimo Novembris, & c. per quoddam ferip- 
tum fuum obligatorium figi’lo of the defendant Jtgtllatum cujus datus 
ejl eifdem die et anno cognovit fe teneri et obligart to the plaintiff, (sc. 
fo it is averred, that the defendant acknowledged nimfelf to be 
hound to the plaintiff the twentieth of November , which could 
not be if the deed was not than delivered. 

what fhall be But then it was argued by the defendant’s counfel ; that there 

md a traverfe. a traverfe ; for (by them), As effential part of a traverfe is but 
the denial of a material matter alleged by the plaintiff or defendant 
refpe^ively, th.e formal part is abfque hoc ; but that a traverfe is 
good without the words abfque } is exprefly refolved 1 Saund. 22. 
Bennet v. Fjliihs. Thej*here is an averment, -.that the bond was 
delivered the thirtieth of November and not before j which is as exr 
prejfs denial, as if the defendant had faid, that- the bond was fir ft 
delivered the thirtieth of November , abfque hoc that it was delivered 
th? twentieth of November, or at any other time before the thir- 
’ tieth. But as to this the chief juftice faid, that non antea would 
•Mr. Jacob be a traverfe in feme cafes *, but not here, 2. There is here a 

faid, chat the 

reafon he gave wu, that in this cafe one cannot conclude to the country," b^ciufo there ought to fee^thbr inat- 
ter alledged to make the date material ; othenrib whete that it the fifcgle matter hfthefte, 

fpeciaj 
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fpecial demurrer, and caret forma (hewn for caufe. And Rokeby Special de- 
juftice faid, that if a than (hews any thing for caufe of demurrer upon 
record, he may aver other matters ore tenus. . . 

9 

Another exception to the plea wa$ that the defendant has not Aftr*nj*er«. 
fhewn the writ, by which ’ the Sheriff arrefted William Benfon , at not *0 foe* 
large. But to that it was anfwered, that the defendant is a ftran- 
ger to the, arreft, and therefore cannot know at whofe fuit the writ 
ifliied, but the plaintiff himfelf has it in his cuftody, and therefore 
it is well enough. 1 Saund. 14. But to this point the court gave 
no opinion. 

Another exception was, that the plea is double, for the defen- Doable plea, 
dant pleads the ftatute, and alfo has pleaded matter to avoid it at 
common law ; for he fays, that the (heriff took the bond of Wil- 
liam Benfon adtunc et ibidem capto et arreftato % which appears to be 
after the return of the writ, and therefore falfe imprifonment, and 
fo avoidable by durefs. But to this it was anfwered, that it is one Duk&. 
intire plea, and intirely upon the ftatute ; for a man cannot avoid 
a bond by durefs of imprifonment of a ftraoger, and he is a ftran- 
ger who was imprifoned. But to this point the court gave no opi- 
nion. Then I took exception to the declaration, that it is faid. When *dv*n. 
that the defendant bound himfeif to the plaintiff per nomen Thomae tigemay be 
Fullein vicecomitis comitatus pracdt£li, and it does not fay, of what 
county he was (heriff } and the per nomen is to be taken tobe the ken in the 
fpecifick words of the bond ; and fo it is not taken # by the name of •»** °*f® 
office, as the ftatute requires. But the court did not regard this .°J * Sa uadI 
objection, becaufe it appears upon the whole declaration, that he *1. 
was (heriff of Yorkjhire ; and if there was fuch omiffion in the *j^* R 6 *®* . 
bond, upon the oyer the bond ought to have been entered at large, Paim/37]. 5 ' 
and then advantage might have been taken of it, but not now. Neeiv. 
Judgment for the plaintiff by the whole court for want of the j^o. r ' 8o0t 

traverfe. Goyboa ». 

Whiteioft. 


Waters verf. GlafTop. 

T H £ plaintiff declares, that the defendant’s fon was indebted Confidentioe 
to him in ■ and that he had a defign to arreft 

him for it ; that the defendant, in confideration that the plaintiff J sia/396. 
at the fpecial inftance and requeft of the defendant would for- xVent.9, 153.' 
bear to arreft the defendant's, fon until after the twenty-third -of 
Ofiober, the defendant affumcd to pay to the plaintiff on or before i Sauod. 2 lo* 
the twenty-third of OSfober fo much as the defendant’s fon (hould 
be indebted ta the plaintiff upon the balance of the account to be 
ftatcd between the defendant’s fon and the plaintiff j and the plain- 

4 Y tiff 
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tiff averred, that an account was dated of all debts owing by the 
defendant’s fon to the plaintiff, and upon that account the defen- 
dant’s fon was found indebted to.the plaintiff in 20 /. and avers, that 
he forebore to arreft: the defendant’s fon from the time of the pro- 
mife hucufque ; and that the defendant did not pay the the 20/. (Sc. 
Upon non afiiimpfit pleaded, verdidt for the plaintiff. Kn&'lVard 
moved in arreft ‘of judgmertt, that the confideration was not good } 
becaufe fince the plaintiff was to forbear until after the twenty- 
third of O&tober, and the defendant to pay the monpy, on^dr before, 
it might be, that after the defendant had paid the money the plain- 
tiff would not perform his part, hut arreft the defendant’s fon, be- 
fore the time agreed by the promife. Sed non allocatur . For. per 
'• curiam the confideration is well enough, for the defendant has to 
the laft inftant of the twenty- third of O Bober to pay the money, 
and the next inftant for forbearance the plaintiff has performed his 
part, for he is not bound to forbear but only one inftant after the 
twenty-third of Oftcber , and therefore it is well enough, A fe- 
cond exception was, that the defendant affumed to pay all that 
fhouid appear to be due by the defendant's fon to the plaintiff upon 
the balance of the account to be ftated between them, which is 
to be intended of all debts due as well of the one fide as of the 
other, and there is here an averment only, that an account was 
made of all debts due by the defendant’s fon to the plaintiff, but 
perhaps if an account had been ftated of all debts due on both fide.-, 
the plaintiff might have been found debtor to the defendant’s fon, 
and not vice verfa ; and therefore the defendant affumed to pay 
only what fhouid be due upon fuch account; and therefoic lor 
want of (hewing* that fuch an account was ftated, thcplaintiff has 
not intituled himfelf to his a&ion againft the defendant. Sect non 
allocatur. For per curiam , they will not intend after a verdict, 
that any thing vvas due from the plaintiff to the defendant’s Ion. 
Aad judgment for the plaintiff. 

Hill verf. Vaux. 

M OTION was made, that the King’s Eer.ch would grant a 
prohibition to the Spiritual Court, where the defendant V> aux 
libelled againft: the plaintiff for tithes .of milk. And it was ground- 
ed upon a fuggeftion of a cuftom, that every inhabitant in the pa- 
riff, who kept cows there, hapl ufed time whereof,* (Sc. to fet out 
the whole meal of mjlk upon the ninth day of May at night, and 
upon the tenth day of May in the morning, etjic fuper quemlibet 
ttenum diem tunc proxime fequeniem, until one *lamb yeaned in the 
next year following fhouid be Heard to bleat there ; and the milk 
fet out in fuch manner the vicar for the time being Had ufed to 
2 * fend 
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fend a , fervant to bring to him and, that was 4 in fatisfaaion of all 
tithes of milk. And a : ijrije. waa made, that a prohibition fhould 
be granted, nifi caufa,-($.c. Upon which Wright King’s ferjeant 
. at the day appointed argued, that the rule ought to he difeharged ; 
becaufe unreafonable cuftoms a’re void Hob. 175. Topfall v. Fer- Uor«ifooab!e 
rers 329. Barker v. Cocker . Then this cuftom js unreafonable, cuaomj. < 
becaufe it forces the parfon to fend for the milk .where it .is milk- 
ed ; and then if it be a great parifli, he mu ft keep more fervants 
than his vicarage will fuftain. And in Raym.zjy. Dodd., v.;Ingie- 
ton it is held, that tithe milk ought to be brought to the-., parfon ’s 
•houfe. And of this opinion was Rokcby judicc. But Holt chief 
juftice contra. For (by him) if a parifhioner fets forth a cuftom, Tithe milk, 
•to pay the tithes to the parfon at his houfe, though be preferibes P a - V * 
to pay them in kind; this will be a good cuftom. And for that 
he cited the opinion of Popharn chief juftice, 3 Cro. 609. Aujlin 
v. Lucas, where he fays, that a prefeription, to pay to the parfon 
the tenth quart of milk at the parfon’s houfe, would be a good 
/nodus. And per Holt , the refolution in Raym. 277. is an equitable 
refolution, founded, upon the ufage of the neighbouring parifhes. 

See Palm, 341, 381. Wifeman v. Denham. 

2. Wright King’s ferjeant argued, that this cuftom is a plain 
prefeription in non decimando for a great part of the year. For. the 
.prefeription is in truth to pay lets in the compafs of the whole 
year than a tenth part. And then no cuftom is good to pay the 
lame thing in kind, unlefs it be to be paid in a more beneficial 
manner, than that which the law preferibes.* 3 Cro. 609. 2 Cro. 

47. 1 Mod. 229. Moor. v. Field. 1 Anderf. 199. But where Diverfity. 

there is fome alteration in the payment of that which the law ap- 
points for the advantage of the parfon, though the advantage be 
1’aiaH, yet the cuftom fhall be good. Hob. 230. 

But againft this Corners King’s counfel argued, that the cuftom 
was good. For (by him) the ufual time for ceafing from this pay- 
ment in this parifh is the middle of March ; for being in Lincoln - 
Jhire, there are no lambs yeaned before that time. Then for the 
days in which the parfon is deprived of the tithe which the law 
gives him, he receives very great recompence, in receiving the 
whole meal of milk every ninth day, when the cows give more 
milk than they do in March and April. And he cited the cafe of 
Lee v. Collins., 1 Roll. Abr. 648. C. 3. where it is faid, that it is a 
good modus for tithes of eggs, to pay in Lent thirty eggs for all 
tithes bf eggs. Sedition allocatur. For (per tot am curiam ) the 
cuftom is ill, and it is a ptftin non decimando. For fuppofe a lamb n tnik(im 
bleats there at the end of December, or at the beginning of Jama- mania, 
ry , the parfon fhall loic tithes for four months and more. Then 

a man 
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a man cannot prefcribe to pay lefs of the fame thing; but ought to 
prefcribe, to pay fome other thing in lieu of it; or to pay it in 
i’ome other manner than the law prefcribes. And per Holt chief 
juftice, this does not refemble the cafe of the thirty eggs in Lent, 
for there the cuftom binds the parilhioner to the payment of fo 
many at that time; and whether he has hens or not, he is obli- 
ged to it; fo that he may be obliged to buy eggs, to pay the par- 
Thirty eggs (on; and that makes it a good cuftom. But if the cuftom was that 
for tithes of h c ffiould pay thirty eggs of his own hens, the cuftom would be ill. 
hens, 1 ill. The rule for the prohibition was dilcharged. 

s 

Hawkins verf, Cardy 

C. 1 Salk, f | A H E plaintiff brought an adion upon the cafe upon a bill of 
C«th 466 A exchange againft the defendant, and declared upon the cuf- 
s. C. ii Mod. .tom of merchants, which he (hewed to be thus; that if any mer- 
* ‘buIH 2 chant fubferibes a bill, by which he promifes to pay a fum of mo- 
Bro. U Cafo 9". ney to another man or his order, and afterwards the perfon to 
■pi. 5 2 . whom the bill was made payable indorfes the faid bill, for the pay- 
ment of the whole fum therein contained, or any part thereof, to 
another man, the firft drawer is obliged to pay the ium fo indorfed 
to the parfon to whom it is indorfed payable ; and then the plain- 
tiff (hews, that the defendant Cardy, being a merchant, fubferibed 
a bill of 46/. 195. payable to Blackman or his order; that Black- 
man indorfed 43/ 4 s. of it payable to the plaintiff, &c. The de- 
fendant pleaded an inefficient plea. The plaintiff demurred, and 
the defendant joined in demurrer. And adjudged per totam curiam , 
Apportion- that the declaration is ill. Fora man cannot apportion fuch per- 
® ent * fonal contra#, for he cannot make a man liable to two adions, 
where by the contra# he is liable but to one. As if A. grants a 
rent charge of 20 1 . per annum to B. B. grants iol. to C. C cannot 
compel the terretenant to attorn. So if lands are conveyed with 
warranty to A. and B. their heirs and affigns, if partition be made, 
the warranty is extin#. See Hob. 25. Roll, . and Ojborne's 
•cafe. But if in the principal cafe the plaintiff had acknowledged 
the receipt of the 3/. 1 5 r. the declaration had been good. And 
•though it was objeded by Mr. Nortbey for the plaintiff, that the 
plaintiff has mad^ payment of a part to be part of the cuftom, and 
therefore it was well enough by the cuftom. Holt chief juftice 
anfwered, that this is not a particular local cuftom, but the com- 
mon cuftom of merchants, of which the law takes notice ; and 
therefore the court cannot take the cuftom to be fo. And the 
whole court were of opinion, that judgment ought to be entred for 
the defendant. But upon the importunity of Mr. Nortbey leave 
was given to the plaintiff, to difeontinue Upon payment of cofts. 
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Rex verf. Sir Richard Raines. 

A Mandamus was dtre&ed to Sir Richard Raines, to command $. C. 1 Salk. 

him to grant probate of the will of Edith Pinfold to one 
Richard Watts, who was' made executor of it. 'Sir Richard Raines Mandamus to 
makes return to it, and admits, that Edith Pinfold made her will, compel the 
and Watts executor of it ; but fays farther, quod luculenter et ju - 
dicialiter fuit probatum, at conjlat to him, that Watts is worth ftration. 
nothing, but abfconds for debt ; and therefore that it is lawful to 3 William* 
him to defer the granting of the probate, until Watts find fuffi- SeeLd. Hard, 
cient fecurity to perform the intent of the will. And it was ar- *15. 
gued by Sir Bartholomew Shower, Mr. Montague , and Dr. W til r 
the King’s advocate general a civilian, that this return was good, 
and that a peremptory mandamus ought not to be granted. And 
Dr. Waller faid, that in fad the cafe was thus; Edith Pinfold 
made her will, and Richard Watts her nephew her executor, and 
devifed to him 100 /. for a legacy, and fome cattle; (he devifed 
alfo to Baines her brother 500 1 and the refiduc of her perfonal 
eftate to the fon of Baines ; the will was brought by Baines to the 
prerogative court to be proved ; and it was oppofed by Huntley, 
but was not promoted at all by Watts ; fentence pafled in the pre- 
rogative court for Baines ; upon which Huntley appealed to the 
delegates, and the fentence there was confirmed ; whereupon the 
will was returned into the prerogative court, and then Watts 
claimed probate ; but upon examination it appeared to the judge, 
that he was an infolvent and neceflitous man, and had received 
his legacy, and therefore the judge required caution } upon which 
Watts obtained this mandamus, and to it the judge made this re- 
turn, which (by Dr. Waller) is good. For 1. if there^ is any 
default in the judge in the a’dminiffration of his office, it is a pro- 
per fubjedt for an appeal; for this will, being of chattels, is al- 
together of eccleliaftical conufance ; and therefore as the fpiritual 
judge (hall judge of the validity of the will, fo he pught to make 
a judgment, whether he ought to grant probate of it or admini- 
Aration, or if the executorffiip be conditional, as it may be, whe- 
ther the condition be performed, &c. in all which cafes if he makes 
a falfe judgment, the proper remedy « appeal, and not to come in 
this manner for remeay to the King’s Bench. 

2. He argued, that the judge has done nothing, but what in . 
fuch cafes he ough^to do ; for in fuch cafes he may properly re- 
quire caution. In the time of the heathen emperors the teftaments 
were repoled in, the colleges of the pontificcs , and from the firft 
* ^ 2 Cbriflianily 
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Cbrijlianity of the Roman emperors the bilhops were intruded with 
them. Now the civil law was, that fecurity ffiould not be de- 
manded de haerede , which at that time included what we now call 
executor, unlefs he was infolvent j and then it was lawful to de- 
mand caution or fecurity. But after this the cannon law followed, 
and then they made ufe of the word executor which was before 
included in the word heir ; and of them there are three fort?. 
Sorts «f exe- j . Legitimus, viz. the ordinary. 2. Da tits , viz. he whom the 
anor5, ordinary appoints, and he always gives fecurity. 3. 'feflamentarius , 
who came inflead of the heir, which is he whom we call executor 
t ixj' eto w. And then as the heir before, if he was infolvent, al- 
ways gives caution ; fo for the fame reafon an infolvent executor 
always gives caution. To fay the truth, there is a difference made, 
when the teftator knew at the time of the making his will, that 
the perfon, whom he conftitutcd executor, was then infolvent, 
and when the executor is become infolvent by matter ex pojl fatto j 
but at what time. Watts became infolvent, does not appear in this 
cafe ; and therefore to juftify the adting of a judge, the court will 
intend, if it be material, that he became infolvent fmee the cl.-ath 
of the teflatrix, rather than at the time of the will made, Liuzc. 
pr ovine, lib. 3, 23. tit . de tejlamentis , it is faid, that no religious 
man lliall be executor, unlefs his fuperior takes care to give cau- 
tion for the due execution of the will, and for the lois that may 
happen by his adminiftration ; and Linivocd gives the reafon of it, 
bccaufe it appears that fuch a perfon is infolvent ; which proves 
that infolvent perfons ought to give caution. So Lin r w, cap.Jiatut. 
before the executor be admitted by the ordinary to execute the 
will, he ought to take an oath, &c. (which is the conftant prac- 
tice, and yet no mention is found of fuch oath, before that which 
thele conftitutions in Linwoodmvkzs of it ; and yet before the new 
ftatute if quakers refufed to take fuch .oath, no probate of any will 
ufed to be granted to them,) et ft oporteat , fays Linwood, he fhall 
give fufficient caution. To the fainepurpofe » Swinb. 6 part, par. 
r.mutor nen H* P a S' 3^3» 3 ^ 4 * To which Sir Bartholomew Shower added, 
««/.«/. that if an executor is non compos, the ordinary is not bound to 
grant probate to him, becaufe he hath apparent difability to exe- 
cute the will, which ftrongly refembles this prefent cafe. 2. He 
faid, that if the executor refufes to take the oath, this amounts to 
a refufal of the office, and the ordinary may grant adminiftration 
cum tejlamento annexo Why then {hall not the refufal to give 
fecurity amount to a refufal of the office of executor j fince there 
is no pofitive law, that in fuch cafe the ordinary (hall adminifter 
an oath, more than in this cafe that he ihall demand caution ? 
3.' He faid, that mandamus' s are granted oftentimes, to compel the 
granting of adminiftration j and rightly, becaufe they feem to be 

founded 



Mich. Term io Will. 3 363 

founded upon the aft of parliament, which appoints the granting 
of adminiftrations j but one cannot find any precedents of man- 
damus, to compel the judges of the civil law, to execute their law, 
which feems to be the prefent cafe. 

But again ft this it was argued by Mr. : Nort&ey. and Mr. Eyre , 
that a peremptory mandamus ought to be gtwed. For (by them) 
the return is not fufficient, becaule it is, quod conjlat , &c. which 
is no pofitivc averment. Raym 153. 2. They argued, that the See stile 

prerogative court cannot in fnch cafe require caution, for the fame D.visv. > * 
Teafons that die court afterwards gave for the ground of their 
judgment, and therefore unncceflary to be repeated. 

Per Holt chief juftice. Wills and teftaments are of ecclefiafiical Wills of e«le- 
conufance, not by force of the civil or cannon laws (for they bind ^'“ ,conu * 
no farther here, than as they have been received here) but by the 
law-of the land. Then if the ecclefiaftical courts proceed to in- ^ nte 86* 
large the power of the judge, contrary to that which the common 
law allows the King’s Bench will prevent all forts of encroach-- 
ments As if an executor be fued in the cccleliallical courts to Execamrfo d 
make diftribution, he not being rcfiduary legatee ; though that to makeV-* 
were allowed by the canon law, yet the King’s Bench would ftr.bution. 
grant a prohibition to flay any fuch fuit ; for all fuits for diftribu- 
tions were prohibited by the King’s Bench, until the >?. £? 23 Car . 

2. cap. xo. made them lawful. Dr. Waller has nut quoted any ca- 
non law, that the ordinary in fuch cafe ought to take caution ; and 
the common law will not permit him, to evade f.-curitv, for the 
insolvency of the executor. For fuppofe in this cafe (as the fuel is) Executor will 
the executor will not give fecurity, and yet will not renounce the notgivecau- 
cxecutorflnp ; the ordinary cannot compel him to give fecurity. l!00 ' 

What mull be done ? Though the refufal of the oath amounts to Oath refuted, 
a refufal of the office of executor (became the oath is allowed by 
the common law, for it is proper to take a promillbry oath, that 
he will execute the office juftly, which he is going to execute) 
yet the refufal to give fecurity will not amount to a refufal of the 
office of executor j becrufeit is .againfl common right, to require 
collateral fecurity. Then the teflament will continue in force, the 
ordinary cannot grant adminiflration cum tejlamento annexo, and fo 
there will be a failure of juftice, no body being capable to fue the 
teftator’s creditors. One half of what one finds in Linwood is not 
the law of -the land. And as to the cafe of religious perfons, ob- 
jected out of Linwood, he faid, that if a monk be made an execu- Monk made 
tor, he cannot accept the office without leave of his fuperior ; executor - 
and then if the fuperior gives him leave to be exeputor, without 
giving other collateral fecurity, the fuperior by his leave given is 
become fecurity j and if the monk commits a deva/lavit, the fuit 
•> {hall 
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{hall be again ft the abbot and the monk, and the execution will be 
of the goods of the houfe. And burton juftice agreed with Holt 
chief juftice in omnibus. But Rokeby juftice feemed to be of opi- 
nion, that the grievance in the prefent cafe would be properly re- 
medied by appeal. And he faid, that in the province of Tork fe- 
curity was always given upon the granting of the probate of a will, 
without any difpute made about it. Upon which a ,day Was giVCIl 
to Dr. Waller , to certify the King’s Bench, by producing prece- 
dents, whether the practice had been in the prerogative court to 
take caution in fuch cafe. At which day no precedent of it being 
{hewn, nor fatisfadtion thereof given to the court j Holt chief 
juftice with the concurrence of the other judges pronounced the 
opinion of the court, that a peremptory mandamus ought to be 
granted in this cafe j becaufe the ecclefiaftical court cannot require 
caution in this cafe j i. For when a man is made executor, no 
body can add qualifications to him, other than thofe which the 
teftator has impofed ; but he {hall be who, and in what manner, 
the teftator {hall judge proper. 2. The executor has a temporal 
'right, of which he is barred by the refufal of the probate, inafmuch 
Hxecutor can- as he cannot before probate fue in Weftminjler-ball. 3. There are 
not fuebcfore no precedents in the canon law, to warrant this j and the pradtice 
probate. has been always contrary. And if any cafes happen, in which 
equity may be requifite ; there is another channel here, where it 
runs without refoiting to the fpiritual court, viz. chancery. A 
. premptory mandamus was granted. And note, Mr. Robert Eyre 
told me, that the lord chancellor Somers well approved this refo- 
lution. 


Jackfon verf. Pigott. 


S C. 1 Salk. 
127, 129. 

Bill accepted 
after it was 
payable. 

Cotryms 75. 

1 1 Mod. 410. 
212. * 

/V- J"4- 


• yfSfumpfit upon a bill of exchange. The plaintiff declares, that 
J. S. drew a bill of exchange upon the defendant dated the 
twenty-fifth of March 1696, payable within one month after ; 
that afterwards, viz. fuch a day in April 1697 he {hewed the bill 
to the defendant, and he promifed to pay it fecundum tenorem et 
’■ effettum billae praedidlae. Non afl'umpfit pleaded, and verdidt for 
the plaintiff. Sir Bartholomew Shower moved in arreft of judg- 
ment, that the promife was void, becaufe impoflible to be per- 
formed, the day of payment being paft at tne time of the ac- 
ceptance of the bill, and fo impoftible to be performed fecundum 
tenorem et effeSlum billae praedtftae j all which appears upon the 
plaintiff s declaration. To which Mr. Northey for the plaintiff an- 
l'wered, that it will amount to a promife, to pay generally. Of 
which opinion was the whole court. And Holt chief juftice took 
the diftindtion, where the day of payment is paft at the time of 

the 
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the acceptance, as it was in this cafe, and where the day of pay- 
ment is to come. In the former cafe acceptance to ‘pay Jecundum 
tenorem et effettum billae will amount to a general acceptance to 
pay the money contra in the latter cafe. For in the former cafe 
it is impofiible to pay the money as the bill appoints. But he faid, 
that it had been better in this cafe, to have declared of a general Declaration 
promife, without having reftrained it by the tenorem et effetfum 
billae. And (by him) in fuch cafe the acceptance of a bill amounts, 
to an exprefs promife to pay it. But (by him) if the plaintiff de- 
clares, that the acceptance was before the day appointed for the pay?- 
ment, and that he accepted to pay it fecundum. tenorem et effeSlum 
billae praediBae ; and it appears upon the evidence, that the accep- Evidence v«- 
tance in fad was after the day of payment j that would be againft «« from the 
the plaintiff. Judgment for the plaintiff. ec »r*uo». 

C Ovenaht. The plaintiff declared upon an indenture of fettle- Covenant, by 
ment upon marriage, by which the father fettled certain lands f “* We 1 
to the ufe of J. S. for four years, and afterwards to the ufe of the * Lev. 26,9*-. 
ion for life, and then to the daughter for life, and then to the iVeot. 17?. 
fir ft, fecond, &c. fons of their two bodies in tail, &c. and the 
father covenanted, that the lands fo limited in jointure, after the skin. 40. 
expiration of the four years, fhould be, and for ever continue of 
the annual value of 200/. per annum > and the breach was align- 
ed, that the lands were not of fuch value. This adion was brought 
by the fon againft the executor, who demurred to the declaration. 

And Mr. JVard took exception, that this covenant did but extend Expoficionaf 
to the cftate for life limited to the wife for her jointure, and then fen « nc «- 
the fon cannot have an adion. For the words [eftate fo limited 
in jointure] reftrained it to this cftate only ; and the fecurity muft 
be intended to have been for the benefit of the wife only, to the 
end that {he might be certain of a jointure of fuch a value. And 
it cannot be intended, that the father meant to oblige himfelf to 
fccure it to his fon. And he cited Hob. 273, 329. 2 Saund. 413, 

Aleyn 10. 2 Ventr. 140. cafes where covenants are reftrained by 

the intent of the parties. That the words [for ever continue] 
cannot be conftrued, to make a perpetual covenant, but muft have 
fo'me reftridion ; and that which he had mentioned, feemed to be 
themoft proper ; and that if this conftrudion were not made, the 
words [fo limited in jointure] would be idle and of no effed ; 
for it does not appear, that there were any other lands comprifed 
in the deed. But Nor. bey for the plaintiff argued, that the cove- 
nant is, that after the four years the lands Ihould be and continue 
for ever, &c. Now the fon having by the limitation of the deed 
the next immediate eftate after the four years expired, if this 
covenant is not conftrued to extend to him, it will be deftroyed ; 

* 5 A fince 
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fince his eftate commences immediately upon th*e expiration of the 
four years. .Which Holt chief juftice granted, and faid, that the 
words Hands fo limited in jointure] were only a defcription of the 
lands "to which the covenant fliould extend ; and it is advan- 
tagious to the wife that the lands ftiould be of fuch value to the 
fon of her hufband, for the may live in a more plentiful manner. 
And as to the objection, that the words would be idle and of no 
effedl, he anfwered, that notwithftanding any thing to the con- 
trary appearing to the court, their might be other lands mention- 
ed in the deed ; and if the defendant would have taken advantage 
of this exception, he fliould have prayed oyer of the deed, to the 
end that it might have appeared, that there were no other lands 
comprifed ; for the plaintiff has no need to fhew more of the 
deed in his declaration, than concerns his cafe. And as to the 
Direrfitjr. extenfivenefs of the covenant he took this difference, that it 
would extend to all e dates raifed by the deed, As if H. limits an 
eftate to A. for life remainder to B. for life, remainder to the 
firft, fecond, &c. Tons of their two bodies, remainder to his own 
right heirs, with fuch a covenant annexed to it, it will extend 
to the eftates for life, and the eftates tail ; but if for default of 
iffue of the bodies of A. and B. the reverfion defeends to the 
collateral or lineal heir of H. he ihall never take advantage of 
it, becaufe he is not privy to the coniideration of the deed, nor 
party to the deed, nor is his eftate raifed by the deed. But if in 
fuch cafe the remainder had been limited to the right heirs of A. 
or B. or of J. S. they might fue upon this covenant, becaufe 
they had taken by the limitation of the deed, and are privy to 
it. Judgment was given for the plaintiff by the whole court. Ex 
relatione m'ri Jacob. 

Rex verf Bradford. 

» j-n r T\/T R - Upton moved to quafli an indidtment, in which Bradford 
not 'perform- 1V-JL was indidted, for not curing the pox of J. S. in three 
ing a promife. weeks, contrary to the promife of the defendant, he being a phy- 
2 alk ’ln 7 Bant ** c * an . ’ an< * the whole fadt fpecially fet forth in the indidlment 
hamaWe! 1 Anf * was quaihed nifty by Rokeby and Turton juft ices, abYentf 
Holt chief juftice. 
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Mich*. Term lo Will 3* 3 6y 


Cook verf. Harris. 

Intr. io Will. 3. B. R. Rot. 49a 

T H^I plaintiff brought debt againft the defendant as affignee 
of a term, being executor of the firft leffce ; in which the 
plaintiff declared, that he demifed a meffuage to John Harris for 
the term of twenty one years, rendering 60 1. per annu a rent, et 
quod pojlea, viz. primo JuJii, totum rejiduum termini praediSti an - 
norum devenet per ajfignationem to the defendant ; and this adfcion 
was brought for rent due at the Michaelmas following. The de- 
fendant pleads, quod ante diem fohitionis redditus praediSli aut 
■aliqua pars inde devenit debita, (he affigned totum Jlatum , interejfe , 
et terminum fuum viginti et unius annorum, to J. S. viz. 29 Junii , 
find that the affignee accepted it, &c. The plaintiff replies,' that 
the defendant affigned totum jus titulum Jlatum, interejfe et rejiduum 
dtEli termini ipjtus Marine (y'z. the defendant) in narratione prae - 
di£la Juperius JpeiiJicata et eseprejfa, to defraud the plaintiff. The 
defendant rejoins, and traverles the fraud. Upon which the plain- 
tiff demurs. And Mr. Nortbey took exception to the plea, becaufe 
it appears that the defendant affigned before the term was affigned 
to her by the affignment, of which the plaintff declares ; but ffie 
does not fay, that (he affigned after. Now it may be, that it was 
re-affigned to her again upon the firft of July, which is very con- 
fident with her plea, and then (he (hall pay the plaintiff his rent. 

But if the plea had been, that after the defendant was affignee (he 
affigned, viz. fuch a day, which in fa& was before the day of the 
affignment to her mentioned in the plaintiff s declaration, there the 
■viz. had been void, and the plea good. But contra, fince the A 
words pojl ajfignationem are not in the plea. And per Holt chief •videlicet it 
jufticc, this plea ought to have {zidpojl ajfignationem ; for the de- V0ld - 
fendant muft either traverfe the affignment mentioned in the Affignment 
plaintiff s declaration, or confefs and avoid. And therefore here 
if the plaintiff had not replied, this plea had been ill; but here the agami^he"* 
plaintiff has aided it by his replication, where he fays, that the de- affignee. 
fendant affigned totum jus titulum Jlatum interejfe et rejiduum diSti Replication 
termini ipjius Marine in narratione praediSla Juperius Jpectficati , &c. aidsavmou* 
And (by him) the ancient method of pleading affignments was, ple ** 

- virtute cujus the affignee entred and was poffeffed ;* but that is dif- 
ufed now, for the affignee has the eftate in him before entry, though 
not to bring tre(pafs. And (by him) if there be an ageeement be- Trefpaf*. 
tween the lefior and leffee that the leffee (hall pay the rent at the 
beginning of every year before hand ; when the lefiee at the end of 
the firft year pays his rent (which he defigns for the year following) 

yet 
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Rent when yet in judgment of law it is rent for the year paft, and fo the leflee 
ae ? in judgment of law pays no rent far the Iaft year, of the term. 
Alignment Theri Rokeby juftice took exception to the plea, that it is not faid, 
wMoumm- tkat.^ie plaintiff had notice of the affignment. And he faid, that 
t i ce , * it was adjudged in the Common Pleas betwen Honey and Pitcher , 
3 Lev. *9^. that in fuch cafe there ought to be notice. [Seea l^entr. 234. 
3 R«p. 338. Note, Mr. Place told me, that he was in the Common Pleas when 
this cafe of Hovey v. Pitcher , was adjudged; and judgment was 
given by Pollexfen , Powell and Rokeby, that the leffor ought to 
have notice, contrary to the opinion of Ventris.] But Holt chief 
juftice faid, that judgment of the Common Pleas was reverfed in 
the King’s Bench upon error brought, by the opinion of the whole 
court ; which reverfal was grounded upon the reafon of Walker % 
cafe, 3 Co. 23, &c. Judgment was given for the defendant. 

Yard verf. Eland. 

s c. 1 2 Mod. jQSfumpJit. The plaintiff declares, that forafmuch as the defen- 
ce 1 Salk ^ dant was indebted to the plaintiff’s wife as executrix of J. S. 

' for Arrears of rent incurred in the life-time of J. S. the defendant 
Canh. 462. affumed to the plaintiff, that in Confide ration that the plaintiff at 
Bro. Execu- the fpecial inftance and requeft of the defendant would forbear to 
Vs ik 47 ->o6 ^ ue t ^ ie defendant until Michaelmas next following, he would pay 
jrnk. 79°p! t ^ lc mone y t0 the plainiff, &c. and that the plaintiff ajfumptioni of 
56. the defendant fidem adbibensi orbore to file, &c. until Michaelmas, &c. 

6 Mod. 93. avers, that his wife is alive, and that the defendant has not paid 
the money. And upon non aff'umpjit pleaded, verdidt for the plaintiff. 
Hufband and And Gould King’s ferjeant moved in arreft of judgment, 1. That 
#fUon OU " m * w '^ e ou ght to have been joined, becaufe the nufband has this 

2 WiifoB4i4. debt in right of the wife, asftie is executrix ; and then this promife 
will follow the nature of the debt, and ftiall be ajfets-, and therefore, 
the wife ought to be joined. The cafe in Teh. 84. and 2 Cro. 210. 
fays, that it was ill for want of averment that the wife was alive j 
but it does not fay, that it had been good if her life had been averred. 
And the cafe 1 Hid. 299. Hyrrel v. Bennet , is where the debt was 
in the proper right of the wife j but here the original debt is due to 
the wife as’ executrix, and the debts when recovered muftbe aJJ'ets, 
which could not be, if the nature of the contract were altered, for 
then it would be a devajlavii ; and if it be not altered, the wife 
ought to be joined. But Mr. Carthew.^ rgued e contra , Of which 
opinion was the whole court. Pot per Holt’chxti juftice, the wife 
could not be joined here* beOaUfe fee is neither privy to the con- 
traft, nor the perfon to whom the money ought to be paid. 
If the money had been to be paid to the wife, then there might 
have been fome reafon to join her with the hufband. For if A. 

2 affumes 
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aflumes to B. to paymoney fa C. upon good confideration, C. 
may have an aftion againft A. for this money. But here the pay- who dull 
ment was appointed to be to the huSband, and reafonably j for by- *« ve <'/«*/'• 
the marriage the whole administration devolves upon hit#, and he **' 
might have releafed this debt, and. therefore forbearance by him is. ^‘j^ ofthe 
a good confideration to maintain ajfumpfit. Bui a recovery in this 
action would make a new contract, which would amount to a de- Dtv< v 
vajiavit. (For it will i\ot be ajfets of the teftator’s eftate ; for if A <fc&. 
the hulband dies before execution fued, the executor or admini- 
strator of the hulband, and not the wife, Shall fue execution ; and 
it will not be like a recovery by both of them.) And then the 
hulband will be chargeable to pay out of his own eftate as much as 
he has recovered ; but the old debt cannot be extinguished until the Extinguifli- 
money be paid to the hulband ; for the promife is only a more fub- 01 * 
ftantial fecurity, or rather another fecurity, for the debt j but it 
cannot extinguish it, becaufe it is of an inferior nature. But it 
might be a queftion, if the wife died after judgment in this aft ion, Queflion. 
and before execution, by what means a man might make his ajfets ; 
for it has been adjudged, that where an adminiftrator recovered in 
trover for goods, and before execution the administration was re- 
pealed, the defendant maintained audita querela. If an executor fub‘ - 
mits to an award, it is a devajlavit after tne award made. 21 H.j. 29. Dt-vaftwit. 
If a woman executrix marries a man who commits a devajlavit , 
it is a devajlavit in both, and upon devajlaverunt returned, judg- 
ment Shall be againft them both ; and if the hulband dies, it Shall 
furvive againft the wife. Then fetjeant Gould took another ex- 
ception, that it is not averred, that when the defendant defired a Averment, 
day of payment, the plaintiff consented to give it him ; but it is 
only laid, quod ajfumptioni 'J idem adbibens he forbore ; fo that the 
defendant might remain in fear all the time, and then the conside- 
ration fails. But to this it was anfwered by the court, that it is 
averred that the plaintiff forbore, &c. which is fufficient oonfent. 

Judgment for the plaintiff. 

• I 

Bufhell verf. Lechmore. 

C ovenant for non payment of rent. The defendant pleaded 
eviftion, and concluded with a traverfe, that he at any time 
•enjoyed the land from the time of the eviftion until the day upon 
which the rent became* due. The plaintiff replies, that he en- 
tered by virtue of a power referved to him in the lealc, and tra- 
verfes the eviftion. The defendant demurs; And Holt chief ju- 
ftice took exception to the plea, that the trayerfe was immaterial ; Immaterial 
but yet he was of opinion, that it Would ndt vitiate the plea j be- 
caufc where a traverle is immaterial* the adverfe party is not ex- 3w„f ftr . 

£ B eluded 
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eluded from an anfwer, but%m reply, and traverfe the material 
partof the plea ; and therefore this is aided by the general de- 
murrer. But if it had been (hewn for caufe upon a fpecial de- 
murrer, it had Seen ill. But then he was opinion, that the tra- 
verfe in the plaintiff's replication was an anfwer to the defendant’s 
plea ; and then the defendant, by not taking ilfue, has vitiated his 
plea t for whether the plaintiff entered by virtue of any power, or 
whether he was a mere trefpaffer, if the defendant was not evicted, 
it will be no fufpenfion of the rent. Judgment for the plaintiff. 
Ex rel. m'ri Jacob . 

Johnfon verf. Long. 

T H E plaintiff brought an adtion upon the cafe again ft the de- 
fendant; and declared, that the defendant 21 Jpril 9 Will. 3. 
eredted a wall, which flopped the ancient lights of the plaintiff's 
houfe, fife. The defendant pleads, that the plaintiff brought an- 
other adtion in Eajier term laft pall, for the eredting of this wall 
the firft of Oftoker before, and recovered ; and avers, that it was 
for the fame eredting, fife. The plaintiff demurs. And judgment 
for the defendant. For though he might have another adtion for 
the continuance, yet he cannot have another adtion for the fame 
credtion. Judgment for the defendant. 


Rex verf. Gall. 


S C. 1 Salk. 

37*- , 

Carth. 46^ 

Pardon. 

Scy. 340. 

2 Mod. 246. 

2 Keb. 401. 

1 Sid. 360. 
Jo. '9J. 

a Cro. 178. 

3 I nil. 176, 

I Cro. ns. 


A N information was exhibited againft the defendant upon the 
ftatute of 5 fif 6 Ed. 6. cap. 1 4. par. 9. for having bought 
live cattle, and having fold them again, not having depaftured 
them five weelqs in his own pafture, fife. Upon not guilty plead- 
ed, a fpecial verdidt was found, in which the adt of general par- 
don 6 fif 7 Will. 3. cap. 20. was found, by which all offences (ex- 
cept thole thereafter excepted) committed before the twenty-ninth 
of April 1695, were pardoned ; then follows an exception (upon 
which the queftion in this cafe arofe) of all offences committed 
contrary to any ftatute, or to the common law, for which any in- 
formation, fife, at any time within two years next before the day 
of afiembling and holding of the faid parliament, or at any time 
fince, had been commenced or fued, fire, in any pf his majefty’s 
courts at Wejlminfler, (sc. and is depending and remaining to be 
profecuted, fire, and the jury find, tnatno information was com- 
menced, fife, or depending, fife, againft the defendant for this of- 
fence at the day of afiembling and holding of the laid parliament, 
nor within two years before ; but that this information was com- 
3 menced 
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menccd god fued againft the defendant afterwards* and before the 
twenty-ninth, of April 1695# a *^ was then depending; and if 
this offence be pardoned* then they find the defendant not guilty; 
and if not* then guilty, CSc. And it was argued by. Sir Bartbob- Expeitim 
mew Shower for the defendant, that thefe relative words in the ex- fenwnte ** 
ception, viz. at any time fince, &c. (hould be expounded to refer 
to the firft day of the afiembling and holding of the parliament, 
which is the firft day of the feflion, at which time this ftatute by 
relation was a law, for the judges cannot take notice of the time 
when it palled the royal aftent. I $id. 310. And therefore fince 
the feflion begun the twelfth of November 6 Will. 3. and at that- 
time there was not any information depending, the defendant was 
not by the exception exempted from the benefit of the pardon. 

But againft this it was argued by Mr. Nortbey for the informer, that To what day 
though an a& (hall be conftrued generally to relate to the firft ■ &««• (halt 
day of the feflions,yet that does not hold when there is a particu- ” lMe ‘ 
lar day mentioned, in which cafe the relation of the aft is con- 
fined to foch a day. Plowd. 79. b. Bro. parliament * 86. Hob . 222. 

And he cited l'ome cafes, where things done in the term ftiall not 
relate to the firft day of the term. 1 Sid. 373, 432. and 4 Co. 70, 

Hynde ' s cafe. A deed inrolled- generally of .fuch a term may by 
averment be tied to the particular day upon which it was inrol- 
led. Then fince the twenty- ninth of April is appointed by the par- 
liament, for the time to whicli the pardon (hall extend 5 and fince 
the ad, by mentioning any time fince, and which remains to be 
profecuted, (hews that it refers to another time fince the firft day 
of the feflion, that 6ught to be underftood of the twenty-ninth of 
'April to which the pardon extends ; and more efpecially fince the 
fame claufe of exception refers as to another particular to the thir- 
tieth of April. Of which opinion was the whole court. And 
they held that the exception ought to be taken as generally, and 
as large, as the purview ; for the parliament could never defign, that 
their pardon (hould extend to pardon offences until the the twenty- 
ninth of April , and that notwithftanding their exception, which 
reftrains it from pardoning thofe which they thought unworthy of 
their pardon, (hould be fo (hort, and that fuch (hould be un- 
puniihed. Wherefore they held Sir Bartholomew Shower’s con- 
llrudion abfurd* and for this reafon were all ready to pronounce 
judgment againft the defendant. But then another exception was Mot on ™ * r . 
darted -by the defendant’s pounfel in arreft of judgment; that in reft of jade, 
this cafe no information will lie in the King’s Bench for this of- 
fence; becaufe by 21 Jac. 1. cap. 4. it is enadted, that all informa- arguIT 
tions, &c, upon penal ftatute? (hall be profecuted before julitces of *' J«. 1 c 4 . 
affizc, nifi prius, oyer and terminer, nM l.goal-delivery, and ju dices 
of peace, Cof. having power to inquire* hear and determine them ; penal adt, nor 
arid not in the courts of Wejlminfter, nor in other place, Gfc. and “P°® «. 

(hat King’* ficncb. 
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that if fuch profecution fhould be in any other place, it fhould 
be void. And therefore fince power is given by the .aft 
EdiD 4 6. to the jufttces of peace, to inquire of fuch offences at their 
felons,* this profecution by the ftatute 2 1 Jac. 1 . is abfolutely 
void. But it was argued by Mr. Wells for the King, that this cafe 
is different from all other cafes upon penal ftatutes. For by him, 

1 . Though the ftatute 2 1 Jac. 1 . appoints the profecution of of- 
fences againft penal ftatutes to be before jufticcs of affize, of the 
peace, &c. yet the ftatute extends only to fuch things whereof the 
(aid courts had conufance before. 2. It extends only to fuch 
things whereof they might inquire before by verdift of twelve 
oJ <M ei«Mw» rae ”' Now this offence, for which the information is exhibited 
rrocercf upon a g a inft the defendant, was not an offence at common law ; then 
i, & 6 Kdw. 6. the juftices of 'peace can'not have any other jurifdiftion than that 
lap. 14. par. which is given them by the ftatute ; but the ftatute 5 & 6 Edw. ;6. 

cap. 14. par. 10. does not give them power to inquire by verdift 
twelve men or a jury j but it gives them power to proceed in afum- 
mary way, by examination of two witnefles j for the ftatute gives 
them power to make procefs as though they had power to try bv 
inquifition } which is a plain intimation, that they had not power 
to try by inquifition. 2. The. words are, that they lhall inquire, 
hear and determine, &c. by inquifition, prefentment, bill or in- 
formation, before them exhibited, and by examination of two law- 
ful witnefles j or by any of the fame ways or means, &c. Now 
the words hear and determine ought to be applied to the exami- 
nation of two witnefles ; for it would be abfurd to lay, that they 
lhould hear and determine upon inquifition ; for that is only a 
bare accufation. Then they not having power to proceed to the 
examination of thefe offences by jury, the ftatute of 2 1 "jac. 1 . 
does not extend to them ; and therefore the information well lies. 
But if the words of the ftatute had been [hear and determine] 
generally, that would have been underftood by \ erdift, &c. 
Sed non allocatur : For per Holt chief juftice the word [or] 
disjoins the intire lentence, and therefore the juftices may pro- 
ceed by any of the faid methods. And the whole court were of 
opinion, that this information was reftrained by 21 Jac. 1. cap. 
j Lev. 71. 4. And Holt chief juftice faid, that he was of opinion, that 
aftions of debt upon penal ftatutes were within the 21 Jac. J. 
cap. 4. though it was otherwife adjudged between Barnes and 
Hughes, i Ventr. 8, And Hale chief juftice was of the fame opi- 
nion with Holt , and thought that there was no difference between 
an aftion of debt upon a penal ftatute, and an information, they . 
being only different ways of proceeding to recover the penalty, 
for that may be as well recovered before juftices of peace by 
information, as by aftion of debt. But Rakeby and burton juftices 
faid, that informations in the name of the attorney general were 

with- 
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within the exprefs words of the 21 Jac. 1. Bat as to adlions 
of debt upon penal ftatiiteS, they would not give any opinion. 

And for this reafcm only judgment was, that the information fhould 
be quafhod> becauft contrary to the ftatute 21 Jac. 1. cap. 4. tii/i, 

€dc. But the laft day of the term Mr. Mouhtague offered for caufe, 
why the information ihould not be qualbed j that (by him) the 
buying and the felling make but one offence j then if the buying 
happens in one county, and the felling in another, the .juftices of 
peace of neither county, cad proceed ; which would make a failure Fiuore of 
of juft ice, if the fuperior courts are abridged from intermeddling, jaflice. 
And though in the prefent cafe both the buying and the felling 
were in the fame county, that will not alter the law. And he 
cited Latch 192. as in point. 3 Keb. 247. And to the end that in 
this vacation the law, as welt with regard to informations as to 
adtions of debt upon penal Statutes, might be fettled by all the 
judges, this cafe was adjourned till the next teriri. And Holt chief 
juftice faid, that the ftatute 2t Jac. 1. cap. 4. principally aimed at 
the court of Star-Chamber , which at the time of the malting of the 
adt had affirmed an exorbitant jurifdidlion, Adjoiirnatur. And af- 
terwards, as Mr. Robert Byre told me, the' matter was com- 
pounded. , 

Hit. 10 Will. 3. Holt reported the opinion of all the judges to 
the ferjeants, to be, 1. That debt would not fie in the Ring’s Bench 
for a common informer, unlefs the caufe of adfiori arofe in Middle- 
sex ; and then it would lie in the King’s Bench. 2. That where a 
remedy is given by debt,. &c. by fubfequent ftatutes, in any court 
of record, the adt of 21 JaC. t. will' not extend to if, for they are 
a repeal as to this purpofe of the ftatute 21 Jac. 1. But (by him) 
where a fubfequent adt gives a popular action, it ought to be brought 
in the proper county within the equity of zi jac. 1. 

There was a cafe' between. Dauby and Lavees Pafch. ft JPill. 3. 

C. B. Debt for - — - - " — for exercifing the trade of a coach-maker, 
not having, ferved an apprenticeship, &c. according to 5 Elite, cap. 

4. Nil debit pleaded. Verdidt for the plaintiff. And motion was 
made inarreft of judgment, that debt does not lie by 2'i Jac. 1. cap. 

4. but the penalty ought to have been fued for before the juftices 
of affife, &C. Bed non allocatur. For per curiam l , debt lies in 
fuch-cafe in the common pleas; for otherwif* the ftatute 21 Jac. 1. 
would be conftraed' to take away all adtions of debt, &c. which 
was not the intent of the aft. But then judgment was flayed until, 

&c. becanfe ft was a q.ueffion- to the court, whether the trade of a 
coach-maker Was. within the ftatute of Elizabeth'. 

5 C 
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Savile verf* Roberts. 

Intr. Trin. 9 Will. 3. B. R. Rot. 724. 

3 Vol. 39 6. , 

208 T/L/^dHiftntus teri * us Dei gratia Angliae Scotiae Franciae et Hiber- 

s.°c. 7 Salk. niae rex fidet defenfor , &c. deleft 0 et jideli Juo Georgio Trely 

>3- militi capitali jufticiario Juo de banco falutem. Quia in recordo et 

CaniT* 4 ^* P roce !f lt acetiam in redditione judicii quae fuit in curia nodra coram 
' 4 * vobis et fociis veflris jufliciartis riojlris de banco inter Jacobum Robert s 
Error open et IVillelmum Savile nuper de Mexbrougb in comttatu, &c. armige- 
£r“ " rum de quadam tranfgrefjione fuper cafum eidem Jacobo per prafatum 
10 Mod *1 IVillelmum Mata, ut dicitur , error intervenit mani/eftm ad grave 
I* Mod'. 257." damnum ipfius Willelmi, ficut ex querela fua accepimus nos erro- 
1 Sid. 424. rem, ft quit fuerit , modo debito corrigi, et partibus praediftis plenam 
1 Saund. 228. et ce lerem jujlitiam fieri , volentes in bac parte , vobis mandamus , quod 
ft judicium inde reditum ft, tunc recordum et proceffum praedifta 
cum omnibus ea tangentibus nobis fub Jigillo veftro diftinfte et aperte 
mittatis et hoc breve , ita quod ea babeamus a die Pajchae in quindecim 
dies , ubicunque tunc fuerimus in Anglia , ut infpeftis recordo et. pro- 
cejfu praediftis, ulterius inde pro errore Mo corrigendo fieri faciamus, 
quod de jure et fecuitdum legem et confuetudinem regni noftri Angliae 
fuerit faciendum. Telle meipfo apud JVeftmnafierium decimo Jexto 
die Februarii anno regni noftri none. 

Hungerford. 

Refponfto Georgii Treby mi litis capitalis judiciarii infra no- 
tninati . 

Recordum et proceffum loquelae unde infra ft mentio cum omnibus 
ea tangentibus coram domino rege ubicunque, &c. ad diem infra con- 
tentum mitto in quodam recordo buic brevi annexo , prout interius mibi 
praeciptur. George Treby. 

Placita irrotulata apud Wetlmonaderium coram Georgio Treby mi - 
life et fociis fuis ju/liciariis de banco de termino Sanftae Trinitatis 
anno regni domini fPillelmi tertii Dei gratia Angliae Scotiae Franciae 
et Hiberniae regis ftdei defenforis, &c. oftavo. Rot. J 7 3 7. 

Declaration in Eborum ff. Willelmus Savile nuper de Mexbrougb in comitatu 
? fc fl 0r "d* 1 '* P rae di&° armiger attaebiatus fuit ad rejpondendum Jacobo Roberts 
Ufely p!o- de placito tranfgreffmis fuper cafum, &c. Et unde idem Jacobus 
raring a man per Robertum Darwent attornatum fuum querilur, quod praediftus 
Hi Helmut Savile, maebinans et nequiter et malitiofe intendens ipfum 
««. Jacobum minus rite praegravare ac turn variis labor ibus et expenfis 

3 " praetextu 
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praetextu et cobre juftitiae et legit procejfus defatigare opprimtre et 
multipliciter damniftcare , fmicaufa rationabili \ f ex malitia Jua prae- 
cogitata apud Barnejley in comitatu praediBo apud generqlem quarte - 
rialem fejftonem pads domini regis tentam per adjoumamentum ibi - . 
dem pro le Weft Riding in comitatu praediBo quint 0 decimo die OBo- 
bris anno regni domini regis nunc feptimo coram Georgia Cooke baro~ 
netto , Micbaele Wentworth , Willelmo Lowtber militibus , Roberto 
Monkton , Godjrido Bofwile, Ricbardo Nettleton, • Jobanne Brad- 
JJjawe, Nonas Parker armigeris, et alih jufticiariis diBi domini 
regis ad pacem in le Weft Riding in diBo comitatu confervandam nec 
r.on ad diverfa felonias tranfgrejjiones et alia malefaBa in le Weft 
Riding comitatus praediBi perpetrata audiendum et terminandum af- 
Jignatis , &c. ipfum Jacobum Roberts et quofdam Ricbardum Offerton 
generofum , Willtlmutn Shertcliffe , ‘Tbomam Middleton , Samuelem 
Roberts , Ellenbam Roberts viduam, Tbomam Roberts , Ricbardum 
Holden, Tbomam Sheepjhanke, Antonium Hendley , Jonatbanem CroJfe % 
Gcorgium Sbeepjbanke, Antonium Roberts , Benjaminum NicbolJ'on , 
ft — uxorem ejus, Georgium Littlewood, Jofepbum Dell et 

jonatbanem White , per nomina Ricbardi Offerton nuper de Skirburgb 
in comitatu praediBo generoft , Willelmi Sbertcliffe nuper de eadem 
laborer , Tbomae Middleton nuper de Mexbrougb in comitatu prae- 
diBo laborer , Samuelis Roberts nuper de Beneby in comitatu prae- 
diBo laborer , praediBi Jacobi Roberts nuper deltadem laborer , Elle- 
nae Roberts nuper de eadem viduae, ‘Tbomae Roberts nuper de eadem 
laborer \ Jonatbanis Croffe nuper de Skirburgb in comitatu praediBo 
laborer , Georgii Sheepjhanke nuper de Beneby prqediBa laborer , 

Anthonii Roberts nuper de eadem laborer, Benjamini Nicbolfon nuper 
de eadem laborer , et • — uxoris ejus, Georgii Littlewood nu- 

per de Skirburgb praediBa laborer , J of phi Dell nuper de Beneby 
praediBa laborer et Jonathani White nuper de eadem laborer , de eo 
quod ipft fecundo die OBobris anno regni domini Willelmi tertii Dei 
gratia nunc regis Angliae , &c. feptimo vi et armis apud Beneby 
praediBam in le Weft Riding comitatus praediBi riotofe routofe illicite 
et injufte fefe affemblaverunt et congregaverunt , et adtunc et ibidem 
riotofe et routofe obflupaverunt cum quibufdam poftibus pagulis et re- 
paguliik quondam viam pertinentem praediBo Willelmo Salvile pro con- 
vehenats decimis granorum et foeni ipftus Willelmi Savtle a villa 
de Beneby praediBa ufque ad villam de Mexbrougb praediBam , 
ita quod idem Willelmus Savile eadem via ftcut praeantea gaudere 
non pofft j et alia enormia eidem Willelmo Savile intulerunt ad 
grave damnum ipftus Willelmi et contra pacem diBi domini regis 
nunc coronam et dignitatem fuas, necnon contra formam Jlatuti, 

&c. falfo indiBari malitiofe fecit et procuravit, ac indiB amentum 
illud verfus ipfum Jacobum Roberts falfo et malitiofe profecutus 
fuit et profecutum ejffe caufavit, quoufque idem Jacobus Roberts po- 
Jha, fcilicet ad generalem fejfimm quarterialem pads diBi domini 
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regis tent am in et pro It Weft Riding tomitdtus praediSH apud PontefraSl 
vicefitno primo die Aprilis anno regni dpmint nofiri Willelm tertii Dei 
gratia , nunc regis Angliae , (Sc. oSlavo coram Henrico vicecomite 
Downe , Lionello Pilkington baronetto et aliis Jodis fuis juficiariis 
difli domini regis ad paeem in le Wejl Riding in comitatu praediSlo 
conjervandam , necmn ad diverfa felonias tranfgrejfmes et alia male- 
fafaa in le Wef Riding comitatus praediSli perpetrata audiendum et 
terminandum ajjignatis , debito modo fecundum legem et confuetudinem 
bujus regni Angliae inde acquiefatus fuit. [And then he lays it 
for procuring him to be indited by another indi&ment for a riot 
committed in the fame manner the third of QSlober, (sc. as aforefaid.] 
Print patet Qtporum quidem praemifforum praetextu idem Jacobus Roberts non 
da® r< Src" Jolum in bonis nomine Jama credentia et aejlimatione Juts praediSli s 
quibus praeantea gavifus J'uerit magnopere iaefus ac in diverfs nego- 
tiis licitis et bontfiis agendis multipliciter impeditus exijlit, verum 
etiam idem Jacobus valde graves et arduos labor es fubire et diver fas 
denariorum fummas pro acquietatione fua praediSla et ejus exonora- 
tione in bac parte expended e et erogare ccaShts et compulfusjuit, ad 
damnum ipfius Jacobi Roberts viginti librarum, Et inde producit 
ft Slam, (Sc. 

Et praediSlus WMelmus Savile per Willelmum AUabie attornatum 
juum venit et defemtt vim et injuriam quando, (Sc. et dicit quod ipfe 
in nullo efl culpa hi lis de praemijjis praeaiSlis fuperius et impofitis prout 
praediSlus Jacobus fuperius verfus eum queritur } Et de hoc ponit fe 
fuper patriam , .et praediSlus Jacobus fmiliter. ldeo praeceptum c/l 
vicecomiti, quod venire faciat hie a die fanSlae trinitatis in tres fep- 
timanas duodecim, (Sc. per quos, (Sc. qui nec, (Sc. ad recognofcen - 
dum, &c. quia tarn, (Sc. Ad quern diem jurat a inter partes de 
praediSlo placito pojita fuit inde inter eas in refpeStum ufque ad bunc 
diem , fcilicet a die fanSli Micbaelis in tres fepti'manas tunc proxime 
fequen. nifi jujliciarii domini regis ad ajjifas in comitatu praediSlo 
capiendas ajignati per formamfatuti, (Sc. die Jabbati vicefmo quinto 
die Julii proxime praeterito apud cajlrum Eborum in comitatu prae- 
diSlo prius venerint, (sc. Et modo bic ad bunc diem wait praediSlus 
Jacobus per attornatum fuum praediSlum et praefati jufticiarii ad 
Poftet. ajjifas coram, (S c. miferunt bic recordum Juum in bare verba . Rotlea 
die et loco infracontentis coram Edwardo Ward mijite capitali barone 
fcaccarii domini regis et Jobanne Turton milite urn jufticiariorum 
diSfi domini regis ad pladta coram ipfo rege ienenda ajfgnatorum ju- 
jiiciariis ipfius regis ad ajjifas in comitatu Eborum capiendas ajjig- 
natis per for mam Jlatuti, (Sc. venit infra-nommatus Jacobus. Roberts 
per attornatum fuum infra-contentum, et infra -Jeriptus Wt Helmut Savile 
licet folemniter exaStus non venit fed defaltam fecit \ Tdeojurata unde 
infra ft mentio cafiatur verfus eum per defaltametjuratores juratae 
i Hitts exaSli quidameorum, viz. Samuel Midgley, Willems Metcalfe, 
• Radul- 
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Radulpbus Marfden , Abrabamus Haigb, Robertas Taylor, Richardus 
Burton, Cbrijlopborus Shaw , "Johannes Telborne>et Johannes Pilling, 
veniunt et in jurat a ilia jurati exijlunt } Ef quia rejidui jurat orum 
ejujdem juratae non comperuerunt, idea alii de circumjlantibus per 
vicecomitem ccmitatus praediBi ad hoc eleBi ad requifitionem praediBi 
Jacobi Roberts ac per mandatum ju/lidariorum praedlBorum de novo 
apponuntur, quorum nomina panello infra-fcripto affilantur fecundum • 

J or mam fiatuti in hujufmodi cafu nuper editi et provifi j Ac jurat ores 
Jic de novo appofiti , viz. Thomas IVard, Wtllelmus Pulleine et Jo- 
hannes Priejl, exafti Jimiliter veniunt, qui ad veritatem de infra - 
contentis Jimulcum aliis juratoribus praediBis prius impanellatis et 
jurat is dicendam eleBi triati et jurati dicunt fuper facramentum fuum, 
quod praedidts Willelmus Savile ejl culpabilis de praemiffis interius ei 
mpojitis modo et forma prout praedittus Jacobus interius verfus 
earn queritur, et afftdunt damna ipfus Jacobi occajione infra -fcripta 
ultra mifas et cujlagia fua per ipjum circa feSlam fuam in hoc parte 
appofita ad undecim libras, et pro mijis et cujlagiis illis ad quadra- 
ginta folidos : Et quia jujliciarii hie Je advifare volunt de et J'uper 
praemijjis , priufquam judicium inde ■ reddant, dies datus ejl praefato 
Jacobo hie uj'que in oSiabas fanSli Hilarii de audiendio inde judicio 
j'uo , eo quod iidem jujliciarii hie inde nondum, &c. Ad quern diem 
venit hie praediBus Jacobus per attornatum fuptm praediSlum. Et 
J'uper hoc vifts praemijjis et per jujliciarios hie plenius intelleSiis. 
Confideratum ejl quod praediBus Jacobus recuperet verfus praefatum Judgment. 
Wiilelmum dam a fua praediBa ad trefdecim libras per juratores prae- 
diBos in forma praediBa ajfejj'a, necnon decern et Jeptem libras eidem 
Jacobo ad requijitionem fuam pro mijis et cujlagiis fuis praediBis per 
curiam hie de incremento adjudicatas , quae quidem damna tn toto fe 
attingunt ad triginta libras', Et praediBus Willelmus in miferi - 
cordia. 

The {ingle queftion of this cafe was, if A. procures B. falfly and 
malicioufly to be indidted of a riot, upon which indidbnent B. is 
acquitted j whether B. may have an adion againft A. for fo falfly 
and malicioufly procuring him to be indided ? And after verdid 
for the plaintiff, this was moved in arreft of Judgment by ferjeant 
Lutwycbe for the defendant. And it was argued by ferjeant Wright 
for the plaintiff in Michaelmas term 8 Will. C. B. And after 
having been argued two or three times at the bar of the court of 
Common Pleas, the judges in Hilary term 8 Will. 3. pronounced 
their opinions in folemn arguments. And Nevill and Powell juftices 
held, that the adion would well lie. But Treby chief juftice was 
of opinion againft the adion. Whereupon judgment was entred 
for the plaintiff. Upon which error was brought for the defendant . 
in B. R . And it was argued by Sir Bartholomew Shower for the 
pl ai ntiff in error, and by myfelf for the defendant. Hi 7 . 9 Will v 
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B. R. and by Mr. Hdll for the plaintiff, and Mr. Nortbey for the* 
defendant, Pafcb, 10 Will. 3. B. R, And now m this term Hofa 
chief juftice pronounced the refolution of the court, that the aftion-' 
would well lie ; and therefore all the court was of opinion,' that' 
the judgment ought to be affirmed. And Holt chief juftice faid, 
that this point is* not primae impreftionis, but that it has been much 
unfettled in Wejlminjler-hall, and therefore to fet it at reft is at this 
Damtgu to timevery neceffary. And, 1. he faid, that there are three forts 
f u PP° rt “ of damages, any of which would be fufficient ground to fupport , 
1. Sandal, this aftion. 1. The damage to a man’s fame, as if the matter 
Whereof he is accufed be fcandalous. Yelv. 46. 2 Cro 32. And 
this was (he ground of the cafe between Sir Andrew Henley and . 
Dr. j Burjlall, Raym . 180. But there is nofcandal in the crime for 
*. Damage to which the plaintiff in the original aftion Was ind idled. 2. The 
the perfon. fcCond fort of damages, .which would fupport fuch an action, are 
" ftifih as - are done to the perfon j as where a man is put in danger to- 
Ioffe hiS life,' brdifnb, or liberty, which has been always allowed a- 
good foundation of fuch an aft ion, -as appears by the ftatute dc - . 
tirtfpiratoribus (in the printed book faid to be made 33 Edw. 1. but,, 
ihfaft it was made 21 Edw': 1. as my lord Co^obferves, 2 In ft. 
£6*. where the parliament defcribes a confpirator, and the ftatute 
of Wefitn. 2. cap. id. which gives damages to the party falfly ap- 
pealed, refpeSlu babito ad itnprifonatfientum tt tirrejlationem corporis , 
and alfo ad infamiam ; but thefe kinds of damages are not ingre- 
j. Damage to dients in the prefent cafe. 3. The third fort of damages, which 
tu« properly will fupport fuch an aftion, is damage to a man’s property, as 
where he is forced to expend his money in neceffary charges, to 
acquit himfclf of the crime of which he is accufed, which is the 
prefent charge. That a man in fuch cafe is put to expences is- 
without doubt, which is an injury to his property ; and if that in- 
jury is done to him malicioufly, it is reafonable that he fhall have 
an aftion to repair himfelf. And though this doftrine has been 
queftioned lately, it was always received in ancient times. 3 Edw. 3s: 
I 9 *' 3 pi- J 3 * 7 Hen. 4 * 3 1 * a ‘ 11 Hen. 7. 25, 26. Fitzb. 

nat. bir. 1 16. Stile 379. Atwood v. Monger. But it was objefted 
at the bar againft thefe old cafes, that they were grounded upon 
a confpiracy, which is of an odious nature, and therefore fufficient. 
ground for an aftion by itfelf. But to this objeftion heaftfwered, 
without *d*- that confpiracy is not the ground of thefe aftions, but- the damages 
mage h no done to the party* for an aftion will- not lie for the gruatoft con- 
ground for (piracy imaginable, if nothing be put in 'execution t - 9- C<f< ' GJJ 
an a£Uon. jp.. Jones g^, but 'if the party be damaged, -the aftidn' willJie.* 
I^rorti whence it follows, that the damage* is the ground -of the > 
aftion,. which is as great in the prefont cafe as if there had been- a 
confpiracy. And Fitzb. not. br. 114; b‘< fays, that where two 
caufo a man to be indifted, if it be falfe and malicious, -he fhall have 
• ■ - - 3 confpi- 
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confpiracy ; where one, he IhalHiave cafe : fo that the actions are/* wafo * 
founded upon one common foundation, but the number of the * 10 ' 
parties defendants determines it tp the one or to the other 2. Though 
in the old books fuch adions are called confpiracies, yet they are 
nothing in fad but adions upon the cafe. For confpiracy (to writ of coo. 
fpeak properly) Hes only for procuring a man to be indided of f pi«ey» fw 
treafon or felony, where life was in danger. Fit zb. nat. bre. 1 16. a. w 41 T ie,i 
{Note, ST reby chief juftice was of the fame opinion in C. 5 .] And 
if fuch an adion befucd againft^two defendants for procuring a man 
to be indided of a ftnaller offence, though the word coqfpiraveruht 
be in the writ, yet if one of them be acquitted, the other may be 1 Wiifdn 21 ,, 
found guilty. 1 1 Hen. 7. 25. 2 Infi. 562. 1 Sound. 228. 1 Roll. S - F * 

Abr. 1 12. Contra , of a proper adion of confpiracy ; fdr there if 
the one be acquitted, no judgment can be given againfl: the other. 

But confpiracy, though it be not put in execution, is a crime, and 
is punishable in the leet. But in^in adion for . a 'confpiracy no 
vilainous judgment Shall be given, unlefs the life was endangered 
by that confpiracy ; and therefore where it is brought for a tiref# 
pafs, it is only an adion upon the cafe. 


Objcdion. The opinion of the judges in tjje cafe of Sit Andreiiy 
Henley and Dr. Burftall. Raym. 180. was, that no adion will lie 
for falfly and malicioufly procuring a man to be indided of a tref- 
pafs. He faid that he remembred that they were of fuch. opinion, 
and denied the cafe of 7 Hen. 4. 31. But to that he anfwered, 
that though he had a great regard to what the judges then faid, fo? 
the court was then compofed of very knowing men, yet that opi- 
nion was not judicial, lor fuch matter was not then in queftion. 

But in this cafe if the grand jury had found ignoramus, no adion ’ i gn rami re. 
had lain againfl: Savile for preferring the bill, becaufe Roberts hid *«««• to »» 
not been imprifoned, nor fcandalizcd, nor put to expences. . 


Objedion. Such adions will difcourage prolecutlons 2nd there 8ee * wafon, 
is no more reafon that an adion Ihould be maintainable in this cafe, 3 ° z * 
than where a civil adion is fued without caufe, for which no adion 
will lie. If a man Handers another by fuing of an adion in a pro- 
per court, no adion will lie for it. 2 R. 3. 9, 10. Kei/w. 26. 

Anfwer.. There is a great difference between the fuing of an adion 
malicioufly, and the indiding of a man malicioufly. When a man 
fues an adion, he claims alight tp himfelf, or complains of an in- : 
jury done to him; ppd if .a, man fancies he has a right, he may fue' 
an adion. 4 Co. 27; m^kc^a-difference, that if a man calls A. who 
is heir .at law to B. a.bqftard, A. . may have an adion againfl: the’ 
man 5 but if the man fays^.i? a baflard, and I am heir (6 B: no* 
adion lies. If then the law will permit a man to make a' falfevcfeiat 
out of a court of juftice, a fortiori when he proceeds to aflert hfe- ; 
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Fledges. 


Original of 

COlli. 


For Cuing an 
action. 


A. indebted 
to B and C. 
C. procures A, 
to be arrefted 
without the 
confent of B . 
this is not 
Within 8 EJiz. 

2 « 


right in a legal courfe. 2. The common law has made provifion, 
to hinder malicious and frivolous add vexatious fuils, that every 
plaintiff fhould find pledges, who were amerced, if the claim was 
falfe ; which judgment the coqrt heretofore always gave, and then a 
writ iffued to the coroners, and they affeered them according to 
the proportion of the vexation. See 8 Co. 39. b. Fitzb . nat bre. 76. 
But that method became difufed, and then to fupply it, the fta- 
tutes gave cofts to the defendants. And though this pra&ice of 
levying of amercements be difufed, yet the court muft judge ac- 
cording to the reaibn of the law, and not vary their judgments 
by accidents. But there was no am*rcement upon indictments, 
and the party had not any remedy to re-imburfe himfelf, but by 
adtion. 2. If A. fues an adtion againft B. for mere vexation, in 
fome cafes upon particular damage B. may have an adtion ; but it 
is not enough to fay that A. fued him falfo et malitiofe, but he muft 
fhew the matter of the grievance fpecially, fo that it may appear to 
the court to be manifestly vexatious. 1 Saund. 228. 1 Sid. 424. 
JD aw v. Swain, where the fpecial caufe was the holding to ex- 
ceffive bail. But if a ftranger, who is not concerned, excites A. 
to , fue an adtion againft B. B. may have an adtion againft the 
ftranger. Fitzb. nat. brev. 89 m. 3 Cro. 378. and 2 Injl. 
444 » 5 - 

Objedtion. The cafe of Chamberlain v. Frefcott, Raym. 135. 
Holt chief juftice anfwerd, that he had a manufcript report of the 
faidcafeof Bridgman chief juftice of the Common Pleas, written 
with his own hand, where the cafe is reported to be thus : Cham- 
berlain brought an adtion upon the cafe againft Frefcott , in which 
he declared, that the defendant Frefcott caufed him falfo et mali- 
tiofe to be indidted upon the 8 Eliz. cap. 2. for having caufed C. 
to be arrefted at the fuit of S. without his confent, of which he was 
acquitted, &c. after verdidt for the plaintiff it was moved in arreft 
of judgment in the King's Bench and judgment was entered for the 
plaintiff 5 upon which error was brought in the exchequer-chamber, 
and after the reftoration that cafe had the great debate ; and the 
judgment of the King’s Bench for maintaining of the adtion was 
revcrfed. Bridgman chief juftice was againft all fuch adtions. 
But it appears by his report, that this was not the reafon -of the 
reverfal of the judgment, but becaufe Chamberlain was indidted for 
that which was no offence at all ; for in fadt Frefcott arrefted C. in 
hi own name and the name of S. for a debt doe to them jointly, 
which was lawful without the* confent of S. and if S. did not ap- 
pear, if it were in aperfonal adtiohhe rv%ht be nonfuit, if in a 
real adtion, fummoned and fevered > and therefore it was Held to be 
no offence, 


Objedtion. 
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Objedion. Yet Chamberlain was put to expence. Anfwer. If rndifted for 
he had been guilty, he could not have been damaged, for the judg- »<> oS'ence. 
ment muft have been arrefted. In 3 Cro. 236. This point came 
in queftion, and in it the court were divided ; but in Chamberlain's 
cafe it was held clearly to be out of the ftatute ; then fince the of- 
fence for which he was indided, was not any offence, he put hiin- 
felf to unneeflary charges in the defence of himfelf. For the lame An ill mdkv 
reafon it is held 9 Edw. 4. 12. that if a man be prolecuted upon 
an ill indidment, an adion will not lie. In Cro. Car. 204. 1 Roll. 

Abr. 1 12. the matter of fcandal was not fuch whereof tnc common 
law takes notice. And in two Mod. 51 there is the fajne difference 
taken and allowed. Butter Holt chief juftice, though this adion 
will lie, yet it ought not to be favoured, but managed with 
great caution.. For if the indidment be found, the defendant in 
luch adjon will not be bound to fliew a probable caufe, but the 
plaintiff will be conftraincd to Ihew exprels malice and iniquity in 
the profecution 2. If ignoramus be returned, where the indict- 
ment neither contains matter of fcandal nor caufc for imprifomnent 
or loft of life or limb, no adion will lie ; but if there is fcandal, or 
lofs of liberty, &c. an adion will lie. The whole court being of 
this opinion, the judgment was affirmed. Hil. 34 & 35 Car. 2. 

B. R Shutters cafe ; and Bobbins v. Sir Richard Newdigate at the 
end of the reign of Charles II. cafe for falfly and malicioufly indid- 
ing them of a trelpals, and after verdict for the plaintiffs and mo- 
tion in arreft of judgment, judgment was given for the plaintiffs. 


Platt verf. Hill. - 

1 

A CTION upon feveral promifes. Indebitatus ajfampjit for S. C. 3 Salic. 

94/. 10 j. and quantum meruit to* another fum of 94/. ior. ^66*. 
and injimul computajj'et for 72/. 10 r and they were laid 9 Will 3. 1 2 Mod. 249. 
The defendant pleaded, that he was indebted to the plaintiff, be- « S,J - 35 6 * 
fore the ad of compofition, for goods fold, in feveral fums, in A "“ 34, ‘ 
toto fe attingentibus toy 2 1 . ioj. et non ultra and then he pleads the 
ftatute of 3 & 9 Will 3. cap. 18. which makes a compofition nude 
by two thirds of the creditors in number and value to be binding 
to the reft j and then he brings himfelf within the compals of the 
ad, and (hews a compofition made, &c. and demands judgment, 
if he ought to be fued, before the time appointed by the compofi- 
tion is expired. The pluintiff demurred. And Hall took feveral 
exceptions to the plea. 1 . That the ad of parliament is mifre- 
cited, the words ffeerkt and fraudulent] being omitted; and if a 
man undertakes to recite an ad of parliament, and mifrecites it, 
though he was not obliged to have recited it, this makes the plea 

5 E vicious. 
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vicious. 3 Cro 236. 1 Buljlr. 218. 1 Sid. 214. Sed non allo- 
Privata fta- c.itur . For per curiam, this being a private aft, the court mull: 
tu e , m> teo-. tQ b e>as j t j s pleaded, j gid. 356. unlef' the plaintiff de- 

Theftatuteof n * cs as m *ght, hy pleading nul tiel record, or by alleging that 

compofition it is farther enafted, &c and then if it is material, he fhall take 
was .1 piivax advantage of it.* And per Holt chief juftice, if a publick aft be 

ftatute. mifrecitcd in the time, if the plea be tied up to the ftatute, which 

Statute mifre- the defendant has pleaded, by vigor e Jiatui praedibli, or contra 
cued. formam Jia^uti praedibli, this milrecital will be fatal : but if the 
conclulion toe contra formam fiatuti generally, the judges will take 
Ante *ii. judicial notice of it as much as if it had been fhewn in the plea. 

The fame law 1 of any other variance. Then Hall took another 
exception, that this contract appears to have been made after the 
aft of compofition, and therefore not within the intent of the aft j 
for the affiimpjit and debt are laid 9 Will. 3. and the aft was the 
eighth. And Tdreby chief juftice refxsfed to difeharge a man, who 
had contracted a debt fubfequent to the aft. But to this Grore 
anfwered, that this being a contraft railed by the law, the plaintiff 
might lay it any day, and if this lhould put it out of the intent of 
the aft, the ftatute would be intirely evaded. Sed non allocatur . 
Adjudged ac* For per curiam, the aft relating to particular perfons abfeonding 
term^n'c t ^" or ‘ n at luch a time, it cannot be intended, but for luch 

between clod debts as they then owed ; and not where fuch a perl'on gains fuffi- 
and Cantr. cient credit to be intruded afterwards And then the time being 
pluf. m " material, the defendant lhould have traverfed, abfque hoc quod aj- 
Statuteof m °do et Jorma after the day mentioned in the aft. For the 

compofition promile is not a promii'e every day, for if a man brings indebitatus 
doe» not ex- ajjumpjit , and declares of a promile in November, the defendant 
contrafted^af- pleads a rtleale the firft of May, he ought to traverfe, abjque hoc 
ter the Ua- that he afifumcd modo t jorma alter the firft of May. 3. A third 
tute * exception was, that there is an indebitatus affumpjit for 94 /. to 

?ie» V< whicti w h> c h the defendant has not given any anlwer. And for this 
doefnotgoto real’on the whole court held the plea to be ill, for not having 
the whole, ill. given an anfwec to the whole. And therefore judgment for the 
plaintiff. 

Neffon verf. Finch. 

Condition | AEBT upon bond conditioned, that whereas the plaintiff be- 

performed. | J came bound to the defendant in a bond of 52/. conditioned 

for the true payment of 20/ the twenty-ninth of September follow- 
ing; if after the difeharge of the faid bond by the plaintiff the de- 
fendant lhould make the plaintiff free of the* cloth-makers com- 
pany upon requeft, that then this bond fhould be void ; the plain- 
tiff fhews that he had paid the 26/. but the payment was not 

upon 


Condition 

performed* 
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upon the 29th of September , but afterwards, and that he requefted 
the defendant, but that he had not made him free. And upon de- 
murrer judgment was given for the defendant, becaufe this pay- Paymfnt af , cr 
mentof the 26/. could not difcharge the firft bond, being after the day is no 
the day j and therefore the plaintiff has no title to fue this bond as ^nd*' 2 * ° f * 
yet; becaufe the defendant is not bound to make? him free of the But now, 
cloth-makers company, until the firft bond be difeharged. Note, quavetheftat. 
it was faid by Mr. Crifpe the common ferjeant, that if a man trade Ucdnmof 
upon his own account within the feven years of his apprentice- a trade, 
fhip, the chamberlain of London will not make him tYec, becaufe 
he has not fully ferved an apprenticefhip of feven yeare. 


yf Fad made compofition with his creditors according to the s. C. iSatk. 
late ad; and being fued by a nonfubferibing creditor, he | 9 - { 
moved for leave to file common bail, upon fuggeltion that the * pecu il ' 
debt upon which the plaintiff brought his adion, according to 
the proportion of his compofition, would be lefs than 10/. and 
fince the plaintiff, though a nonfubferibing creditor, was bound by 
that agreement, it is rcafonable, that common bail fhould be ac- 
cepted. But the motion was oppofed, becaufe it would amount to 1 Salk. 100. 
a determination of the merits of the caufe. And it was compared 
to the cafe of an ufurious contrad, where though the con trad be 
void, the defendant is compelled to givefpecial bail. Quod curia 
concejjit . For the plaintiff here may traverfe, that the defendant 
abfeonded the nineteenth of November, &c. and alfo that thefub- 
feribing creditors were real creditors. But if the plaintiff had been 
fummoned before a judge, then the matter would have received a 
determination as the ftatute direds ; or if the plaintiff had been 
a fubferibing creditor, and that had appeared to the court it would 
have been reafonable to allow common bail, becaufe his fubferib- 
ing had been a confirmation of the compofition againft himfelf. 


nCtre facias was fued tejle 1 2 Febraarii returnable quindena Col* upon 
^ Pafchae . Between the tejle and the return the ftatute of & •v 

9 Will. 3. cap. 1 1. for preventing of frivolous and vexatious fuits ‘ 3 " 
mas made, which gave cofts upon a feire facias. And Mr. Car - 
thew moyed for cofts, becaufe the return of the writ was after the 
twenty-fifth of March , apd that then properly the fuit commenced. 

But denied per curiam , becaufe the ftatute fubjeding the defen- 
dant to a charge, (hall b e conftrued ftridly, and in ftridnefs the 
adion commences from the tjle. And fo it is held, where a la- statute ofn- 
titat is tejle within the fix years, and returnable after, this will ™“' d ons pre ’ 
prevent the ftatute of limitations. And perhaps if the plaintiff ^ 4J4 . 
had been liable to pay cofts, when he fued this feire facias , he 553, sso. 

1 would 
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would not have fued it ; and therefore when he has recovered, it 
is unreafonable to give him coils. 


3 Vol. 2x7. 


Vinkenfterne vcrf. Ebden. 

« 

Intr. Mich. 8 Will, 3. B. R. Rot. 45. 


s.c. 1, Mod. ct* R oyer yfox an anchor, fails, and cables. Upon not guilty plead- 
S. C. t Salk. ^ ed, fpVcial verdict, that the town of Newcajile is an ancient 
248. town and corporation, time whereof, c Ye. known by the name of 

Carfh^ j'^’ mayor and %trgejj'es of Nt'ivcajile ; that within the town there 

Diilreifs for is, and. time whereof, £V. hath been a cuftotn, that the mayor 
t0 Lev a nd burgeffes have ufed from time to time to repair the port of the 

38. CV 3/ ‘ town, and that in confideration thereof they have ufed to have a 

toll of 5 d. per chaldron for all coals exported ; and that for default 
of payment they have ufed by their water-bailifl for the time 
being to diflrnin quaecunque bona of the exporter, who refufed to 
pay the toll, per legem Angliae faerunt dijiringibilia ; then they 
find that the defendant was water-bailiff conftituted by the mayor 
and burgeffes debito tnodo ; that the plaintiff loaded fo many chal- 
drons of coals, the duty of which amounted for toll to 7/. the 
exporter refufed to pay it, and therefore the faid anchor, fails, and 
cables, being parts of the tackle of the faid plaintiff’s fhip, the 
defendant took as a diflrefs for the toll, &c. and if the goods are in 
taii cafu per legem terrae dijiringibilia, they find for the defendant; 
ft non, then for the plaintiff. . ! ,nd this cafe was argued 'Trinity 
term 9 Will. 3. by Mr. (>hcatham for the plaintiff nd Mr. Cbejhyre 
for the defendant, and in this term by Mr. Broderick for the plain- 
tiff, and by Mr Nortbey for the defendant. And Mr. Broderick 
argued, that the words [in tali cafu\ would not tie the verdidt to 
the fpecial conclusion, for they ought to be underftood, in fuch cafe 
as is found by the lpecial verdidt 3 and therefore he has liberty, 
to take as many exceptions as he pleafes. And therefore* i.he 
took exception, that the toll being founded upon the confideration 
of the repairing of the port, it fhould have been found that the 
mayor and burgeifes ufed to repair it ; for this is like a condition 
Conditio* precedent, and therefore performance ought to be averred j for 
precedent there being no remedy, to compel them to repair the, port, it 
•verredto^e ^ lou ^ have been averred, that it is in rep&. And this is like the 
performed cafe in 5 Co. 78. b. of the cuflom of Potwater. Hob. 42. 

1 5. jji Pter u 7. a. where the avowant fhews,' that the bridge was 
in repair. 1 Roll. Rep. 1 . 2 Butjir. 201. where the bell-man 

avers,' that he had paved the ftreets. And this being a duty a- 
gainfl common right, the court will intend nothing that is not 

found. 
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found. 2. Exc. It is a prefcription to take the goods of one man P ae 
for the offence of another man ■, for the cuftom is, to take the for the offence 
goods of the exporter, who is the owner and not the mafter, but of another, 
here the goods are taken from the mafter, becaufc the toll is not paid 
by the owner, which is ill. t Leon. 105, 231. 3 Cro. 227. Hern, 
plead. 607. Dyer 199. b.pL 57. 3. That the toll was unreafonable, u 0 re>fonaWe 
viz. $d per chaldron, which is worth ho more than 2 s. See Moor 474. diftref.. , 

4. That thele good^are privileged, and cannot be diflfrained, 3 Cro. 

550,569. Noy b 8. and the rather becaufc Newca/lh. is a market 
for coals, which’ privileges the flaip coming to the market to fetch 
them,, But admitting that they were diftrainable, ya they ought 
to fhew, that there was no other fufticient diftrefs,/as the cafe is 
of cattle of the plough. Co. Lit. 47. a. 1 Sid. 348. pi. 14. Dyer 
312. a. pi. 86. Fitzh. nat bre. 90, 1 74. 20 Edw. 4. 3. 13 Co. 2. 

5. They are not within the cuftom; for the cuftom is, for all coals 
exported from the port of the town of Newcaflle, but thefe coals 
are found to be exported from the port of Newcajlle. Now the 
port of Newcajlle extends much farther than the port of the 
town. 

But Mr. Northey for the defendant argued, that Mr. Broderick Spcc:il j con 
was concluded by the fpecial conclufion of the verdift, to take dufion in • 
thefe exceptions, l'or where the jury make a fpecial conclufion, verdia - ' 
the court cannot confidcr any thing, but what was fpecially referred 
to them by the jury.. 5 Co. 9 7. 1 Cro. 21. Moor 267. pi. 420. 

So that^ill the exceptions but the fourth are out of the cafe. And 
as to that he faid, that fails, anchor and cables are diftrainable as 
reafonably as any other thing. For fuppofc the plaintiff to be the 
exporter, and the perfon who is properly obliged to the payment 
• of the Duty i his goods ought to be liable to the diftrefs for t-he 
toll. In cafe -of rent the averia carucae are not privileged, where 
there is not other diftrefs fufficient: and that law is founded up- 
on the ftatute of 51 Hen. 3. See 2 Injl. 132, 585. Co. Li. 47. a.' 

But the law does not privilege a fhip from diftrefs. Doubtlefs a 
fhip in a yard may be diftrained for rent ifluing out of the yard. 

In Dyer 1 17. a. p!. 73. a ferry boat diftrained. 

But per Holt chief juftice, fuppofing that there was no fpecial 
ooncluftop here, yet he was of opinion, that tbefe exceptions were 
not good. For, 1. By him, there is not any "neceftity to aver 
here, that the port was in repair ; for the confederation is, that Averment, 
they have uied time whereof, &c. to repair, &c. fo that the confede- 
ration is, that they have been, time whereof, &c. obliged to repair, 
and not the actual reparing of it. 2. This duty of $d.per chaldron is Notice, 
not unreafonablgp for the court cannot take notice of the price for 
which they art fold. 3. To fpeak properly in the way of trade. Exporter, 

5 _F # the who 
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the owner of the goods is the exporter j but as to the duties of the 
port, the mafter of the fhip is the exporter and fittsfies and dif- 
charges alt fuch duties ; for it would be very unrcafonable to drive 
the mayor and burgefles, or the owner of the toll, ti fend to feek. 
the merchant. And this is the conftant ufjge, It is very reafon- 
able that fueh duties fhould be paid, for without ports there would 
be no navigation, and without a duty the port would not be rc- 
tlMn cor- paired, Crc. And Holt chief juftice cited a cafe of Malden in FJfiz. 
porition. The corporation theip preferibe in a que eft ate , that they and all 

3 iveii. z8i, thofc, &c. \time whereof, &c. have ufed to repair the port, in 

53 ** confideratiou^vhereof they have ufed time whereof, &c. to receive 

for all lands folii^within the precindt of the borough, a certain rata 
of loft, in the pound out of the purchafe moneys and it was ad- 
judged a good cuftom j and this is what they call land-ibeap ; for 

jCoftomof the landholder reaps a benefit by the trade coming to the town by 

land ibtaf. rca f 0 {j Q f t he port. And it was obje&ed there againft the prelcrip- 
Zutfjlate in tion, becaufe it was laid with a que eft ate , but it was held well 
* corpJrauou. enough, for a man may have had the borough, and may have 
granted it to the corporation. Now this prefent cafe is much 
ftrqnger, the duty being paid by the trader, who leaps the bent fit 
Wh«t thing* of the port. 4. It is true, that a horfe cannot be diftrained in .1 
■diftraiMble ? bin there is no fuch reftridion where the diftrei', 

is for a perfonal duty. The duty in this cale arifes out of the goods 
laden to be exported 3 fo that by their being laden the duty com- 
* mences, and the fhip becomes chargeable, and a fortiori any part 
Diftre& for of her. Doubtlds any other goods of the perfon who ought to 
’ wM * pay the duty may be drftrained as well as thole for which the duty 

is payable. If a man ought to pay a penny a head as toll for 
twenty "Sheep, any of the Iheep may be diftrained for the whole 
duty. 5. Newca/lle in general underftanding is a town, and then 
portus Newcafile is the port of the town of NewcaJUe , and all ond. 
Judgment for the defendant, 


Harrifon verf. C^ge and his Wife. 


3 Vol 403. 

s. c, 1 Salk. /^* 1 ASE. The plaintiff declared, that in consideration that he 

S 3 4 S C 1* Mod V_>< ptotnifed the defendant’s wife to marry her* She" being then 
° ’ foie; me affumed and prom i fed to the plaintiff’ to marry him ; and 
Cmh 4&7. though the plaintiff was ready, and often offered, to marry the de- 
Confi'jcrjtion fendant’s wifc, '&c. Upon non afumpflt pleaded, vertijd for the 
of ofuapht, plaintiff* arid 400/. damages. After motion for a new trial, and 
tb«t denial of it, Montague moved in arteft of judgment* that the 

mawyTfhe adion would not he for want of a consideration. For though in 
promifed to fuch cafe* a woman may have an adion againft a man* the reafon 
nartyfum. c £ t ]iat is* becaufe marriage is an advancement to the woman* but 


3 


it 
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it is no advancement to the man, and therefore the conlideration 
fails,’ Hob. ro. And he "cited the cafe de caufa matrimonii prdeh- 
■ cuti, whjch lies for the woman, and not for the man. Co. Li. 

204. a. Fitzh. rut. bre. 205. And the Cafe in 1 Roll. slbr. zz, 

•pi. .0. is where a woman brought the adt ion. And he cited alio 
the opinion of Vaughan in the CfCc of Dickinjcn and Hokroft. 

Carter* 233. 2. Exc. That there is nb time prefixed, and he 
does not (hew a requeft with a parfon. But this laft exception 
was not regarded ; for as to the time, it fhoolji be inconvenient 
time j and as to the requeft with a Parfon,’ that was afrer-roled in 
Dickenfon and Holer oft' s calc. Which cafe, though k was debated 
in C. B. yet upon error brought in B . R. it was affirmed upon the 
firfi; opening. Befides, that in this qgfeit appears that the defen- 
dant lus difabled herfelf by marriage from the performance of her 
promife. And as to the firft exception, per Holt chief juftice, * 
therfc is the fame confideration in the cafe of the promife of a wo- 
man, as in that of a man j for the ground of the adtion, Were the 
woman brings the a&ion, is the promife of the woman 4 for th? 
adion being founded upon mutual promife 9 , if the woman’s pro- 
mife be void, the man’s promife will be nudum paSlum. The cafe 
upon the writ de -caufa matrimonii praelocuti is ancient law, and 
itands upon it’s own bottom, Vaughan chief juftice grounded his 
opinion upon this matter’s being of ecclefiadical conufance ; for if 
the contrad were per verba de praefenti, it cannot be difehirged ; 
and if a man have damages in an adion for it, (hat would dif- 
charge the contrad. Objedion. That there might be fome difabi- 
lity, which might hinder the performance, which iff properly co- 
11 u fable in the Spiritual Court. Anfwer, Such difabiltty might*' be 
pleaded, as consanguinity within the Levitical degrees, or U might 
be given in evidence upon non ajjumpjit pleaded. * Precontrad is a 
difability, but it will not void the performance of your promife, 
bccaufe it proceeds from your .own ad. And -(by him) marriage 
is an advancement as much to the man as to the woman. But 
■Rokeby juftice, took time to coniider that, a.nd at another day deli- 
vered his opinion alfo for the plaintiffs becaufe marriage is an ad- 
vancement as much to the man as to the woman. And to prove 
that, he relied upon the cafes, where a man brings an ad on for 
fcandalous words, by which he loft his marriage, if Roll. Rep. 79. 

.2 Buljtr. 976. %"j SujfK 48. 2 Cro. 323. 1 Cm, 269. And if 2 

man covenants,' in cdffilderation of a marriage to be celebrated, 
to ftand feifed, (bis will ttife a ufe. And for tfoefe reafoas judg- 
ment for the plaintiff. Note, it was ruled in this cafe at ff&rfdi * 
Summer affiles laft pa ft, by Ward i$rd chief barort, that tins pro- Promife i» 
mife had no need .90 be in. writing by the feature of frauds, 

29 Car. 2. cap. 3.- And Mr. Northey fold at the bar, that the judged $ £er< 
; feature intended only agreements to pay marriage# portions, and 6$. 

that * s “ k * 
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that it had often been ruled To by Ih't chief juftice. Quod Holt 
non negavit. 


Good) wreck- jDBR ’Holt chief juftice, always fince the cafe of Shepard v. Gof- 
ed than not i ttold , Faugh . 1 59 it has never been made a doubt, but that 
puy cutton. wrec j c fhall not pay coftom. And mention being made, that this 
faft joi. point had been argued between Sir William Courtney and Under 
three or four times, in C. B. he. faid, (hat he would not have foffer- 
ed more tfbn one argument; if it had been in the King's Bench, 
and that prflfyrma tantum. 

Northcott verf. Underhill. 

Intr. Trin. io Will. B. R. Rot. 204.. Error. C". B. 


S. C. I Salk. 

tqg- 

Where a co- 
venant fljall be 
good, though 
the deed be 
void. 

Owen 136. 
Lev, 45. 
Yclv. 18. 

2 Brownl. 
161, 164, $. 
R$ym. 27. 


Declaration in 


They do rot 
• give day in 
writ ol inqui- 
ry in C. B < 

Per facr amen- 
tum dusdccim. 


C ovenant. The plaintiff declares, that the defendant by his 
deed bearing fuch a date granted, bargained and fold, relea- 
fed, and confirmed, fuch lands to the plainti^and his heirs, pro- 
vided that if the defendant fhould pay fo money at fuch a 

day, that he might re-enter, &c. and then foHows a covenant for 
the payment of the money j and the breachvsvas aligned in non- 
payment. And judgment for the plaintiff in (% B. by default, and 
a writ of inquiry Qf damages executed, and nj|al judgment for the 
plaintiff: Upon which error is brought. And Mr. Cartbew took 
exception. 1. That fince nothing pafied by the deed, it not being 
intolled, the covenant to pay the money was void. And he com- 
pared it to the cafe of Capenburfl v. Capenhurft % Raym. 27. Sed 
non allocatur. For per curiam , though nothing paffes by the deed, 
yet the covenant to may the money is good, arid does not depend 
stall upon the pamng of the eftate by the deed. In the cafe in 
Raym. zji the covenant was, that the covenaptee fhould enjoy the 
term, which was impofftble, where no term pafTed by the deed. 
But this covenant for the paym^t of the money is? a Separate and 
independant covenant. And it is not necefiary, to fhew in this 
adion, that eftate pafTed : but the more fafe method of decla- 
ring is, quod fer indenturam teflatum exiftit, qypdjthen fhew the 
covenant. Then Mr. Cartbew took anotmrr exception* that no 
day was given upon the writ of inquiry, <fjift therefore it is a dif- 
continuance. Sid non aUoCatur '. For they, never give fc day in C. 
B.uSgMi a writ of inquiry j nor is it neceflkry, for nothing Is toife 
done mut to afeertain the da&n&es. " 3. Exc.'Thatif is faid Upon 
thfcwrit of- inquiry, perfacraideniumauodicldt, add it does not fay, 
proborum et legaliunt bominum. Sed non allocatur. '■ Fdr the entries 
inC.B.&c tiwaysfo. Judgment was affirmed. 

Hyleing 
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S. C. 1 Salle. 

Hyleing verf. Haftings. • 

S. C. Cowyns 

TNdebitatus ajfurnpfit for goods fold and delivered. The defendant t2 Mcd 
■* pleads non ajj'umpfit infra Jex annos. And upon'the trial of the zzv 
iffue, the plaintiff gave in evidence, that after fix years were 12 SS7. 
clapfed fince the. contract, he being executor to the perfon who ounc.Wc. 
fold the goods to the defendant, he came to the defendant, and 3S6. 
demanded the money for .them ; but he denied that he had at any ^ oJ- 3 ° 9, 
time bought any fuch goods of the plaintiff’s teftator, add faid far- i t Mod. *7. 
ther that if the plaintiff could prove it he would pay him. And «° Mod - 3 ' 4 » 
this was within fix years before the aft ion was brought. And whether 1 ev ‘ 11 °* 
this was fufficient to revive the contraft, was the doubt. Upon Swtu f e of 
which Holt chief juftice confulted with his brothers of the King’s ^ aded?* 
Bench, keeping the pofiea till he had their opinions, the caufe be- 2. Burro 1099 
ing tried before him at niji prius. And Darnall ferjeant argued, 
that the fix years being expired, the caufe of aftion was barred by 
the ftatute ; and therefore there ought to be a new promife, or ac- 
knowledgement at leaft ot the debt; which was not in this cafe, for 
the defendant denied the debt. Per Holt chief juftice. Doubtlcfs Exprefs pro- 
an exprefs promife will revive the debt, though it were twenty "! ife wiU re ’ 
years after. So it was held in Hafling' % cafe. This conditional vive ’ 
promife would be fufficient to ground an pftion, if it were fpecially 
Ihewn in the declaration : as if the plaintiff had declared that in 
confederation that his teftator had fold fuch goods to the defendant, 
he affumed to the plaintiff, that if he could prove it, the defendant 
would pay to the plaintiff, (Sc. and aver that the teftator fold, 
fuch goods. And he has no need to aver that he proved it, for 
that wiil be proved in the aftion- upon the evidence. And (by Birr acknow. 
him) it has been over-ruled upon a bare acknowledgement, but that If<J g e,ne ". t - 
has been held both ways. If an infant buys goods, and indebitatus ,0 py^deb! 
ajfurnpfit. is fued againft him, he may plead non ajfurnpfit, and give contratted 
infancy in evidence, becaufe the contraft is void; yet if he promi-^""" 8 bl8,n ‘ 
fes to pay it, after he comes to the age of twenty- one years, a gc- See^ Roll, 
neral indebitatus ajfurnpfit will lie againft him. So that there is no Ab - ,8 V - *> 2 * 
doubt upon an exprefs. promife. But the queftion here is concern- 
ing this conditional promife. And (by him) there is a difference, 
where the fix years are epxired before the making of fuch condi- 
tional promife, and where they are pot ; becaufe the contraft not 
being barred by the ftatute, has no need of fo much affiftancc to 
continue it, as it muft have to revive it, if it had been once abfo- 
lutely deftroyed. The ftatute is founded upon very good reafon, Statute of ii- 
becaufe men ftiould not unravel perfonal contrafts to long after; up- a 
on a fuppofition, that .if they were not paid, they would fue foon- B ° * 
er; and acquittances being fubjeft to be loft, a man might be fued 

5 G for 
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for what he had paid before. And therefore this ftatute ought to 
be favoured .as much as a fine and non-claim. The principal cafe 
was adjourned, to be argued at the chief juftice’s chamber before the 
judge’s of the King’s bench, this vacation. Adjournatur. Ex re/d- 
tionemrt "Jacob > Pod. 421. 


Pitts verf. Polehampton. 

\ 

$ c 3 Saik. ^ ® ^ ^e defendant pleaded the a<ft of compofition, by 
3®;- * V^>< which it is enacted, that two-thirds of all the real creditors 

Hepleadcr. j n number and value (hall bind the reft j and that A. B, and C. 

being two-thirds in number and value of the real creditors, made 
fuch an agreement, esc. The plaintiff replies, quod duae tertiac 
partes in numcro et valore realium creditorum non fecerunt aggrea- 
tnentum tale , &c. And iflue was joined thereupon. And verdift 
for the plaintiff. And it was moved, that this was a jeojaile , and 
not aided by any ftatute, and therefore a repleader ought to be 
granted. And it v.as urged, that this was a jeofaik , becaufe this 
matter was not ifluable, lince there is la fpecial method direfted by 
the aft, by which the reality of the creditors may be tried, viz. 
fummoning them before a mafter in Chancery, and compeliing 
them to fwear that their debts are bona fide contrafted ; which if 
the plaintiff has omitted, he (hall not put it in iffue afterwards. 
And as to that, the court held, that in this cafe, that part of the 
aft; not being pleaded, the court could not take notice of it, be- 
caufe it is a private aft. But if it had been pleaded, the court 
feetned to incline, that the difference would be, where the party 
was fummoned, and where not, becaufe he had not any oppor- 
tunity to make inquiry into the reality of the creditors. , But the 
iffue being here, not upon the reality of thefe creditors, but only 
that two-thirds did not fubferibe, though the whole aft had 
been pleaded, the plaintiff might have taken fuch an iffue ; 
though the moil proper iffue had been, to have faid that thefe. 
Argument*- A. B.- and C. were not two-thirds, (Sc. (for this iffue in the 
uve »flue. prefent cafe is but argumentative; neverthelefs it being found 
for the plaintiff, he mail have judgment. Judgment for the 
plaintiff. Sir Francis Winnington in a motion in this cafe one 
day faid, that this iffue was aided by the ftatute of jeofailes ; 
for where the defendant’s plea confeffes the duty of the plain- 
tiff, and iffue is joined upon “aii immaterial point, and found for 
the plaintiff, he lhall have judgment ; which Hale chief juftice 
u fed to fay, was the true reafon of Nicbofo cafe, 5 Co. 43. Quod 
Holt chief juftice concept , and faid, that it it was very (hortly re- 
ported in Coke. And he took this difference, where the defen- 
dant’s plea confeffes the duty demanded by the plaintiff, and does 


tivc iffue. 
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not avoid it fufficiently, if theiftue be immaterial, and. found ■■ 
for the plaintiff, he iliall have ? Judgment j but if the defendant’s See j Lev. 
plea goes in difcharge of theadtion, and iffue is taken immaterially, *i 7* 
and verdidt for the plaintiff, a repleader (hall be. granted. 

* • 

Rex verf. major’, &c. Coventry. 

A Mandamus was directed to the defendants, to command them sc,i Salk, 
to reftore Oldham, to be one of the council-hourfe in Coven - * 5 ° \ J)mut , 0 
try.. They return, that they are, and time whereof, &c. have | e uoreTmaa 
been, a corporation by prefer iptiori, known by fuah a name ; and «> be one of 
that King James 1. by his letters patent dated in the nineteenth 
year of his reign, reciting that they had a cuftom to eledt any one 
to be of the common council, and to remove him ad libitum , and AnU 337- 
reciting other cuftoms; the King confirmed to them all their faid 
liberties ; and then they conclude, that by force of the faid cuftom, 
time whereof, &c. ufed, et fecundum formam praediSlarum lite- 
rarum patentium, they removed Oldham . And Mr. Northey took Raym. i83. 
exception to the return, that by the eledtion Oldham had an eftate 
for life, and then a cuftom to remove an officer for life, without 
caufe, is not good. Sed non allocatur per Holt chief juftice. For 
j . He is not returned to be an officer for life, but e contra , be- officer «- 
caufe it is returned, that he might be removed at pleafure. And 
if the conftitution in the corporation be to eledt officers, either by ^ 'Juration, 
a particular number of perfons, or to eledt ad libitum , G?c. in fuch 
cafe they ought to purfue their cuftoms ; and they cannot eledt in 
other manner, or for a longer or more durable intereft $ and his 
eftate is always liable to the. determination annexed to it by the. 
cuftom. Trin. 31 Car. 2 . B. R. Rex v. Repes. In mandamus to Rex v. Rrpes. 
reftore P. to the recorderfhip of Cambridge , they returned a cuftom, 2 Sl ’ 0 *' °9- 
to chufe ad libitum , or ad terminum vitae, and that they eledted 
him, to hold ad libitum, &c. and that they removed him ; and ad- 
judged a good return. In the cafe of the lord Hawles, fee 1 Ventr. Ref0rder re . 
143 . in mandamus to reftore him to be recorder of Bath 5 they re- moved adii- 
turn a cuftom, to eledt a man learned in the laws of the land 
for their recorder, and that by the ftatute for purging of Cor- 
porations the commiffioners put in the lord Hawles, but becaufe he 
Was not learned tiff thfc’Jawsof the land, they had deprived him; 
and it was adjudged a gopd return, for though the commiffioners 
had power to put in a recorder, yet he ought to be fuch a perfon 
as was required by their conftitution. And Kelyng chief juftice 
held, that he might have calc for the falfe return, if he was learb'ed 
in th v e laws of the land, and if it was found for him he ftiould be 
reftop . \ And if a fteward be chofcn according to the cuftom, to 

, . continue 
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R eward re- 
moveable at 
pleaforc. 


The conftitu- 
tion ought to 
be fpecially 
(hewn. 


5 C. 2 Salk. 
459 460. 
Carth. 454. 

6 Mod. 1 16. 
'Lilly F.ntr. 

81, 516. 

S.C. 1 2 Mod. 
6j. 

S.C. Comb. 
48I. 

Cafe for ftop- 
ping light?, 
per qunt lumen 
infirebatur , et 
infer ri eonfue - 
«y/7 debutt, 

Cro. El. 520. 
Ho. Rep. 221, 
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continue during plea fare, they may remove him, notwithftanding 
Blag rave’s tafe. [See a Raym. u. Mich. 1656. B. /?.] 2. A 

fecpnd exception was, that they do not fhew any foundation for 
this removal j for . they infift upon their cuftom and the letters 
patent, but do not {hew any fach cuftom, but by way of recital 
in the letters patent, nor do they {hew any caufe of grant in the 
letters patent, which ought to have been pleaded fpecially. And 
of this opinion was the whole conrt. And therefore a peremptory 
mandamus granted, niji, &c. 


Rofewell verf. Prior. 

G ASE. The plaintiff declares, that he was poffeffed of a 
houfe, in which there were twenty-one windows, per quas 
lumen inferebatur , et inferri confuevit et deluit into the houfe j and 
that the defendant erected a fhed upon the ground next adjoining, 
which flopped the lights, Cfc. Not guilty pleaded. Verdidt for 
the plaintiff. Upon which it was moved in arreft of judgment by 
Mr Mountague , that the declaration was ill, bccaufe neither the 
meffuage nor the lights are averred to be ancient. And this cafe is 
diftinguifhable from the cafe of a wrong-doer* for here it is lawful 
for the defendant to eredt buildings upon his own foil (3 Cro. 118.) 
againft the windows of another, unlefs they are ancient windows: 
which not appearing here, there is nothing to make this adt a 
wrong in the defendant. And this difference will anfwcr all the 
cafes, where a bare poffeffion has been held fafficient to maintain 
the adtion. See Poph. 170. 2 Cro. 373. Telver. 215, 225. 

1 Cro. 325. 1 Roll. Rep. 13. Babingtori s cafe. But after it had 

been argued two or three times at the bar, the court upon great 
confederation held,? that it was good after verdidt. For by reafon 
. of the words confuevit et debuit it muft be intended, that a preferip- 
tion was given in evidence. (As in fadt it was in this cafe, 
for it was tried before Holt chief juftice in Middlefex.) But Holt 
and Turton faid, that it would have been ill upon demurrer. But 
Rokeby held, that it would have been good after demurrer. Cafes 
cited for the plaintiff were 8 Co. 87. Fit zb. entry .1 5, 50. Bro. 
hors de fonfee 1. Fitzb. briefe 674. ZjCr#- 43 « Owen log. 
3 Cro. 335, 419. 9 Co. 53. b. 1 RoIl.*R. 393. Trin. 6 Will. 

Of Mar. Rot . 550. B. R. Stroud v. Birch. Judgment for the 
plaintiff. 


Hartfort 
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See 1 Hoi!. 

R. 1. 

in trover no 

thing plead- 
able Specially 
but a release. 

Plea fpecial. 
Lach. 185. 
Yelv. 19#. 
See 1 Burro. . 
3 ». 32 . 35 10 
3 «* 


Hartfort verf. Jones, &c. 

T Rover for goods. The defendant pleads, that they were in s. C. * s»ik. 

a (hip, and that the (hip took fire, and that they hazarded 6 J*- 
their lives to favc them ; and therefore they are ready to deliver 6;, 

the goods, if the plaintiff will pay them 4 /. for falvage, &c. The Ket>. 30J. 
plaintiff demurred generally. And Holt chief juftice held, that 
they might retain the goods until payment, as well as a taylor, or 
an ho filer, or a common carrier. And falvage is allowed by all '* 0 
nations, it being reafonable, that a man (hall be rewarded, who 
hazards his life in the fervice of another. But (hough the detainer 
be lawful, yet it does not amount to aconverfion, no more than a 
diftrefs for rent. And he faid, that he never knew. but one fpecial | ee j Rol! - 
plea good in trover, except a releafe. And fee Teh. 198. a man |„’ trover no 
may plead that fpecially, which he might give in evidence upon thing P :«d - 
not guilty, if he confeffes and avoids the fadt For the reafon 
why you may plead (pecially is not the doubt in the law ; but it r . e * 
is, becaufe the matter of the plea cannot be given in evidence ’ 

upon not guilty. But this cannot be good though after a general Ydv. i 9 «. 
demurrer, becaufe it does not confefs a converfion. A rule was ' Burr > " 
made by confent, that the defendant (hould waive the fpecial plea, 38. 3 2 ’ 35 “ 
and plead the general ififue. 

Lu g verf. Goodwill. 

‘ OCire facias upon judgment againft the defendant. He pleaded s c - «* Mod. 
^ in abatement, no fpecification. The plaintiff demurred in bar. g.’c. 2 Saik. 
Refpondes oujler was awarded. Afterwards the defendant pleaded ? 99 .‘ 
the fame matter in bar. The plaintiff demurred. And Cartbew ^* l "“" er I( L n 
took exception, that there was a difcontinuance here j becaufe upon inVbatc*#”. 
the plea in abatement the plaintiff had concluded his demurrer as 
if it had been in bar. Sea non allocatur. For where the defen- 
dant pleads a good plea in abatement, and the plaintiff replies new 
matter, he ought to maintain his writ ; but if the defendant pleads 
an ill plea, though the plaintiff replies and concludes in bar, it is 
not material. Then Cartbew took exception to the writ ; that it 
was to (hew caufe, Why he (hould not have execution of the judg- 
ment, et mifis et cufagiis in bac parte, whereas it (hould have p 0 ji. 53*. 
been in ea parte. But upon fearch of the precedents Holt chief $<»</•“>«• to 
juftice (aid, that where 'the feire facias was fued againft the de- fio^orcoSufa 
Cendant upon a judgment againft himfelf, in bac parte, is well h ac p a ,te. 
enough 1 but contra, if it be fued upon a recognizance againft the 
bail, there it muft be in ea parte. And therefore he thought that 

y H fuch 
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Barr v ‘ f uc h S ctre facias brought by Atwood againft Burr was ill. Intr. 

603. Pa / C »' 10 Will. 3. B. R. Mtcb. 2. Will. & Mar.B.R. Rot. 

150. Bill. 2. Will. & Mar. B. R. Rot. 717. And this diftindtion 
will reconcile (by him) all the precedents. Ex relatione m'ri 
Jacob . 


s. c. 2 Salk. 
524. 

1 ; Mod. 416. 
Order of two 
juftices con- 
firmed upon 
appeal con- 
clufive. 

2 Salk. 534, 
536. 


Thornton v. 

Pickering, 

Eiloppel. 

3 Kcb. 200. 
Oo Ja. J35 
3 Mod- 164. 


Two Juft ices 
remove. 


Rex verf. Inhabitants of Riflip, Hendon, and Harrow. 

S Everal orders being removed into the King’s Bench by certio- 
rari , the cafe in effedt appeared to be thus. Ed fin came into 
' the parifh of Harrow, and being likely to become chargeable to 
the parifh, two juftices make an order, and remove him to Rijlip ; 
Riflip appeals to the quarter-feftions, and upon the appeal Riflip is 
adjudged to be the place of his laft legal fettlement ; afterwards 
Riflip finds, that Hendon was the place of his laft. legal fettlement, 
and that he had been adjudged upon appeal to be fettled there ; 
and upon this they remove him to Hendon by order of two juf- 
tices ; and upon appeal an order is made at the quarter-feftions, 
reciting all this matter, that he fhould be fettled at Riflip. And 
the queftion was, if after the adjudication upon the appeal againlt 
Rijlip, l flip is not eftopped as to all the world, to fay, that it is 
not the place of his laft’legal fettlement. And after it had been 
debated at the bar by Mr. Nortbey and Sir Bartholomew Shower &c. 
Holt chief juftice was of opinion, that Rijlip is eftopped ; becaufe 
if it had not been the place of his laft legal fettlement, upon the 
appeal Edlin had been fent back to Harrow ; which being deter- 
mined upon the appeal is conclufive, and there ought to be an end 
of fuits. And he cited a cafe between Thornton and Pickering, 
where it was adjudged, that if a man be adjudged to be the father 
of a baftard by two juftices, he is eftopped againft all the world, 
■ to fay the contrary, and a man may juftify the calling him fo. 
The cafe was, A. libelled againft B. in the fpiritual court, for 
faying that A. had a baftard j B. for a prohibition fuggefted this 
adjucation before two juftices j and the fuggeftion being ‘turned 
into a declaration upon attachment upon the prohibition, the de- 
fendant pleaded, that the words were fpoken at large, without 
relation to the adjudication of the juftices ; the plaintiff replied, 
and prayed judgment if the defendant was not eftopped by this 
adjucation, to fay that he had not a baftard j and judgment was, 
that A . was eftoped. But Turton juftice was of opinion, that it 
was very hard,. to conclude Riflip againft a third parifh, which was 
difeovered after the adjudication of the appeal, to be the place 
of the laft legal fettlement. And (by him) it is contrary to the 
pradtice of all the juftices of England. Ideo adjournatur. Per 
Holt chief juftice, if two; juftices make an order, to fend a poor 
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man from A. to B. B. ought to appeal, and cannot remove him 
ytO C* Poft. 4^5* 


Rex v. Inhabitants of Wangford iri Suffolk. 

A N order was made to remove three perfons and their families. 

And it was qualhed, becaufe it was too general j for it might 
be, that fome of their families were not removeable. • If a man 
marries a poor woman, who is fettled in B. and had children by 
a former huiband, and he is fettled in A. his wife (hall be removed 
to him to A. but fuch of her children as are more-than feven years 
of age fliall not be removed ; thofe under feven y“ars of age may 
for caufe of nurture, but ought to be maintained at the charge of 
the parifh of B. Per Holt chief juftice. 


S. C. Card). 
449 - 

1 Scff. Ca. 
I^O. to. IO # 
29. 76, 140, 

> 4 ? 

2 Sett* Ca. 76, 
77 . 85 - 
Order to re- 
move three 
perfons and 
their fr.mili'is. 

Wife remov- 
ed ro the huf- 
band. 
Children. 


Archbifhop of Canterbury verf Fuller. 

T Refpafs was brought in an inferior court. And the defendant Though t h a 
removed the caufe by habeas corpus into the King’s Bench, damage, are 
And upon not guilty pleaded, verdid for the plaintiff, and 12 d. “* 

damages. And Mr. Turner moved for full cofts ; becaufe this movedout'of 
caufe, being removed by habeas corpus out of the inferior court, an inferior 
was not within the 22 ©“23 Car. 2. cap. 9. And fo it was held 
by Nor they and the pradifers, to be the courfe upon adions re- ye t the plain- 
moved out of the Marjhalfep, and other inferior courts. And fo ,if ? I 0l ' l | l have 
it was ruled here. Ex relatione mri Jacob. fa ‘ co 5 ' 


Rex verf. Abbert Alberton. 



A N order was made by two juftices, that A. fhould maintain s. c. 2 Salk. 

a baftard child, where the cafe was thus: A feme cover tc, 4 * 3 - 
during the' abfence of her huiband at Cadiz, was brought to bed of 
a baftard j and her huiband was not in England, from the time of t s»ik. 122. 
her conception till ihe was brought to bed. The order being re- 
moved into the King’s bench by certiorari, the queftion was, whe- 
ther this child was a baftard within the 1 8 Eliz. cap. 3 . ? the words 
of which ftatute are, children begotten and born out of lawful ma- 
trimony, which cannot be faid of this cafe (as Sir Bartholomew 
Slower objeded) the mother being married at the time of the birth 
of the child, fo that there isfa father bound to provide for it. And 
if fuch a mother ihould kill fuch a child, ihe could not be guilty 
of murder within the 21 Jac. 1. cap. 27. Bed non allocatur. 

For per curiam , he is a baftard who is begotten and born of a feme 

coverte , 
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coverte, whilft her hufband is beyond the four feat. . And in a real 
adtion, if general baftardy was pleaded, the bifhop ought to certify 
fuch a one' baftard. Indeed in cafe of baftard eigne the baftardy 
muft be pleaded specially becaufe fuch a one is mulier by the canon 
law, and the biftiop would certify him fuch. And where a man 
is baftard, he is fuch to all purpofes, and why not within the 18 th 
Eliz.f For though the ftatute of 21 Jac. 1. is a penal law, yet 
this adt is a remedial law. But then exception was taken to the 
form of the order, becaufe it is faid, that the hufband at the time 
of the begetting and birth was beyond the four feas ; but it is not 
faid, that he was not within them in the mean time for if he was, 
the child was not a baftard. And for this exception the order 
was quafhed. But he was bound in a recognizance, to appear at 
the next feftions. And per curiam, the conftant pradtice has been 
fo ever fince the third of Charles I. 


One com. 
mittcd for a 
line efcapei. 


A N attatchment was granted againft a man, and he was reported 
in contempt; and being fined, and committed in execution 
for it, he efcaped. And a motion was made for a new attachment ; 
but Holt chief juftice was of opinion, that a new attachment can- 
not be granted, but a fpecial fcire facias ought to be fued, reciting 
the whole matter, why the King fhould not have execution for the 
fine. But at another day ( abfente Holt) an attachment was granted. 


Rex verf. Whiting. 


s. c. I Salk 
**3, 286, 
287, 
Wunefi. 
Ray. 191. 
Iiob. 91. 
Ld. Hard. 
265, 358. 


Evidence. 


A N information was preferred againft Whiting fora cheat. 

And in evidence on the trial at nifi prius the fadtwas thus : 
His mother in law agreed to give him 5 /. and he by fome trick im- 
pofing upon her, obtained her hand to a note of too/, for which 
he was now indidted. And upon the trial it was a doubt, whether 
the woman fhould be admitted to give evidence ? And Holt chief 
juftice held, that fhe being in fome meafure concerned in the con- 
fequence of this fuit, it being fome means to difeharge her of the 
100 /. fhe fhould not be admitted to give evidence. For though 
the verdidt in this information could not be given in evidence in a 
trial upon the note, yet doubtlefs they would mention it. And he 
fcould not diftin^uifh this cafe from the cafe of perjury and forgery, 
where the party interefted for the deed, or prejudiced by the per- 
jury, fhall not be admitted to prove the perjury or forgery. Ru- 
led by Holt chief juftice, at the fittings at Qmldhadl, 


1 


A 
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A Libel was preferred againft a man in the Spiritual court, 

for faying to another, Thou are Beelztbub. A prohibition * tbub - 
was granted, though ftrongly oppofed by Mr .\iall. Ahte 


Ante 212 . 


Odes verf. Clerk. 


Intr. Trin. id Will, 3. B. R. Rot. 475. 

E SCAPE. The plaintiff declared,, quod profecutusfuit extra 
curiam domini regis et nuper dominae reginae adtunc apud Wejl- 
monajlerium exijlentem quoddam breve de latitat againft William Hickes , 
returnable quindena Pafchae coram dibits domino rege et domina re - 
gina ubicunque , &c. which writ was directed to the defendant as 

fheriff of ; and that the defendant by virtue of this writ 

arrefted the faid William Hicks , and permitted him to efcape, &c. 
Judgment by default, , and writ of inquiry executed. Upon which 
Mr. Nortbey moved in arreft of judgment, that the plaintiff has not 
fhewn out of what court the writ of latitat iffued ; for though it is 
returnable in B. B. yet it might iffue out of the Common Pleas, 
and then it would be a void writ. And the fheriff dhall take ad- 
vantage of void procefs, though he cannot take advantage of void- 
able procels. And he cited a cafe between Webb and Hart, or Bray 
and Hart , intr. JJi/l. 9 Will. 3. C. B. rot. 346. where in trefpals 
the defendant juftifkd under a capias and warrant thereupon \ the 
plaintiff replied, de Jon tort demefne , &c. and judgment was given 
for the plaintiff, becaufe it did not appear out of what court the 
writ iffued. And though here there is the word latitat, yet that is 
ufed in the Common Pleas in the tefiatum capias and capias utla- 
gatum. Sir Bartholomew Shower e contra. Of which opinion the 
court feemed to be j for the court faid, that there is no writ pro- 
perly called a writ of latitat, but that which iffues out of the King’s 
Bench ; and therefore they feemed to be clear of opinion for *the 
plaintiff. But adjournatur. 


s. C. 5 Mod. 
4 * 3 * 

Latitat pecu- 
liar to the 
King's Bench. 
Cowell's in- 
terp .wLLd- 
titat . 

Cartb, 234. 
Show. 2 54. 
Sid. 53,60. 
Sty 156. 

8 Mod. 343. 


Webb v. Hart. 


Oughtto (hew 
out of what 
court the writ 
Blues. 


Hook verf. Moreton. 

* ’ • * 

M R. Eyre moved for a prohibition to be directed to the admi- 
ralty court, to ftay a fuit there upon a libel by the mat? of 
a (hip for mariners wages, . upon fuggeftion of the feveral ftatutes, 
which reftrain the admiralty from proceeding upon contrails made 
upon the land. And (by him) the admk&y has no original ju- 
rifdiltion of fuch fuits. 1 3 Rep. 5 1 . AdBfrough they are in their 

5 I nature 


The King'* 
Bench will 
not prohibit 
all the mari- 
ners, or ono 
of them, or 
the mate of 
a ihip, to fa* 
in the admi- 
ralty for their 
wages. 

Pefl . 63 2. 
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nature maritime, yet the place where the contract is made, alters 
the cafe. 1 2 Rep. 79, 80. Therefore the admiralty has no jurif- 
didtion of charter-aarties, nor of policies of affurance. 4 In ft. 141. 
Prohibition grantesito a fuit for mariners wages. , 1 Sid. 331. Be- 
Ades, that in thir cafe this fuit is by a Angle mariner $ and there- 
fore it is the Jtfme thing to him, to fue here at common law, or 
in the admiralty. And the cafe of Woodward v. Bonitbon , Raym. 3. 
is a cafe in point. For though the fuit was for other things as.wcil 
as for mariners wages, yet if a prohibition had not lain for the wa- 
ges, the prohibition fhould have been granted quoad, &c. Objection. 
1 Ventr. ^43. Anfvver. That is no authority in this cafe, becaule 
the motion was rfnde there after fentence ; and if it does not appear 
• in the libel that the court had not jurifdidti&n, no prohibition (hall 
be granted after fentence. See 2 Roll. Ab. 318. 12 Co. 77. Mr. 

Pratt again ft the prohibition argued, that if all the mariners fue 
for wages in the admiralty, the King's Bench at this day will never 
grant a prohibition, 1 Ventr. 343. and there is no difference, where 
the fuit is by one mariner, or many, 2 Vent. 18 1. Allefon v. Mar ft. \ 
in point ; and the mate of the fhip is but one mariner. Objedtion. 
Raym. 3. Woodward v. Bonitbon. Anfwer. There the contradt was 
for other things as well as for mariners wages, and the contradt is 
intire. And per curiam , there is no difference, where one mariner 
libels, and where many. For the reafon why the King’s I’cnch 
permits mariners to libel in the admiralty for their wages, is not 
only bccaufe they arc privileged to join in fuit in the admiralty, 
whereas they ought to fever at common law, becaufe the contradis 
are fevcral ; but alfo by the maritime law mariners have fecurity in 
the fhip for their wages, and it is a ’fort of implied hypothecation 
to them. Therefore the King’s Bench allows mariners to fue in 
the admiralty for their wages, becaufe they have the fhip there for 
fc.curity. But the queftion is here, whether the mate of a fhip 
differs from any other- mariner ; for if the plaintiff had been a Angle 
mariner, doubtlefs no prohibition would have been granted. And 
it denied to the court, that a mate is but a mariner. And per Holt 
chief juftice, heretofore the common law was too fevere againfl: the 
admiralty ; it did not allow ftipulutions; but at this day they are 
always allowed. Ruled, that Mr. Pratt move the court for their 
opinion at another day, 

• • 

Medena verf. Kilder. 

A N adtion was brought by the plaintiff againfl: the defendant for 
1 00 /. won upon a wager, that the peace would not be con- 
cluded by fuch a day. .^Sir Bartholomew Shower , after the rules for 
pleading were out, mdfjjjp, that upon the bringing in of 100/. into 

court. 


Money 
brought into 
•court. 
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court, and upon payment of cods, the plaintiff niight proceed r.t 
his peril j for the difpute was only, whether the plaintiff fhould 
have intereft or not? And per Holt chief juftiew intereft is never Ii-terf'* 
.given by the jury m fuch cafe in the damages! Ruled, that the 
•defendant fhould fhewcaufe, &c. 

Baker verf. Swindon. 



Intr. Mich, io I Fill. C. B. Rot. 360. 

• 

A N adtion was brought againfl Sivindon, one of the clerks of 
prothonotary, 'Tempijl , &c. The defendant pleaded, that he 
ought to be fued by bill. And it was adjudged not ; Becaufe the 
clerks of the prothonotaries of the Common Pleas, the ferjeants, the 
clei ks of the ferjeants of the Common Pleas, and of the judges, 
luve privilege to be fued in the Common Pleas by original writ, but 
not by bill. But the attornies of the Common Pleas ought to be 
fued there by bill, bccaufe they ate fuppofed to be always prefent 
in court, but the others not. Ex relatione m'rt Place. 

Langton verj C Wallis. C. B. 


S. C. 3 Salk. 
283. 

1 Barnes 280. 
S. C. cued. 
Holt 389. 
Privilege of 
C. B. 

Adj. P. 6 . 
Will.® Mar . 
C. B. Win- 
ford, rot. 683. 
Baker v. Dun-, 
calf, 3 Lev. 
598. 


D EBT was brought by the plaintiff, executor of A. againfl: the Efcape. 

defendant, as executor of B. formerly fheriff of the county 1 L“ tw - 5 8 *» 
of D. Upon nil debet pleaded, the jury found a fpecial verdidt, \ v/iifon, 
viz. that A. recovered a judgment againfl F. and fued a capias ad 294 . 
Jatisfaiiendum direded to B. then fheriff, &c. which writ of ca- 
pias ad Jdtisfaciendum was executed by the under fheriff, and F. 
being in cuftody,. affigned a term for years to the under-fheriff, in 
fatisfadion of the money recovered by the judgment, and to be 
difeharged out of execution ; and this alignment was to be void 
upon payment of the money recovered by the judgment at a day, 
after the office of B. to be fheriff fhould determine ; and upon this 
F. was difeharged out of execution, and at the day, &c. he paid 
the money to the under-fheriff } bur the under-fheriff did not pay 
the faid money to A. B. died, and A. died ; and the plaintiff as 
executor of A. brought this adtion againfl the defendant. And it 
was adjudged, that it did not lie j becaufe the rdeafe of F. out of 
cuftody was an efcape in the fheriff, and the receipt of the money 
afterwards could not purge it. Ex relatione rn'ri Place. 


Mich. 
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Sir George Treby Chief Juftice. 

Sir Edward Nevill . 

S/> John Powell ► Juftices. 

Sir John Blencowe 

- — . , , t — - 

Challoner verf. Davies. 

Intr. HiL 9 Will. 3. C. B. Rot. 1175. 

fi. c. Lotw. OVEN ANT. The plaintiff declared, that the plaintiff 

i62, I covenanted with the defendant, that the plaintiff, and all 

other perfons having any eftate under him, fhould make 
fufficient conveyance of certain land to the defendant and 
his heirs before the feventeenth of November next following ; and that 
the defendant covenanted, that upon fuch conveyance made to him, 
he would pay to the* plaintiff or his afiigns, at the houfe of Sir 
Francis Child , London, 300/. and that they mutually bound them- 
felves, &c. in the penalty of 100/. to the performance of the faid 
agreement} and the plaintiff avers, that he was ready to perform 
all on his part to be performed ; and . that he .and one Markham , 
who had a leafe for years under the plaintiff of the faid lands, bar- 
gained and fold the faid lands to. the defendant for one half year, 
and that the plaintiff, by a releafe dated the day after, releafed to the 
defendant and hi#' heir# all his right, title, &c. of which leafe and 
releafe the* defendant had notice at A. in the county of Bucks , the 
iixteenth of the faid November , and there fefufed to accept them, 
and refufed to pay the money to the plaintiff fecundum formam of 
the faid covenant, &c» Upon which declaration the defendant 
demurred. • 


2 


Birch 
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Birch ferjeant far the defendant argued, that the declaration is 
not good; 1 1. Foe the plaintiff has not averred, that, the leafe uvi 
releafe were a fufficient conveyance. 2. The. plaintiff lus not 
fhewn, that the defendant had notice of the execution of the fai t 
conveyance} which ought to have been done, bQcaufe the defen- 
dant was to pay the money upon the execution of it^at Sir Franc 1 , 
Child's houfe, and therefore the conveyance ought Ob have ban 
executed there; and in this cafe it was executed i nSBucks forty 
miles diftant, and therefore it was impoffible, that the defendant 
could pay the money upon the execution at London at the hou e 
of Sir Francis Child. But admitting that it might have been exe- 
cuted at another place, the defendant (hould have “had notice of ir, 
or reafonable and fufficient time before the money was to be paid, 
which was payable the feventeenth of November , and the convey- 
ance was executed the fixteenth, and perhaps the laft inftant of the 
day, upon which inftant the money was payable at another place 
forty miles diftant, by which it was impoffible for the defendant to 
perform his covenant. 3. It does not appear, that Markham was 
all the perfons that claimed under the plaintiff, nor that all the 
eftates that he and all perfons have under him, paffed by this leafe 
and releafe. 4. Notice is faid to be given to the defendant at A. of 
the execution of the conveyance there, but that notice is not good, 
for the defendant is not bound to go thither to accept it, to pay 
his money there upon the conveyance executed, which by the co- 
venant ought to be paid at London. 

But Gould King’s ferjeant argued, that the court in this calc 
ought to judge, whether the bargain, &c. by leafe and releafe be a 
good conveyance or not. And it feemed to him, that it is a good 
conveyance. But he admitted, that if leffee for years and the re- 
verfioner join in a leafe and releafe, this does not operate by the 
ftatute of ufes: for the leafe being the leafe of the leffee, who has 
no feilin of the freehold in the land, but only a poffeffion of it, is 
not within the ftatute of ufes; and then no poffeffion by this leafe 
is transferred before an adtual entry, upon which the releafe may 
operate; but no entry appears to be in this cafe. But though in 
this cafe it is not good by bargain and fale by the ftatute of ufes, 
yet the leffee and the reverftoner joining together, who have the 
whole intereft and eftate of the land in them, this will be a good 
conveyance to pafs the eftate. For the leafe ought to operate, ul 
res magis valeat, &c. and then in this cafe the leafe ought to be 
expounded the furrender of the leffee to the reverftoner, and then 
the leafe and releafe of the reverftoner. Or otherwife it will be a 
grant of reverfion, and then the grant of the intereft of the 
leffee for years. For the intent of the parties was, that both their 

5 K interefts 
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intcrefls fliould pafs ; and they have power to do it, and therefore 
it ought to be expounded a good grant to fatisfy their intention. 
It the rcverfioner makes a ieafe for years of his reverfion, the leflee 
in poffeflion, though he has a greater term than the leflee of the 
reverfion has, yeti he may furrender to the leflee in reverfion. 
3 Cro. 302. CpdLi. 192. and neverthelefs the term for years in 
pofisflion canrtot merge in the term in reverfion, but is merged in 
the inherita/ice. Hutt.. 1 26. and Treport' s cafe 6 Co. 14. are au- 
thorities in^ point, that in this cafe it ought to operate as the grant 
• v/iifon 26. of the rcverfioner and the furrender of the leflee ; for .the word fur- 
render is not abfolutely neceflary to make a furrender. 40 dflif. 
16. 2. Roll. Alt. Co. Li. 301. b. 339. For the intent of the 

parties is fufficieftt to make a deed operate as a furrender, without 
any formal words. But if it cannot in this cafe operate as a fur- 
render, yet fince the leflee joins in the leafe and releaft, it will be 
an cxtinguifhment of his term. 3 Cro. 487. jc Co. 46. Lampet' s 
cafe. 2 Roll. 402. For a term of years being only a chattel in- 
tereft, it will be eafily extinguifhed. Aud though it was in this 
cafe defigned by the parties, that it fliould be a leafe, and then a 
releafe, to make the conveyance, yet the law in divers cafes will 
make a tranfpofition of eftates, to fatisfy the general intent of the 
parties, that it fliould not be fruftrated. 1 Co. 76. Bredov's cafe. 
3 Cro. 727. 792. Plowd. 172. Jones -155. which ought to be 
done in this cafe, rather than that it fliould be void. To the other 
exceptions taken to the declaration; as to the firft, the plaintiff 
ought to make a conveyance before the feventcenth of November , 
and the defendant ought to pay the money at Sir Francis Child's in 
London ; but he is not obliged by the covenant, to pay it before 
Time to per. the fevente'enth, and therefore he ought to have reasonable time 
law.* C0 ' e " t0 P a y lt a f ter the conveyance executed. Co. Li. 211. Kcilw. 75. 5. 

And per Powell juftice, and Treby chief juftice, although the mo- 
ney be to be paid at the houfe of Sir Francis Child upon the con- 
veyance executed, yet that has no need to be executed there, but 
the money is to be paid there in realbnable time after the convey- 
ance executed; for the conveyance might be by fine or recovery, 
which cannot be there. And it is not neceflary, that the money 
be paid inftantly upon the conveyance executed, nor before the fe- 
venteenth of November ; but the defendant ought to have given no- 
. tice to tlie plaintiff after the conveyance executed, at what time 
he would have paid the money. And as to the exception, that it 
does not appear, that Markham was all the perfons, who have 
Termar can- eftate. under the plaintiff ; it fliall not be intended, unlefs it be 
•nd f*iL am flawed by the other party. In this cafe it cannot be a bargain and 
Lefforand let- within the ftatute of ufes, for a termor is not within the laid 
fee nuke a ftatute $ but the queftionis .here, whether this be not a good #on- 

SX.ia, veyance. The books have gone a good way, in tranfpofing grants 
eorayer. 2 and 


Mich. Term io Will. 3. 


4°3 


and words of the parties, to make them agree with their intents, 
that they Ihould not be void. And in this cafe doubtlefs this might 
be a good conveyance, the one way or the other, to pal's the in- 
tereft of the parties. But per Vreby chief juftice^ it is a doubt to 
him, whether the plaintiff Ihould not have pleaded the convey- 
ance according to its operation ; hut in this cafe having pleaded 
it as a bargain . and faie, where it cannot be a bargain and Tale, 
-the declaration is not good. But per Powell juftice ti^e queftion 
is, whether this is not fufficient within the declaration, to (hew 
that the plaintiff has performed all on his part, to intitle him- 
felf to his a&ion; and therefore it may differ from the mat- 
ter of a title pleaded. And (by him) in this cafe the termor 
has confented to pafs his term, which will amount to a furren- 
der. Dier no. b. 3 Cro. 21. LelTee for years releafed to the re- 
verfioner, and held a good furrender. Treby chief juftice doubted 
of the cafe in Dier. But if it be law, yet if the declaration in 
the faid cafe had been, that the lelfee releafed to the reverfioner. 


where there was not any releafe, but a furrender, fuch declaration 
had not been good; but he ought to have declared that he had fur- 
rendered. But if in this cafe the deed of conveyance had been 
lliewn in. haec verba , there the court might have judged according 
to its operation. But here the deed is not (hewn, but only it is 
faid what is the effeft, viz. that it is a bargain, &c. which it can- 
not be in this cafe. And if judgment be given for the plaintiff, it 
mud be, that the leffee for years bargained, which cannot be, &c. 
for there is nothing before the court to make another conftruiftion. 
Whereupon it was directed to be argued again upon this point. 
And at another day it was argued by Lutwycbe ferjeant for the de- 
fendant, that the declaration is not good. But it ought to have 
beep lliewn what conveyance he had made to the defendant j for 
without a good conveyance the plaintiff is not intitled to his a&ion; 


And it appears, that there cannot be any fuch conveyance, .as he 

has (hewn j and the court muft take the cafe as it appears upon A “>anought 

the declaration ; and every one ought to declare upon the truth of cording totiw 

his cafe, according to the operation of the law. 2 Sound. 97. operation of 

Noy 66. 5 Hen. 7. 1. 2 Ventr. 149, 266. And in this cafe l4W * 

the defendant is liable to a penalty, and therefore it ought to be 


ftridtly taken. And he took othep exceptions to the declaration, 
againft which it was argued by Gould King’s ferjeant. And he ad- 
mitted, that pleas in bar, which were to anfwer particular matter, 


ought to be pleaded agreeably to the* operation of law. And there- 
fore between Bejly and Withe, HU. 5. Will. & Mar. C. B. Rot. Beflyv.Withe, 
1839. xn indebitatus ajfumpfit the defendant pleaded a letter of li- orBaftiyv. 
cence, to take fo much by the pound ; and that he and the plain- WaIfc ' 
tiff have accounted together, and that he was indebted fo much 
to Mm, which by the faid agreement was fo much, which he has 
- tendered. 
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tendered, ©V. and upon demurrer it was adjudged ill, inafmtich 
as the defendant ought to have pleaded it as a releafe. In the fame 
manner in trefpafs a licence ought to be pleaded as a leafe. But 


where the fnatte^ is only inducement* as in this cafe it is only in- 
ducement to the aflignment of the breach, there fuch exadnefs is 
not requifite. 42 Edw. 4. 40. Hob. 107. Latch 95. JVa/h- 
ing ton's cafe jKere cited. Powell juftice, The point ordered to be 
argued wa&*only upon the pleading, whether the leflee joining in 
this cafe \foth the reverfioner, amounting to a furrender, ought to 
have been pleaded as a furrender. And (by him) in this cafe it 


need not, &c. If a man pleads by the words dedit tonceffit et con- 
Jirfnavit , it is not ill, inafmuch as the party has not taken upon 
him, to fhew in which of the ways the deed operates, but only 
it is a double plea. There is not here an exprefs furrender by rea- 
fon of the words in the deed, and therefore it feemed to him, that 


the plaintiff could not have declared better than by fhewing the 
fpecial matter. But by Preby chief juftice the joining of the leffee 
with the leffor amounts to a furrender, and therefore the plaintiff 
might have pleaded it as a furrender. In this cafe the plaintiff does 
not recite the deed in baec verba, nor . the fubftancc and eff.£t of 


it, but only that he made a deed of bargain and fale, by which 
bargain and fale, ©c. and therefore the plaintiff took upon him, 
to (hew to the court the effedt and operation of the deed which the 
defendant refufed, that it appears that the deed by law could not 
have any fuch operation, and the deed itfelf is not before the court, 
upon which they might adjudge, that it had any other operation, 
for no words of the deed are recited, but only that the leffee bar- 
gained and fold, ©c.. By this the joining in the deed by the lef- 
fcc is only evidence of his confent, which ought to be adjudged by 
the deed, what effedt fuch confent hath. Blencowe juftice, If tvvo 
tenants in common join in a leafe, if this be pleaded as their joint 
leafe, it is ill ; and though it appears to the court that it has its 
operation as feveral leafes, yfct the party not having pleaded it fo, 
the court will not adjudge it againft the party’s plea ; which does 
not differ from this cafe. Preby chief juftice. The plaintiff (hould 
have faid, that the leffee furrendered, and that the reverfioner bar- 


gained, ©r. or if he had faid that he had fufficiently conveyed, it 
had been fuflicient. Adjournatuz. Mr. Place. 


And afterwards by the opinion of the whole court judgment 
was given for the defendant, becaufe the plaintiff did not plead 
according to the operation of law. Ex relatione m'ri Lutwyche. 


Redding 
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Redding verf. Lion. 

R Eplevin. The defendant made conufance as bailiff to B. for Bailiff Pa- 
rent, &c. The plaintiff replies, and traverfes, that the de- v * rfed 
fendant was bailiff to B. And iffue thereupon, and verdict 

the And now motion was made for a repleader. But 

denied per curiam, for though this is not traverfable, and it had 
been ill upon demurrer; yet after verdidt it is good, and is not fuch 
an immaterial iffue, as to caufe the granting of a repleader. See 
Hob. 113. Mr., L'aly. 

Gcrrard verf. Arnold. 

J udgment again ft three. Two bring error. The record was e^okIm f u> 
tranfmitted. Though in law the record is not removed, be- pe rfed!d by 
caufe all did not join, yet the execution is fuperfeded. And there- b.lngmg an 
fore in this cafe the other party being taken in execution, and mu 

having paid the money, to redeem his body, reftitution was a- 
•svarded. See Stile 105. 1 Keb. 12. Mr, Daly. 

Weekly verf. Wildman. • 

C ASE. The plaintiff declares, that he was occupier of a 
houfe for ten years in D. and that for the time aforefaid 
there was a cuftom within the town of D. that all inhabitants and 
occupier of houfes within the faid town ought to have common 
for all commonable cattle in a fen called Deeping fen ; and that 
. the plaintiff by reafon thereof ought to have his common, &c. and 
that the defendant had eredted an engine, by which he caft the 
water upon the faid fen, more than could be carried off by the 
drains of the faid fen, whereby the faid fen was drowned j fo that 
the plaintiff could not injoy his common in fo full and beneficial 
a manner as he ought, (sc. The defendant demurs. This cafe 
was brought two or three terms before in this court, and then the 
plaintiff declared upon a prefeription for all the inhabitants to Prefcriptiot 
have common, &c. And it was held,' that a prefeription for an for an ,ulubi * 
inhabitant or Occupier was not good; and therefore the plaintiff ° CCU * 
brought this adtion, and declared upon a cuftom. And it was ar- 3 i6 °- 

gued by Levinz ferjeant for the defendant, that the plaintiff has ^°’ Cop)rl1 ’ 
.declared, that he was pofleffed of a houfe for ten years ; and that 3 *’ 
for all the time aforefaid he hath been ufed to have common, &c. 
which is not good, for all the time aforefaid refers to the cuftom ; 

5 L that 
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that it is impoflible, that the plaintiff has ufed to have common 
for time- immemorial. And as to the fubftance of the declaration, 
it is grounded upon a cuftom, for inhabitants to have common ; 
which is not good by prefcription, and for the fame reafon cannot 
be good by cuftom ; for in this cafe it is a common in grofs with- 
out number or ftint. Occupiers may prefcribe for an eafement, 
not for an intereft i Cro. 418. In Co. Lit. and Bro. commit 49. 
mention is made of a common in grofs fans nombre j but by other 
books, as 22 4 ffife 3$. 15 Ed. 4. 29. b. 1 Roll. Mr . 398. 

See Atkinfon 22 Hen.6. 36. i Sound. 143. it is proved, that in an adtion for 
L c*£. d * 1C ’ fheh eommoh it ought to be afcertaincd .by levancy and couchancy 
Eajier ■ 2 Gtt. upon fome land ^ and therefore in the cafe in Saunders the-adtion 
5 Wiifon C B WaS n0t 8°°^ f° r want of levant and couchant j and a new a&ion 
tod »ifo Bean was brought, where it was afcertaioed by levancy and couchancy, 
v. Bloom, and for that it was held good. If fuch a cuftom, as is in this cafe, 
c /} +Gw ‘ were good, there could be no improvement againft the com- 
Wiifou. manors } or if an inhabitant purchifed parcel of the land, out of 
which the common iflUcs, the next inhabitant would not be bound 
by this, but would have common fans nombre , and therefore there 
could not be any apportionment. Wright King’s ferjeant for the 
plaintiff. To the hrft exception : the declaration is, that time 
whereof, &c. there has been a cuftom, &c. and then that the 
plaintiff has been pofTeffed for ten years, and that per tdtum tempus 
pracdi£lum he hath ufed to have common. This relates to the ten 
years, and not to the cuftom. Of which opinion was the whole 
court. Then as to the cuftom, 6 Co. 59 Gatewerd’ s cafe, and 
$ ( 7 re, 152. feem to be againft it, but notwithftanding thefe cafes 
the cuftom is good. The defendant by his demurrer admits fuch 
a cuftom- And then being a cuftom the court will not adjudge 
it void, if by any reafon it can be fuppc&d to. have had a rea- 
fopabie 1 commencement and continuance. A thing may be good, 
by cuftom, which is pot good by prefcription ; as. a cuftom in nan.. 
dee$nvw(k) f$G.' This cuftom is not uureafonable, for common in 


cited in, G«teward ‘ s ctfo, does not prove the reafon of that judg- 
ment. In 7 Rdia, 4, 26* 1 8 J&fa.. 4, 3* % difference appear* 
tween a cuwMMud a pteferiptioa K for it is {aid there, mat inha- 
feUtntff cannot vrc&nbe for common# but they may have it by* 
cuftom 4 for preleriptka is in the perfom, ml t&nfoci occupiers 
and inhabitants imt having am potdurabh e ft at e » eanpot prefenhci 
but a cuftom being $*ed to the land, m the occupiers andpof- 
feffors may feaye advantage of it, And as t® the umcafonahlt^fs* 
although it is. common, mmh yut it ought tu be ffw t rd 
xUsmi. 339. vith reafon. As to Mellor and Wmcrh cafe, that was a pre- 

g feription. 
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fcription, and therefore levancyftnd coachuncy wks Heldneceftary ^ 
but that >reafon does not hold* where the cebundn iq claimed b f 
cuftom; for if any reafon&ble commencement* can be prefumed, 
the cuftom* will be made good ; and aft adt of parliament (hall be 
intended for its original, rather than.. it (hall be made void. 

As to the firft exception, per 'curiam, the tethpus praediClum 
mud relate to the ten years, not to the time of the cuftom, and 
therefore the declaration good notwithftanding that ebjedioh. 

And per Powell juftice> the general flint of common it by levant 
and couchant, but d man may grant at this day common ift groft Cowmw H- 
fans nomire. But this cuftom Would not Commence by grant, be- 
ingin the inhabitants and Occupiers, Who are not capable to take 
by grant. This common Cannot be ejctinguifhed dr apportioned 
tjy purchafe of part of the land, rtor can the lord improve again ft 
fycn commoners. The reafon given in (s&litoatJt s cafe ciniidt be 
anfwered again ft prefctiption and cuftom fot occupiers to have 
common, though one fliould admit that the authorities cited thefe 
-do not prove it. Copyholders may have cuftomary common, 
their eftates being aifo by Cuftom, but their common may be eft' 
tinguiflaecL 

Treby chief juftice. It is agreed, that this common cannot be 
good by prefcription ; the queftjon then is, if it be better by 
cuftom. In ancient time fucn grants might be, as to the inhabit 
■tants, Be. which were then allowed good, as die grant of the 
ifle of tVexam, but fuch grants would hot be good at this day. 

So in this cafe a grant of luck a common to the inhabitants for 
incouragement of Habitation in the fen country may be fuppofed, 
which ought to be adjudged good, if there had been conftaat en- 
joyment under fuch grant. See z Keb. 6ft. 3 Keb. 24 if, where 
fuch common is mentioned to be good by cuftom. But one ought 
not to prefume any ad of parliament in the cal £c, forfuebpre^ 
fumpeion would make all UBfeaionable cuftodw good 1 but thefc 
ruftoms ought to appear of themfelves to be rcaionabU, otherwtfo 
they will not he good ; and therefore here the plaintiff (hould We 
fuggofted fome particular reafon to make the cuftom good, as for . 
ifyc better peopling of the fens, Be. foe no torian appears hi this 
record to maintain the cuftom, bat the plaintiff (bouM We (hewn 
it; and it is not fuiSdeot to fay, that U may ber eafonable, which 
might appear ip evidence^ bot h ought to appear to the court. 

Although a common . fans nsttdre. may be Ranted at this day* Comm* fat 

fuch grantee caoaot grabt it over, BUncowe juftice. It will be *mbr* aot, 
very difficult to m ai nta in this cuftom. The plaintiff might have 
.declared . of a levant and couchant, pad distal! evidence would. om * 
have induced the juiy to have found it, if it Jbad been traverfed.' 

Inhabitants 
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Inhabitant's may have a cuftom to have pot water, which is an in- 
tereft, and pot barely an eafementt But Powel juftice denied 
that, and faid that it is only an eafement. And he agreed,' that 
if any particular reafon had been ftiewn, to fupport the cuftom, 
it might have been good. • The court inclined againft the cuftom. 
Adjournatur , Mr. Place. 

I N debt upon a bond payable in 1668, payment made in 1689 
was pleaded ; and iffue being joined upon it, verdidt for the 
plaintiff. And the defendant moved for a repleader becaufe the 
iffue was immaterial. But per curiam , the verdidt being for the 
plaintiff, it is well enough. For if it had been paid in 6H, it had 
not been unpaid in 89 ; fend it is like Nichols' s cafe, 5 Co. 43. But 
there the judges feem to be of opinion, that if the verdidt had 
been for the defendant, it had been ill. And per Powell juftied. 
If payment be pleaded to a Angle bill, it is good after verdidt. 
Ex raldtione mri Daly. ‘ 

Beal verf. Simpfon bailiff- of the. liberty of Pomfjpt. 

C ASE for efcqpe. The plaintiff declared as adminiftrator to 
J. S. durantt minoritate of A* which A. is yet within age, 
that B. being in the cuftody, &c. of the defendant, he permitted 
him to efcape the third day of February. The defendant pleads, 
that the faid B. being in his cuftody, a habeas coYpus iffufed out of 
this court in Hilary teem returnable in Trinity term ; which ha- 
beas corpus beihg delivered to him before the efcape, he by virtue 
thereof fuch a day before the return thereof took the faid B. out 
of prifon, and carried him to Wejlminjler, and there' delivered him 
in cuftody to the Fleet; &c. The plaintiff replies by proteftation, 
that the 'faid habeas corpus was not delivered to the defendant be- 
fore the faid B. was taken out of prifon ; and pleads, that a habeas 
corpus iffued in Michaelmas term returnable the firft day of Hilary 
• term next following, but the defendant did not take the'faid B. 
out of prifon by viftue of that writ j but after the return of the 
faid writ the defendant without the plaintiff s knowledge took the 
faid B. out of prifon, and he being out of prifon, the defendant by 
tovin procured another writ of habeas corpus to be- iffued tefte 
before, which iffued out returnable in ‘Trinity tet'ia j and by fraud, 
and by colour of that writ fued out by fraud, the defendant took 
the faid B. out of prifon ; abfaue hoc that the faid & Was taken 
out of prifon virtute of the former writ. The defendant de- 
murred. Gould ferjeant argued, 1. That the declaration is not 
good, becaufe the plaintiff declares as adminiftrator duraiiU mino - 
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ritate of A. and fays that A. i? yet within age, bat does not fay 
that he is within the age of feventeen years, for at fuch age his admi- 
niftration ceafesj and within age generally (hall be intended the 
age of twenty one years, and then A, may bo within the age of 
twenty one years, and yet more than feventeen, and then the 
plaintiff has no authority. So that the plaintiff having only a par- 
ticular authority for a certain time, he ought to (hew that it is con- 
tinuing • as tenant pur outer vie ought to (hew that ceftuy <jue vie 
is not dead. Co. Li. 41. And there is a difference between a plaintiff 
and the defendant, for the plaintiff ought to intitle Himfelf by (hew- 
ing particularly the age of the executor, where he fues in his right ; 
but where an adtion is brought againft fuch and executor, there the 
plaintiff has no need to (hew it, becaufe he is a flranger to the exe- 
cutor’s age, but finding a man mediing in the adminiftration is fuf- 
ficient caufe for him to bring his adtion againft him. 2 Cro. 110, 588. ' 
Teh. 128. Hob. 251. 1 Cro. 602. 5 Co. 29. Pigott’s cafe. 2. The 
traverfe is not good, it being that the defendant did not take the 
faid B. out of prifon virtute brevis praediSli, for it is a negative 
pregnant. Anger v. Hutton , Pafch. 18 Car. 2. B. R. rot. 316. 

2 Cro. 87. But in this cafe there (hould not have been any tra- 
verfe, becaufe the plaintiff had confcffed and avoided the firft writ, 
and then he ought not to take a traverfe to it. The defendant in 
this calc is not eftoppcd by the tefie of the writ, but might have 
(hewn that it was filed after the time of the tefie. of it. And the 
plaintiff in this cafe (hould have relied upon the fraud, for by this 
traverfe he has tied the defendant to join in it, and has not given 
him any opportunity to anfwer, and fliew the fpecial matter, when 
the writ was firft fued out IVyott ferjeant for the plaintiff argued 
e contra. 


Powell juftice. The difference where the plaintiffs or defendants Anaflion 
are ftrangers to the executor within age as to the (hewing of the brou 8 ht b / 
executprs age is grounded upon great reafon ; becaufe privies ought ring the mi- 
to fliew their authority, but ftrangers to it cannot. 2 Roil. Abr. 4C6. norhy 0f7.fr 

And for this raafon the plaintiff in this cafe being privy to the exe- w 

cutor within age, ought to fliew his age ; and if he does (hew it, mentthat7.fr 
and does not aver it fufficiently, it is not good upon demurrer, and “ ,he 
it is not aided by verdidt here. But the queftion is. in this cafe, cwL.where 

whether the defendant has not aided this defedt by pleading over the aftion i« 

other matter, and not relying upon this deficiency of the declaration ; ^ r anfit Vach 
for he has admitted by his plea, that the plaintiff is a perfon able to executor. But 
bring the adtion. 2 Cro. 240. Teh. 128. In Pigoi's cafe the de- the omiffion 
fendant pleaded a plea as in this cafe, but there was an ill averment p le a jj i 'j ) d g b ^ ver . 
there, that the executor was not twenty one ? and an ill averment fry?. 486. 
is worfe than the omiflion of an averment, or an uncertain aver- jinU 21 *• 
menL Brownl, 247, 8. And for this reafon he took it, that 

5 M though 
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though there were no averment in this cafe, yet the defendant’s plea 
would have aided it. And as to the traverfe, he thought that the 
virtute cujus is traverfable. 41 Edw. 3. 21'. 11 Co. 10. When a 
matter of law is only comprifed in the virtute'cujus , then it is not 
traverfable. Plowd, 43b. But matter of fad in the virtute cujus is 
traverfable, 9 Hen. 6. 20. and admitted in Fqfter and Jackfori s cafe, 
in Hob. 52 . which in probability would not have been admitted 
there, the cafe being fo greatly debated, if it had been thought 
material. And in 1 Sound. 20. it is the opinion of Saunders , that 
virtute cujus is traverfable. It is not- any negative pregnant, be- 
caufe all is admitted, but only the taking out of prifon by virtue of 
the writ. 

Treby chief jufticc. As to the firft exception, he agreed the 
• difference between a ftranger and a privy to the executor, 2 Sid. 60. 
and it is a defed, which is not aided but by verdid. 1 Cro. 240. 
Teh. 101. And under age (hall be intended under the age of tweny- 
one. 1 Roll. Rep. 400. But the defendant by pleading over has 
taken away this intendment, having by his plea admitted him able 
to maintain the adion. And by this reafon only the declaration is 
made good, where at the beginning x»f itfelf it was not good. As 
to the traverfe, he thought it to be ill, becaufe virtute cujus is not 
traverfable. After demurrer it is ill, but it is good after verdid ; 
which is an an/wer to Fojler and Jackfori $ cafe, for the faid cafe 
being after verdid, was aided, as all perplexed and improper iffues 
are. But in this cafe there is a fpecial demurrer, and caule (hewn 
that the traverfe is not good, but contains double matter, CSc. 
And this traverfe would be intricate, and contain multiplicity of 
matter, viz. of fad, and of law ; and for that reafon it , could not 
. he put in ifftie, to be tried by the jury, which was his chief realon 
againft it. For virtute of fuch a writ is only that which the law 
fays and expounds upon the writ. 1 Sound. 298. As if a writ be 
delivered to the Ihcriff, where the party is in his cuftody, it is 
matter of law, whether the party be in cuftody by virtue of that 
writ, by the delivery of it. But whether there was* any fuch writ 
or no, or whether it was delivered or not, is matter of fad. And 
after fuch fad agreed in the affirmative, then is the matter of law, 
whether the party was in cuftody virtute of it, 2 Co. 48. and 1 1* 
Co. 10. There the matter was not traverfable, inafmuch as it was 
mere matter of law, and nothing of fad in the cafe. And if vir- 
tute cujus be traverfable, then the pleading of the ftatute of ufes, 
that virtute cujus a man was poffeiled or feifed may be traverfed, 
which is a mere effed of the law. 3 Cro. 32'h Hob. and 
1 Sound, 20. are only cafes where the point paffed fub Jikntio. 
Bat 1 Sound. 298. is a judgment in point. A per quod is not tra- 
K«b. 607. verfable, and there is no difference between per quod and virtute 

2 cujus. 
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cujus. Ia this cafe the traverfe ought to have been upon the deli* 
very of the habeas corpus. And as to what was faid by Gould \ that 
the defendant ought to have had an opportunity to {hew that the 
writ of habeas corpus iffued out at another day after the telle of it, 
he did not know that it was ever refoived that it was averrable, that 
a writ iffued out contrary to the tejle of it ; though it has been olfbn- 
times attempted and difputed. * 

Gould ferjeant. There is a difference between writs which are 
to punifli wrongs, and thofe which are in advancement of right. 

Alfo a man cannot fay, quod breve emanavit at another day, con- 
trary to the tejle of it; but profecutus fuit the writ not before an- z Burro. 95*, 
other day, may be pleaded. Hutt. 20. Hob. 244. 2 Roll, Abr. 576. 10 969- 
Preby chief juft ice. Admit that one may fay, quod profecutus fuit 
a writ at another day than it bears tejle> but n<?t that the writ ema- 
navit at another day j in this cafe the traverfe ought to have been, 
that the party was taken out of the prifon before the writ delivered 
to him. 

Powell juftice. But then it may be a queftion, whether the 
fheriff cannot juftify after the tejle of a writ, before it be delivered 
to him ? And Levinz ferjeant, who was not in the caufe, faid 
that it was adjudged that he might juftify before the writ delivered 
to him. But Preby chief juftice denied that, and 1 Sound-. 120, 
agrees. 

' At another day in this term the judges gave judgment in this cafe. 

Powell juftice. The time of the iffuing of the writ is traverfable. Time of iffu- 
There is no confefling and avoiding of the writ mentioned in the «g of * writ 
plea ; foc*.the plaintiff (hews, that there was no fuch writ, but tr * mfaWe * 
another writ fucd out after it. He might in this, cafe have traverfed 
the delivery of the writ, that being alledged by the defendant $ but 
he has not traverfed it, but the taking out of prifon virtute of the 
writ ; and there being two things alleged, which were traverfable, 
it was at the plaintiff’s election to traverfe the one or the other. 

He confeffed, that generally the virtute of a writ is matter and in- 
ference of law only, and then not traverfable but, matter of fa£t #>/«/# of « 
may depend upon it, ' and then it is traverfable j as in this cafe the writuaverfed. 
taking out of prifon, and for that reafon it is here traverfable. 

And in fbme cafes it may be, that nothing but only the virtute of 
the writ is to be traverfed; as if two writs be delivered' to the fheriff 
againft A. one at the fuit of B. returnable the Juft return of Hilary 
term, and the other at the fuit of D. returnable the foft return of 
the laid term j and D. procures a warrant upon his writ, upon 
which A. is arrefted after the return of the writ of B. and then 
gives abad-boadfor hii appearance i and in a fuit upon this bail- 
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bond A. pleads that he was arrefted upon the writ of B . returnable 
the firft return of the term, and that he gave' the faid bail-bond 
after the Return of the faid writ, by which it is void by the 23 Hen. 6. 
cap. 10. the ftleriff replies, that there was another writ at the fuit 
of D. returnable the laft return of the faid term, and that A. was 
arrefted, and the bail-bond given, upon that writ; he ought to 
traverfe, abfque hoc that he was arrefted virtute of the writ of B. 
and no other thing is traverfable there j and if it be not traverfed, 
the bail-bond will be made void, where it was rightly taken, which 
is not reafon. 3 Keb. 260. Rod v. Huans. 

'Treby chief juftice contra. The virtute cujus is not traverfable 
in any cafe, and that is refolved, 1 Sound. 298. and he himfelf has 
a report' of the faid cafe, which agrees with the faid book, that it 
was held by the court there, that virtute cujus is not traverfable. 
When one fays, fuch a thing was done virtute of a writ, it is meant 
by authority of the faid writ, by an operation of the law upon the 
faid writ, without any^ ingredient or mixture of matter of fad ; 
and a mere matter of law is not to be traverfed, and tried by a jury. 
Foftcr and JackJoti’s cafe, in Hobart 52. is no authority in this cafe, 
being upon an iflue tried j for if i flue be taken thereupon, it is not 
void, but good after- verdidt. The queftion in this cafe is, whether 
the party be bound to take fuch an iflue, that being before the court 
to be adjudged upon a demurrer, and in this cafe upon a fpecial 
demurrer ; and for that reafon in this cafe he has faved to himfelf 
by the demurrer all the advantages, which might be taken to it. 
And the forms of pleading ought to be preferved by us by all means, 
that being the chief reafon of the preferving the law fo well until 
our time.. The words virtute cujus , per quod, praetextu or vigore 
cujus,' introduce a confequence of law only, from the matters of 
fad before ftated. Heath's maxims of pleading 165. 7 Hen. 7. 3, 4. 
which is cited and allowed, I’ltrwd. 54, 193. Dier 185, b. where 
it is agreed, that the virtute cujus never introduces any new matter, 
but only colledts the matter before. And if. it be fo, being the con- 
clufion only, it ought not to be traverfed, but the matters precedent, 
upon which it depends, which are proper matters of fad, and the 
virtute the conciufion of the law ffom fuch fads. • 7 Hen. C. 5, 6, 7. 
accord. The cafe 9 Hen. 6. 20. cited, does hot refemble thistafe; 
for it is not faid there, that he was in execution virtute , &c. but 
that he was committed in execution j and the commitment is proper 
matter of fad to' be tried, whether there was fuch commitment or 
not. And the fame cafe is 12 Hen. 6. 2, 3. where it appears the 
commitmenfwas of fad, and there was an iflue there joined; and; 
as has been faid before, if iflue be joined, it is good. That a' man 
was feifed vigore of the ftatute of ufes, will not be a good traverfe 
upon demurrer, yet after verdid fuch an iflue would be good; In 

this 
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this cafe upon this traverfe, what is the matter to be tried ? Whe- 
ther any writ ilfued ? or whether the faid A. was taken out of pri- 
son ? But all this was alledged before the virtute cajus.. Or rather 
all the matters upon this traverfe (hould be trie'd j and then the 
.traverfe is ill, containing multiplicity or matters of fadt ; bijt the 
point of law upon- this is a Angle point. Suppofe a pcrfon in the 
•cuftody of the fheriff, and another writ is delivered to him, and 
the flieriff upon delivery of it declares that he will not execute it, 
and the perfon efcapes, upon which he who delivered the fecond 
writ brings an adtion upon the efcape, and the flieriff pleads that 
he was not in his cuftody virtute of the fecond writ to him de- 
livered ; in this cafe if the law be only tried by this traverfe, doubt- 
lefs the party was in cuftody by delivery of the fecond writ, he 
being in his cuftody bofore by another writ ; but the matter of fadt 
is contrary, for he declared abfolutely that he would not execute 
it ; and by this it appears, that the law, and not the fadt, is to be 
tried upon this ilfue. Nevill and Blencowe juftices agreed with 
Powr//juftice, that generally the virtute cujus is not to be traver- 
sed, containing matter of law ; blit when it is mixed with fadt 
there it may be traverfed. And in this cafe there is matter of fadt 
which depends upon it, and for that reafon it is traverfable. And 
there may be fome cafes, as the cafe of the bail-bond, where no- 
thing but the virtute cujus is traverfable, as put before by Powell 
juftice. To the other matter the whole court agreed, that the 
advantage of the exception, for not averring that the executor was 
within the age of feventeen was waived by pleading over. And 
judgment was given for the plaintiffl 
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12 Mod. 219. 
Jndi&ment 
9 for « libel* 


T H E defendant Beare was indicted at Exeter in Devon- 
Jhire , for that he, 7 Will. 3. at B. in Devon compo- 
fed, made, wrote, and induftrioufly collected, many 
falfe and icandalous libels } in uno quorum continetur in- 
ter alia juxta tenorem et ad effeSlum fequentem, viz. and then (hews 
the words of the libel, &c. Which indictment being removed by 
certiorari into the King's Bench, the defendant pleaded not guilty 
And being brought to trial at the aflizeS at Exeter , it was tried be- 
fore Nevi/l juftice of the Common Pleas, and Rokeby juftice of 
the King’s Bench, then juftices of aftize, &c. And the jury, as 
to the writing and collecting of the faid libels,. find him guilty, 
front in iudittamento fuperius Jupponitur ; and as to all other things 
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charged in the indictment, praeter fcriptionem et colleSlionem, they 
find him not guilty. This cafe depended in the King’s Bench 
feveral terms, and was argued feveral times at the bar. And now 
this term it was argued folemnly on the bench by all the judges, 
viz. Holt chief juftice, Rokeby and Turton juftices. And all were 
of opinion, that judgment ought to be given for the King. The 
exceptions taken art the bar were as well to the indictment as to the 
verdict. To the indictment, becaufe it is not fufficiently and certain- 3 Mod 7 ,. 
ly (hewn, that the words contained in the indictment were the fame Newton v. 
with thofe in $ie libel. Sed non allocatur. For per curiam, the words St “ blM * 
[juxta tenorem fequentem ] afeeftain and fatisfy the court, that thefc 
are the fpecifick words mentioned in the libel. For juxta is fome- "juxt*. 
times ufed as an adverb, fometimes as a prepofition. It is ufed here 
as a prepofition, as it is in all cafes where it governs an accufative 
cafe. And where it is applied to a place, it fignifies near to, or 
befide ; where it is applied to a thing, it has the fame fignifica- 
tion as fectihdum, t. e. according to ; and fecundum formam Jlatuti, 

&c. is always held well enough. Plow. 285. b. 286. b. Juxta 
vim, &c. indgnturae praediSlae, is well enough. Co. Entr, 116. 

Then tenor imports the fpecifick words. Reg. 169. a. Tenor is <r lntr<t 
ufed in the fame fenfe as tranferiptum, and upon the b fide of the 
leaf tenor and tranferiptum are ufed indifferently for the fame 
thing. Then if tenor fignifies tranferiptum , tenor fequens is as 
much as to fay, that the words following are a true copy of the 
words in the libel ; and therefore the jury could hot have found 
the defendant guilty, if the words in the indictment, and thofe in 
the libel, had been different. In the cafe of Ford v. Bennct intr. Ford v. Ben* 
HU. 34 6? 35 Car. 2. B.R. Rot. 1154. where in a fpecial aCtioi*n«- 
upon the cafe there againft Bennett and others the plaintiff decla- 
red, that the defendants at Saltajb procured a falfe and fcandalous 
libel againft the plaintiff to be written in the form and under the 
colour of a petition j in which information, in form of a petition 
the libel continetur ad tenorem et eff'edlum fequentem ; two were 
found guilty upon not guilty pleaded, and five not guilty } upon 
which judgment was entred for the plaintiff j and afterwards upon 
a writ of error brought in the Exchequer chamber the judgment 
was affirmed, the excejptiotF, being over-ruled without confidera- 
tion. And Holt chief juftice faid, that he then thought the judg- 
ment to be given with too great precipitation, but he afterwards 
upon great conlideration had efteemed the faid refolution to be 
very good law. Mich. 4 Will. & Mar. Rex. v. Fuller, and Micb. 

4 Will & Mar. Rex v Young, were cited as authorities in point. 

And therefore the whole court were of opinion, that not withftand- 
ing this exception the indictment was good, but if it had been only 
ad effeblum fequentem it had been ill, becaufe it had not imported a j,a um 
that the words were the fpecifick words which were in the libel. /***«*. 

The 
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The exceptions to the verdict were two, 1 . That the defendant 
being found guilty only of the writing of a libel, and colleding of 
it, is not guilty of any offence, 2. That as this cafe is, the verdid 
amounts to an acquittal. And as to the firft exception Holt chief 

i 'uflice laid, that ne did not regard the colleding of the libels ; but 

r .„. le was of opinion, that the copying of a libel, by a man who is 

not contriver nor compofer of it, is very criminal ; and to prove 
this, he faid, that he would confider, in what a libel conhfted. 
And (by him) it is not the imfamous matter or words which make 
Writing is cf* the libel; for if a man fpeak fuch words, unlpfs they are written, 
libel' 11 10 * he is not guilty of the making of a libel, for the writing is cffential 
2 \V1ifon403, to a libel ; and therefore if Beare writes fuch matter he becomes a 
434 * libeller, for it was not a libel before it was written. And in all 
cafes where a man does the ad, which ad caufes the thing to be 
that which it is ; that man ought to be cofiftrued the doer of fuch 
a thing. This rule proves itfelf, as well in all the great offences/ 
as in all the leaf!. If A . contrives treafonable matter, and B. writes 
the whole contrivance, B. is guilty as well as A. If an ad of par- 
liament makes Sodomy felony, and does not fpeak of abettors, and 
B. accompanies A. whilft he does the fad, and keeps the door, B. 
will be guilty of the felony as well as A. 3 Jnjl. 59. The fame 
law in the lowcft offences, where all are principals. As if A. holds 
B . while C. beats B. A. is guilty of the battery. It would be very 
ltrange then, if in this cafe only, he who contributes fo much to 
the doing of the thing (as he who writes does in this cafe of the 
libel) fhould be conftrued innocent. 

Objedion. It is faid 9 Co. 59. b. Lamb's cafe, that a libeller 
ought to be either the contriver, procurer, or publisher. 

Anfwer. That book ought to be expounded by Moor 813. 
where the writer of a libel is deemed in law to be the contriver ; 
and then Coke may be admitted to be law, otherwjfe not for in 
the cafe in Coke the queftion was of the publication of a libel ; and 
PuMication. it was held, that the writing of a copy of a libel was not a publi- 
cation, but only evidence of it ; butjjo queftion was made, if he 
was a libeller. And for the matter ofpublication, the having of a 
libel is not a publication. If a libel be publickly known to be pub- 
lifhed, the having of a copy is evidence of a publication; but con- 
tra , where it' is not known to be published. 

Objedion. The writing of a libel may be lawful, as by the 
clerk who draws the indidment, or by a ftudent who took notes 
of it, Cc. Then Beare being found guilty of writing generally ; 
for all that appears to the contrary, it may be a lawful writing. 

2 Anfw. 
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Anfw. Where the matter abftradtedly confidered is unlawful, 
there fuch a.general verdiditffiail be taken to be criminal's and fome 
fpecial thing ought to be found to excufc the defendant. If ah 
adtion be brought upon the ftatute foe maintanrfnce, it is Efficient 
to fay manutenuit, though in fome cafes a man may lawfully main- 
tain a fuit, as an attorney or relation* yet becaufe it is unlaw- 
ful in abfiraBo, fuch general allegation is well enough, and It (hall 
be intended of unlawful maintenance within the ftatute. Befides, 
that it cannot here be intended of fuctr Writing ; for if an officer 
of a court, or reporter, &c. copies a libel, fuch copy in writing 
■is not a libel, becaufe it is not done W mfamiam of tne party, but 
only to bring the criminal to puniftunent. 3 Inji. 1 74. is a ftrong 
cafe, for there John of Northampton is charged with writing only, 
nor is any mention made of publication, but the writing only is 
confeffed, but the court were tender in the punilhment, becaufe 
he was an attorney. And Holt chief juftice faid, that it was not The writing 
neceffary in this cafe to pronounce his opinion, whether the writing a * ibeL 
of a copy of a libel be the writing of a libel ; for if it be not, then 
the jury having found the defendant guilty of writing a libel, he 
mult be found guilty of writing the original, and a copy could 
not have been given in evidence. E contra , if the copying of a 
libel be the making of a libel, then the writing of a copy is a 
great offence. But he faid, that to the end that the audience might 
not maintain a notion, that the copying of a libel by a man who . 
has no warrantable authority to do it, is not libelling, he would ob- 
ferve ; 1 . That fuch copy contains all things neceffary to the making 
of a libel, viz. the fcandalous matter and the writing. 2. That 
it has the feme confequence, for the writing makes the offence, 
becaufe by this means it is perpetuated, and of neceffity at fome 
time will come into the hands of other men j and there is as much 
danger in the writing of a copy, as in the writing of the original ; 

-and for this reafon being fo advifed, he faid, that he was of opini- 
on, that the writing of a copy of a libel is the writing of a libel. 

And if the law were otherwife it might be very dangerous, for 
then men might take copies with impunity ; and for the fame rea- 
son the printing of them would be no offence, and then fare- 
wel to ul government. The defendant Beare has had' great fa- Compofing( 
vourin the verdidt, for when a libel is produced written by a 0 
man's own hand, and the author pf it is not known ; he is ta- 
ken in the manner, and that throws the proof upon him j and if , 
he cannot produce the compofer, the verdidt will be again ft him. 

As to the fecond queftion upon the verdidt, viz. whether this 
amounts to air acquittal, becaufe the defendant being charged with 
the compofing, writing, and making ; , and being found not guilty 
of the making, he is found not guilty of the writing alfo, becaule 
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the writing is the making; otherwife the verdidt is repugnant. 
Holt chief justice faid, that the making is a genus, and compo- 
sing, contriving, and writing, are facies of it. Then the finding 
that he is not guilty of all, except the writing, find him not 
guilty of any facies of making, except writing. And he faid, 
Libelling an that this notion of libelling is as old as the law. Libelling 
offence, againft a private man is a moral offence j but when it is againSt a 
government, it tends to the deSlrudtion of it. For the antiquity 
of this notion, fee Vinnius 741. by the law of the twelve tables. 
And afterwards when the civil law was digested into a method by 
the emperor j'ujiinian about the year 741. in his Injiitutes lib. 4. 
tit. de injuriis 4. where the writing of a libel is diftinguifhed, and 
held to be an offence. And he faid, that he cited this authority, 
becaufe BraSton, lib. 3. tit. coron. 135. feems to have transferred 
the fame fentence out of JuJlinian. And thorefore (by him) judg- 

ment ought to be given for the King. 

burton and Rokeby juftices cited feme cafes, to prove, that the 
• writing of a libel, without publishing, was punishable in the Star- 

Chamber, and by confequence now punishable by indidtment. Hob. 
£2,215, ,21 * Popb.iM). 12 Co. 35. And they faid, that the 
defendant was found guilty, prout per iudiSlamentum praediftum 
fupponitur ; which includes all the aggravating adverbs in the in- 
Coile&'n of didtment, as proditorie. &c. And Rokeby ju Slice, that it is a 
libels. great offence to colledt induftrioufly Such libels. And as to the 
Verdia inter- finding of the verdidt he faid, that the verdidt being the words 
preted accord of lay-people, ought to be understood according to the vulgar 
™g to. vulgar acceptation ; and therefore though the writing in point of law is 
making, yet it was understood in common fpeech otherwife. 
And therefore if A. invents the matter, B. makes rime of it, 
and C. writes it, every one in common understanding may be 
distinguished by feme Special term. As A. the inventor. B. the 
poet, C. the writer, though the law denominates them all makers ; 
and fo the verdidt will be free from repugnancy. 2. If the jury 
Verdia re- find* that did not make the libel, after which they find that 
pugnam. which amounts to the making, that will be repugnant, and Shall 
be rejedted, for all that is inconsistent with what they have found 
before. Hetley 4. Moor 431. Dyer 372. Judgment for the 
King. And Beare was fined 500 marks, and ordered tq appear 
at the affizes at Exeter with a paper denoting his offence. But 
the laft day of the term his fine was remitted to lOo mafks. 
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Clayton verf. Kinafton. 

Intr. Trill. 10 TVill. 3. ,B. R. Rot. 24.6. 

/">. Layton executor of Clayton executor of Winterjhall brought s.c. 12 Mod. 

covenant againft Kinajlon ; in which the plaintiff declared upon s * * Salk * 

articles of agreement made the firft of May 1676, between Killi- [) 7 J e ,fance. 
grew, Kinajlon, and others, of the firft part, and Winterjhall of css. 
the other part, in which ( inter alia ) it was covenanted, that if Gil,l> ‘ s5 ‘ 
Winterjhall would quit the company of adtors of comedies, and 
give notice thereof in writing three months before, or if Kinajlon 
and the others fhould declare) him incapable of adting by note in 
writing under their hands j that after three months after fuch no- 
tice as aforefaid, or fuch declaration, Winterjhall fhould be allowed 
by them, or others to be added to the company, 5 s. per diem for 
every day of adting out of the profits of adting ; and after his 
death 100/. fhould be paid to his executors within three months ; 
and if Winterjhall fhould die before fuch notice, He. then his exe- 
cutors fhould have joo/. within fix months after his death; pro- 
vided that fuch notice fhould not be given, but in an adting week, 
and the three months to be compleat by adtingwceks; and the 
plaintiff affigns for breach, that Winterjhall died the feventh of 
June 1679, and the 100/. were not paid within the fix months, 
nor at any time after. The defendant pleads, that at the fame 
time there was another deed executed between Killigrew and Win- 
terjhall of the firft part, and Kinajlon of the fecond part, with the 
fame agreement as in the other deed, and moreover, that after fuch 
notice given by Kinajlon, He. as aforefaid, Kinajlon fhould be dis- 
charged from all debts, He. and fhould be indemnified from all 
agreements or fecurities at any time before made or thereafter to be 
made for the ufe of the company ; and the defendant avers, that 
he gave notice, and that three months elapfed before the death of 
the plaintiffs teftator, viz. Winterjhall, by which he became dif- 
charged, &c. and he pleads this by way of defeafance to Wintcr- 
Jhalf s deed. The plaintiff demurs. And the principal queftion 
was whether this fecond deed could be a defeafance of the firft. 

And it was argued for the plaintiff by Mr Montague, that it 
could not ; and by Sir Bartholomew Shower and Mr. Northey for 
the defendant, that it might, for avoiding circuity of adtion For 
the defendant Kinajlon being difeharged by his notice given, He. 
might have covenant againft the executors of Winterjhall upon the 
covenant that he fhould be indemnified. He. and the quantum of 
the damages would be that which the executors have 'recovered 
againft him in this adtion ; and where the plaintiff fhall not recover 
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Circuityof a*. more a g a i n ft the defendant, than the defendant upon his covenant 
tion avo e . a g a j n fl. t jj C plaintiff . there the law will conftrue fuch covenant to 
amount to a. defeafance. And therefore where the leffor covenants 
to repair the houie demifed j the leflee in default of the lelTor may 
repair, and in debt for the rent, upon nil debet pleaded, he may 
Evidence give in evidence what he has expended in reparations. 3 Cro. 222. 

■pieldedui 1 Leon. pi. 320. (But Bolt chief juft ice faid that he doubted 

debt for rent. that,, unlefs it were part of the covenant, that the tenant ftiould 
dedudt.) And upon the fame reafon, Co.' Lit. 265. the cafe of 
rebutter upon warranty is adjudged. And the difference is, where 
fo much {hall be recovered upon the plaintiff s covenant, as he re- 
covers againft the defendant and where but part of it. And this 
is an anfwer to the cafes in 1 Anderf. 307. and Moor pi. 80. And 
that difference is taken there as the foundation of thole refolutions. 
And one deed may be defeafanced by another deed executed at the 
9 how» 46. f ame time. 2 Sound. 47, 48. Co. Lit. 207. 3 Cro. 125. 21 Hen. 

7. 23. 1 Roll. Abr. 590. And it has been adjudged in this court, 
Mich. 3 Will. & Mar. Intr. rein. 3 Will. & Mar. Rot. 394. 
■C«mmeii v. Scarvill or Cammell v. Edwards, that a covenant not to fue a bond 
Edwards will amount to a defeafance. See 3 Cro. 352. Noy 5. Moor 8u. 

Eeieafe. And to this point Holt chief juftice this term delivered the opi- 

nion of the court, that the fecond deed could not be conftrued to 
See 2 Vemr. be a defeafance in this cafe j becaufe the two deeds, being made at 
v Dm er* 1 *" t ^ ie f ame time, (hall not be conftrued to deftroy themfelvesj but 
if Kinajlon for defifting to a<ft ftiould be difeharged of his cove* 
nant, the fecurity of Winterjhall would be much diminiihed, if it 
were not totally deftroyed, for the joint remedy is altogether de- 
ftroyed, and perhaps the feveral remedy alfo ; for where two are 
Reicaietoone jointly and feverally -bound in a bond, a releafe to the one difeharges 
obligor or co the other. But he faid, that he would not give any opinion, how 
Tro Abr l aw w °uld be in fuch cafe in cafe of a covenant j but that the 
412. (G. »') joint remedy is deftroyed, is without doubt. And certainly it 
pi. 5-4- could never be the intent of the parties, that the deed ftiould be 
void as foon as it was made. But if A. be bound to B. and then 
Lit Rep. 191. B. reciting the bond, covenants to fave him harmlefs abfolutely, 
Hob^to**** or u P on a contingency j this amounts to an abfolute defeafance in 
Mo. 855. *he one cafe, and in the other cafe after the contingency happens. 

And it is fo, for avoiding circuity of adfcion. But here there is no 
relation between the deeds ; and the w|>rds of the covenant are, 
to be difeharged and faved harmlefs from agreements, fir c. before 
made, or hereafter to be made ; but no mention is made of the 
fecurity at the fame time given. Befides, that the intent of the par- 
ties was, that they ftiould be mutual fecurities the one to the other, 
and therefore the one deed cannot be a defeafance of the other. 
Mr Northey took exception to the declaration, becaufe when the 
plaintiff comes to the deed, he fays only, between Killigrew and 

Edward 



Hil. Term io Will, 3. 


421 


Edward Kinajlon and others of the one part, and IVinterJhall of 
the other part, without faying praediSlum ; fo that it .does not ap- Pratdia, 
pear, that it is the fame party againft whom the adtion is brought. wamiD 8* 
And he took a diftindtion, where the omiflion is in the charging 
part, as here (for if the defendant was not a party to the deed, 
then there is nothing for a foundation of the adtion) and where 
the defendant is once well charged, and afterwards fuch an omif- 
fion follows, there it may be well enough. See Telv. 103. 3 Cro. 

913. But to this exception Wright King’s ferjeant anfwered, that 
Edward Kinajlon in the deed muft be intended the defendant, and 
the omiflion of praediSium has been over-ruled, in many cafes. 

8 Co. 57. a. Bridgm. 99. Bier 70. Hardr. 178. And all 
the court was of opinion, that it was well enough, becaufe it ap- 
peared fufficiently to be the fame perfon. Another exception was 
taken to the plea, bccaufe it is not averred, that notice was given Averment, 
in an adting week according to the covenant j fo that for all that 
appeared, the defendant was ftill of the company. But to this 
Mr. Northcy anfwered, that fince they came by way of provifo , it 
ought to be (hewn on the other fide, if they would take advan- 
tage of it ; for the pleader has no need to (hew more, than that 
which makes for his advantage. 5 Co. 78. b. 3 Cro. 405. 7 Co. 

10. A difference between a condition precedent and fubfequent; 
in the latter cafe one has no need to aver performance, contra in 
the former. Voph. 28. So in pleading of ftatutes the pleader (hall 
plead only the cnadting part} and if there is a provifo, which is 
for the advantage of the" other party, he ought to (hew it. Plowd. 

376. a. 1 Lmi.pl. 202. But the whole court held the plea in- 
curable for this defedt. For where the provifo is by way of de- 
feufancc, it ought to be pleaded by him that takes advantage of it } 
but here this alters the tenor of the covenant by tying it to an- 
other notice than the general words of the covenant would require; 
and therefore it is part of the covenant itfelf. Judgment for the 
plaintiff. 


Hylcing verf. Haflings. Ante 389. 

T JOLT chief juflice reported in the King’s Bench, that he had S.c.Comyn* 
put this cafe to all the judges of England (except Lecbmere) £ 4 ‘ ldl - t ; onal 
aflembled at Serjeant’s Inn ; and that they were all of opinion, that promife will 
this conditiohal promife had brought the cafe out of the ftatute of ' 
limitations, and that a general indebitatus ajfumpjit might be well 
maintained, becaufe the defendant has waived the benefit of the 3BUJTO.1099.] 
ftatute. And it is as ftrong as an exprefs promife, after the condi- 
tion is performed, viz. the proof of the debt, which ought to be 
done in evidence upon the indebitatus ajfumpjit. 2. It was moved, 

5 P whether 
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B»re atknow* whether the acknowledgment of a debt within the fix years woul 
e sment ' amount to -a ne.w promife, to bring it back out of the ftatutc 5 
and they all were of opinion, that it would hot, but that it was 
evidence of a promife. And Rokeby juftice compared it to the cafe 
of trover and converfion, where a demand and denial k held to be 
evidence of a converfion, but not a converfion. Judgment for the 
plaintiff. 


$. C. 5 Mod. 

25. 55- 
Salk. 390. 
Carth. 340. 
Comb. 330. 

1 2 Mod. 227, 


Tenants in 
common can- 
not join in a- 
vowry. 

See 3 Cro. 
729. 


See 3 Cro. 
729. 


Ward verf. Everet. 

Intr. Tlil. 7 Will. 3. B, R. Rot. 718. 

R EPLEVIN; The defendant avows as bailiff to Carina and 
Elizabeth Cromwell, for that, that Sir Robert Carr was feifed 
in fee of the place where, &c. and being fo feifed, granted one 
annuity or annual rent of tool, to Carina, Elizabeth , Anne, 
• Mary, and licjler Cromwell, for their lives and the life of the fur- 
vivor, to be equally divided among them, viz, 20 1 . for each of 
them during their lives, and after that the firft of them fhould 
die, that her part fhould be divided equally among the furvivors ; 
and then follows the fame limitation, if the fecond and third 
fhould die; but when the deed comes to the two Lift, there is no 
limitation cf furvivorfhip between them ; that Carina and Eliza- 
beth were the two furvivors ; and for rent arrear, as bailiff to 
them, the defendant avows, &c. The plaintiff in bar of the 
avowry pleads, that by an aft of parliament all conveyances made 
by Sir Rcbert Carr before April 1630. were made void; and that 
this conveyance was fuch, &c. Upon iffue joined upon this plea 
in bar, and trial at bar, the verdift was for the avowant. And 
ferjeant Pemberton about three years before this time moved in 
arreft of judgment, that the avowry was ill ; becaufe by the 
grant the grantees were tenants in common of this rent, and 
therefore they could not join in avowry, but ought to avow fe- 
verally. Lift. fett. 317. And upon tins exception the matter 
was referred, and lay dormant for three years and more. And 
now this term Mr. Montague argued for the avowant, that this 
was a jointenancy. For it is a grant of an annuity of ico /, 
to five,' which is joint by operation of law; and the claufe, to 
be equally divided, will not make it a tenancy in common, ini a 
deed, otherwife in a will. 2 Roll. Abr, go. Sti. 2*11. See O. 
Li. 1 So. b. Cro. Car. 74. Dicr 361. 3 Cro. 25. 1 Sound, 

282. 

Per Holt chief juftice. Thk feems to be a flrongcafe of a. join- 
tenancy : For when Sir Robert Carr has granted an annuity to five, 
a the 
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the words, equally to be divided, will not make a tenancy in com- Equally to be 

mon in a deed; and the limitation of 20/. apiece is ’only by way j£ l d ded * in a 

of diftribution, not fevering the grant. And this is like the cafe of 1 wiifon 165, 

Knight , 5 Co. 55. where it is held, that the rent iffued out of the 

whole, and the [viz. 10 s. for the one, G?c] was only an indica- ^^.'expia- 2 * 

tion of the feveral values and rates of the lands demifed. For when mory. 

the grantor has granted one rent, it is repugnant to the words of .the 

grant to make if feveral grants of feveral rents. As if A. (hould 

grant two acres to B. and C, viz. the one to B. and the other to C. 

the [viz.] is repugnant. See Hob. 172. And Holt faid, that this 

cafe cannot be diftinguifhed from the cafe in Co. Li. 169. b. where 

one coparcener grants a rent of 20 s. for equality of partition to the 

other two, viz. ten (hillings to the one, and ten (hillings to the 

other ; they have but one rent, and the [viz.] is only explanatory. 

Then the limitation of 20/. cannot make a tenancy in common 
here, for tenant in common ought to avow de quinta parte centum 
librarian , and not for 20 1 . Judgment for the defendant by the 
whole court. See Dier 308, 9. Winter's cafe. 

Coxcter verf. Parfons. 

*|T~\R Parfons libelled in the fpiritual court again fl Coxcter, for s. c. a Salfe, 
having faid of him, that Parforn had no fenfe, was a dunce 692. 
and a blockhead, and he wondered that the bilhop would lay his ,zMod ’ 
hands upon fuch a fellow, and that he deferved to have his gown Mte 212, 
pulled over his ears. Upon a rule to (hew caufe why a prohibition 397 -^ ^ 
ihould not be granted. Sir Bartholomew Shower cited 2 Roll. Abr. 0 f° r p g r jbl,' ,m 
295, 7. Prohibition denied to a fuit for calling a parfon knave. 

2. That by the 13 Eliz. cap. 12. he*is liable to be deprived for 
being unlearned. To the firft, Holt chief juftice faid, that a con- 
futation was denied in this court, in a cafe where a prohibition 
was granted to a fuit for calling a parfon knave, upon demurrer 
to the declaration upon the prohibition, between Nelfbn and Haw- Nelfon v. 
kins, Mich. 8. and Hill. 8. Will. 3. B. R. For it imports nothing 
of fpiritual defamation; for a parfon may be a knave or a block- ,04. 
head, as well as another man ; and no punilhment is inflidted upon lioit 593- 
parfons in the fpiritual court, for being ignorant or knavilh. And 
he cited a cafe in this court between Bill and Field, where A. fpeak- Bill v! Field, 
ing to B-. of C. (who was abfent, and was gone to be made a ju- 1 s 2 * 

dice of peace) faid, C. will make fuch a juftice as Major Bill, who 
is a fool, and an aft; and a blockhead, and a baffle-headed juftice; 
in an adtion brought by Bill for fpeak ing thefe words, after verdidt 
for the plaintiff, upon not guilty pleaded, judgment Was arrefted. 

And as to the fecond, Holt faid, if that was as Sir Bartholomew 
Shower urged,, theft it was a temporal damage ; and for that he Temporal 

(hall lofs. 
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/Hall have an a£Hon, and cannot fue in the fpiritual court. Prohibi- 
tion was granted. 


Rex verf. Fell: 

S. C. 1 Silk. If ELL keeper of Newgate was indidted for the efcape of Birkin - 

.272, 287. ■*- bead, who was committed for high treafon in confpiring the 

ind!am«>ta- death °f *be King. Upon not guilty pleaded, verdidt for the King, 
gainft a gio'er And now'Sir Bartholomew Shower and Mr. Nor they moved in arrelt 
*°Cro e 8* P8 ' judgment, that it was faid only that Fell fuffered Berkinhcad to 
2 h'ft. ;<)o.' efcape, being in his cuftody cneratum pro alt a prcditicne, &c. and 
1 Ro. Afar, docs not fhew, that he was committed for high treafon to the cu- 
lt Mod^o ft°dy of the defendant. And for this exception judgment was ar- 
Di. 66. ’ refted. For per Holt chief juftice, if a man be in cuftody of Fell 
1 3 Cro. Jac. for a trefpafs, and another perfon goes before a juftice of peace, 
5 • P • and f wears high treafon againft him, he will be in cuftody of Fell, 
and alio charged with high treafon; but yet fince he was not com- 
mitted to Fell for high treafon. Fell (hall not anfwer for his efcape, 
as the efcape of a man committed for high treafon. The precedents 
are, cujtts ex caitfa commi flits fuit. And in the cafe for the efcape 
Error in the D f the lord Grey, the mittimus was let out; and though error in the 
wiUnotexcofe commitment will not excufe the gaoler (as if a man be committed 
the gaoler for for high treafon, there to Continue until farther order) if he permits 
<m cisape. the man committed to efcape, yet the gaoler fhall never be charged 
for the efcape of the man, as committed for an offence, for which 
he never was committed to him. And he reprehended the King’s 
council, for not following the ancient precedents. Another ex- 
ception was, that it was faid, Berkhikead was committed prifonae 
tie Newgate flub ctiflodta vice Am. fo that it did not appear that he 
was committed to the cuftody of Fell-, and alfo to fay, that he was 
committed prifonae, &c. was infenfible, becaufe a man cannot be 
committed to a place, but to a perfon, &c. To the firft point they 
Gaoler liable held, that this was well enough. For if Brrkir.head was com mi t- 
thoucjh'the to and the gaoler permits him to efcape, the gaoler 

commitment is liable ; for the prifoner is in the cuftody of both. And though 
ihcviiF thC f° nK fcruple has been made, whether the fheriff be in luch cafe 
The IherifF chargeable [See Hale P. C. 1 14. The fheriff fhall not be charged 
ptmiOubie criminally, viz. to extend to life or limb; though he is liable to 
efMpefliffertd P a y ment of damages in efcape for civil caufe] without doubt he is. 
by the gaoler, f or by 14 Edw. 3. cap. 10. the fheriff ought to put in fuch a 
gaoler, as for whom he will be anfwerable; and 19 Hen. 7. cap . 10. 
which reftores the gaols to the fheriff, fays, that in all cafes where 
the gaol belongs to the fheriff, he fhall be chargeable for efcapes. 
A'lid Holt faid, that he made mention of it for the good of fheriffs, 
and not to caufe examination of what is paft. And as to the fecond 

point, 
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point, Holt chief juftice faid, that it was. according to the prece- 
cedcnts; for commitments prifonm et turri London are frequent, and Commiton* 
fuch commitment is a good commitment to the lieutenant of the 10 '|j e P nfon 
'Tower. 3, A third exception was, that it did not appear (admit- **°° * 
ting Berkinbead to have been committed to the priion for high 
treafon) that he was under fuch commitment at the time of the 
elcape ; for it may be he was pardoned, fife. But this was over- 
ruled ; for Holt chief juftice held, that that ought to come of the Pr!foner P* r - 
other fide. And if a man was pardoned, ye^the fheriff ought not danedcrcil P e8 * 
to take notice of it, until the pardon was allowed in the King’s 
Bench, or fome other court j for the fheriff* cannot allow the King’s 
pardon ; and it is criminal in him to permit a prifoner to efeape, 
before fuch allowance had. 

Rex v. Inhabitantes de Ridip. Ante 394. 

T HIS cafe being now debated, Holt chief juftice and Gould 2 Salk. 492. 

juftice were of opinion, that Rijlip was concluded. And 3 Salk * 260 * 
Gou/d juftice faid, that Harrow being firft poflefled of Edlin , and z6u 
removing him to Rijlip as the place of his laft legal fettlement, 
from which order Rijlip appealed, and the order was confirmed upon 
that appeal, Rijlip is concluded from contefting that it was the 
place of his laft legal fettlement -, becaufe Rijlip upon the appeal 
had the advantage of that matter j for if Rijlip could have fhewn 
that there was another place, where Edlin was lawfully laft fettled 
Edlin ought to have been fent back to Harrow , for then he was 
not well removed to Rijlip , the place which was poflefled of him 
being obliged to maintain him, until they can find where he was 
laft legally fettled. Rokeby juftice was or opinion, that the appeal 
to the feffions was not final in any cafe, but it might be removed 
into the King’s Bench, and examined thereupon the merits. Turton 
juftice was of opinion, that Rijlip fhould be concluded againft 
Harrow, but not againft Hendon, becaufe Hendon was not party 
to the fuit. The court being divided, it was adjourned till the 
next term. 


Ethericke verf. Cooper. 

nER Holt chief juftice, if the fheriff takes infufficient bail, he s. c. i Salk; 
* is liable to an adtion, as well as to amercements. 9 . 9 - 




6 Mod. 12 2* 
Sheriff takes 
infufficient 
bail. 


Rex 
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Rex v, Inhabitantes parochial Boughton in Kent. 

Rite to reim- \ Rate was made by a conftable, &c. upon feveral pari His, to 
flabie.* CQn * reimburfe himfelf his charges in conveyance of fturdv beg- 

Foiey’s Po®r gars, ' &c. according to 14 Car. 2. cap. 12. par. 18. which was 
Law* 11,32. confirmed at the feffions. And it being removed by certiorari, 
a motion was made that it might be quafhed. 1 . Becaufe two ju- 
ftices are directed by the ftatute to confirm it, and not the fefiions. 
Where no But per Holt chief juftice, where authority is given to two juftices 

leffionl^the" P eace to an y a<a > *^ e feffions may do it in all cafes, except 
may do that 7 where appeal is directed to the fefiions. 2. Becaufe the conftable 
which two jo- has power only to charge his own parifii, as conftable of which he 
Shaw’^Par 0 ' is P ut to ^ lis expence. And for this exception it was quafhed. 
Law c. 45! f. And Holt chief juflicc took a difference; where feveral pan flies are 
,5> * in one and 1 the fame town, fuch an order may be good. [Sec the 

ftatute, which fays, parifhes.] But that not being alleged here, it 
cannot be intended. 


Rex verf The mayor and aldermen of Hertford. 

S. c. 1 Salk. A FTER feveral motions and debates at the bar, leave was given 
Ca’rth 74 co /6 * -X"\. by the court to file an information in nature of a quo war- 
1 Sid. 86. ranto, in the name of Sir Samuel Aflrey, againft the mayor and 
Stat 4, 5 w. aldermen of Hertford , to know by what warrant they admit per- 
&M.c. 18. p ons> w jj D ftot re p 1{ j e w i t hj n t h e borough, to the freedom of 
the corporation. And Holt chief juftice laid, that if the defen- 
Jodgment in dants were found guilty, they fhould be fined. And the difference 
po warranto. Q f the judgments in this cafe and in the writ of quo warranto is, that 
in the latter cafe the judgment is to feife the franchife into the King's 
Procefs in an hands, but in the other cafe only an oujler of the particular franchife 
nature*!)'? a That the firft proccls in this cafe is fubpoena, and afterwards dif- 
]uo warranto, tringas ; and it being in a foreign county, there ought to be fifteen 
days between the tejle and return. - 


Covenant fer- 
vant, who 
ferves half » 
year, and then 
mother half. 

1 Sell Ca. 

1 7 50. Edit. 

5 » S». 
f 24. 68, 74, 

89, 183, 156, 
zSefFCa.i 1 i, 
114,117,119, 
124,125,163, 
188. 


Inhabitants of South Moulton in Suffolk. 

A N order was made to remove a woman from B. to C. And 
upon appeal the matter was fet out at lafge. And it appeared, 
that Ijie was a covenant fervant firft for half a year, which time 
ihe ferved ; and then for another year, and ferved half of that. 
And the queftion was, whether this was a fervice for a year within 
the new ftatute? And Rokeby, burton, and Gould, juftices, \ab- 
fente 
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fente Holt chief juftice) held that it was ; i. Becaufc the ftatute 
defigned only, that the party fhould ferve a year. 2. They held, 
that it was not neceffary, that there fhould be an order made at the 
feffions upon appeal. Mr. Jacob . 


Coot vsrf. Linch. 

TUdgment was given for the plaintiff in the King’s Bench in 
R | Ireland, and cofts were taxed. .And afterwards error was 
brought in the King’s Bench here, and the judgment affirmed, 
and the cofts taxed. And afterwards error was brought in parlia- 
ment here, and judgment affirmed, Upon which a capias was 
fued here againft the defendant for all the cofts given here. 
And after motion and conftderation by the court, the execution 
was fet afide. For by Holt, it cannot be good ; for in this cafe 
a man cannot have a capias into any county of England, be- 
caufe the caule of adtion arifes in Ireland, and there the venue 
is laid. And therefore the original capias ought to ifiiie in Ireland. 
But no capias can iflue out, of the King’s Bench in Ireland, and 
therefore they can have here, neither original capias, nor tejla- 
tum capias, becaufe one cannot have an originial. But the method 
is, to iflue a writ, reciting all the proceedings here, directed to 
the chief juftice of the King’s Bench in Ireland, and the execu- 
tion fhall be fued there of the whole. For though the judgment 
is affirmed here, yet . the law fuppofes the parties commorant in 
Ireland. For the cofts are but acceflary to the judgment. And 
fuch writ or mandate determines the writ of error, and reftores 
the caufe in Ireland. And per Holt chief juftice, it is the very 
record, which comes here out of Ireland, and not the tranfeript 
of it. And it is no objection, that it fhould be the tranfeript 
for fear of the peril of the fea ; for one might object in the 
fame manner, that upon error in the Common Pleas the tran- 
feript only is removed hither, for fear it fhould be burnt or 
loft, before, it comes into the King’s Bench. But in fadl when 
the record in both cafes arrives here, then it is the true record, 
and not before ; and that which is in Ireland, or the Common 
Pleas, ceafes to be the record. 


S.C. 1 2 Mod. 
*>?• 

Yclv. 118. 

S. C. i Salk:, 
3*t. 

S Mod. 4»r. 
Carth. 4S0, 

3 Danv. Ab. 
298. p. 3, 
Lilly Entr, 

22J. 271. 

Capi is does 
not lie for 
colls g’ven 
here upon af- 
firmance of a 
judgment gi- 
ven m Irtiand. 


Record re* 
moved. 


Fofter verf. Hexam * comdWof 

pleas tlamic'i 

TJ/ r Wgbt King’s ferjeant came into the King’s Bench, and de- of ^. bllho? 

manded conufance for the bifhop of Ely in an action of tref- frft 47?. 
pafs quare claufum fregit, which was removed into the Kind’s 

r 3 O L 3 Sal1 - 79. So. 

Bench 10 Mod. 128. 
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3 Leon 149, 
Gilb. Hill. 

C. B. 1 $8. 
Mic 14 Geo. 
2 C. B. 
Wells v. Tra- 
hem and Etty. 
5 Viner 590. 
p, 23. 

Comb. 319. 

1 Salk. 1 83. 

2 Keb. 4. 
Grange v. 
Simplon. 

See 2 Wilfon 
y\\ t 406. 


1 Salk. 183. 


Bench by certiorari, and bail was put in. And fir ft: the warrant 
of attorney under the feal of the bifhop, was read in Latin, then 
the record as it was, viz. trefpafs, & c. and then the record pro- 
ceeded, et motto ad hunc . diem venit Simon epifeepus Elienjis per 
Johannem Stone at tor nation fuum, et petit cognitionem, tic. quia 
dicit, that the place where, &c. is within the liberty of the 
bifhop j et quod alias, fciUcet, Mich. 20 Edw. 3. B. R. Rot. 44. 
in trefpafs and battery, and Hill. 21 Edw. 3. Rot. 21. B. R. in 
trefpafs quare, &c. and HU. 17 & 18 Car. 2. Rot 229, B. R. 
in trefpafs and ejedtment, and Mich 35 Car. 2. B. R. Rot. 151. 
in trefpafs, aflault and battery, this conufance was allowed ; and 
therefore he prays his privilege habendi cognitionem j and then the 
entry proceeds quaefttum eft of the plaintiff, Ji quid dicere queat , 
(ic. Juper quo allocatur, (ic. and then day is given upon the 
roll to the parties at Ely, tic. et diftum ejl to the bifhop, quod 
celeris jujlitia fiat. The two late records were produced in 
court ; but becaufc the old records were not produced, and be- 
caufc it was the laft day of the term, and therefore, unfit for 
fuch a motion, and becaufe Holt chief juftice doubted of the 
manner, it was adjourned. For Holt chief juftice faid, that the 
true method of pleading fhould be, to lay ufage immemorial, 
and not to rely upon it, but to produce the allowance in the 
King’s Bench or in Eyre. And this is agreeable to the reafon of 
the law j for fince fuch privileges do not lie in prefepription, but 
in grant, that alone cannot be a title to them, but becaufe that 
if the charter was before time of memory, (ic. before the firft 
of Richard I. the faid charter could not be pleaded, therefore by 
the ftatute of quo warranto, 1 8 Edw. 1 . one may lay an ufage, 
which is an argument of an ancient grant time whereof, tic. and 
then (hew the allowance. But if no fuch ufage bath been, then 
the prefumption of the law is deftroyed, and they muft (hew 
the patent, for allowances in the King’s Bench or in Eyre are 
not pleadable. See Fojler v. Mitton. See Keilw. 189, 190. 
1 Sid. 103. It will be difficult to maintain this method of plead- 
ing. In the cafe in 17 d 18 Car. 2. Holt faid, he remember- 
ed, that no exception was taken to the manner of the demand. 
Adjourned, Mr. Jacob. Pofl. 475. 

Between Coote and Graham, and Paternofter and Graham, 
Pafch. 1728. Conufance was prayed for the univerftty of Oxford 
in thefe caufes , becaufe the defendant was a gentleman commoner 
^/’Magdalen Hall, upon producing the chancellor s certificate, &c. 
And a rule was made to Jhew caufe. And July 2. Trinity term 
*728, the rule was difear ged. There was no fuggefiion, nor entry 
of the claim made upon record . Mr. Willes for the univerfity. 
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A Rent-charge was granted to J. S. out of lands, which were Money 

demifed to feveral undertenants. The grantee of the rent brought mt# 
-diftrained upon them all for one half year’s rent arrear. The te- tenJ« up F °ead- 
nants bring feveral replevins. The avowant makes the fame «d 
avowry againft all. The plaintiffs in bar of the avowry plead a 1 ® arnes 
tender with profert in curia And now it was moved, that the 19 ' 
bringing in of one fum lhould ferve for all the three* avowries, 
they beihg for the fame rent arrear. And the motion was granted. 

Ex relatione m'ri 'Jacob. 


sR 


Hil. 



43 ° 


Hil. Term. 

10 Will 3 C.B. 1698. 

Sir George Treby Chief Juflice. 
Sir Edward Nevill ] 

Sir John Powell • \J11flices. 

Sir John Blencowe J 


Moiley verf. Cold well. 


3 Vol. 324. 
S. C. Lutw. 
3 ^* 

Nontenure to 
part, and to 
other part en- 
try by the de- 
mandant, 
pleaded. 


A Formedon in the defeender was brought of two mefiiiages 
and of fcveral parcels of land in Shelley. The tenant 
quoad part pleaded, nontenure; quoad the reiidue he 
pleaded, that the demandant had entered, and was feilcd 
thereof ; and concludes in abatement. The demandant demurs. 
Lutwycbe ferjeant for the demandant argued, 1. That the pleading 
was repugnant and vicious ; for the pleading of nontenure quoad 
parcel allows himfelf to he tenant of the refidue ; and then the 
pleading that the demandant is leifed of the refidue is repugnant ; 
for if that be true, he is tenant of no part, and therefore he Ihould 
have pleaded non tenure of the whole. 2. the pleading that the 
demandant has entred is not good, becaufe it does not fhew, when 
he entred, before the writ brought, or after it pending the adtion. 
If it was before the writ brought, it is not good; becaufe he had 


not right to enter, where the tenant might have entred upon him 
again, and then his aflion would be revived. 26 Hen. ' 6 . 1. a. 
5 Htn. 7. 7. If it was after the writ fued, then it will abate the writ. Bro. 


afti 6 , 6 brief e 1. Long 5 Edw. 4. 116, 117. But he ihould have pleaded 
21 ’ *’ it puis darrein continuance , and the certain time of entry ought to be 

Ihewn. Girdler ferjeant to the contrary. The plea is good, and 
could not be better. For as to the part the tenant claims nothing, 
and as to that he pleads generally nontenure. As to the other part 
he has title, and is tenant at the time of the pleading, but the 


2 


demandant 


43 1 


Hil. Term 10 Will. 3 

•demandant has entered upon him, upon whom he has re-entred ; 
yet thfe demandant after nis entry could not have this action of for- 
medon, though it be entailed, for by his entry the eftate-tail was 
executed in him; and although the tenant entred upon him, yet 
he ought not to have a formedon, but ought to bring his affife, 
writ of entry, or ejectment, &c. For this adtion fuppofes a right 
defcended to him, of which he had never been pollened j but by 
his entry he having the pofleffion, the re-entry of the tenant was 
a tort to his pofleffion, of which he ought to have brought his 
own adtion. And that formedon does not lie after an entry, Formedon in 
Fitzh. nat. hr. 219. 7 Ed. 4. 19 Bro. formedon 47. And the 
time of the entry need not be Ihewn, no more than the entry by J^try? * ter 
the heir, &c. after the death of his anceftor. And if the tenant 
had re-entered, the demandant fliould have replied and fliewn it, 
for it (hall not be intended. 

Powell juftice, 1. The tenant having pleaded nontenure quoad 
parcel muft be taken to be tenant of the refidue, otherwife he 
fliould have pleaded nontenure to the whole. 2. The tenant has 
not pleaded when the 'demandant entered, nor is it pleaded puis la Entry before 
darrein continuance ; and therefore it muft be taken before the brought will 
writ brought. But entry before the writ will not take away the nmabate^he 
demandant’s adtion, efpecially if the tenant has rc-entrcdupon him, a & ion - 
as (hall be intended by this plea; for by the re-entry the adtion . . 

lhall be revived. But entry pending the adtion will abate the writ, f h e^£i^n wla 
and it is a queftion, whether a re-entry in fuch cafe would make abate thewrit. 
the writ good. Freby chief juftice, formedon in the defeender lies Formedon, 
only upon a difcontinuance made by the anceftor, or when the when it lies? 
iflue is barred of his entry (which was agreed per curiam) for the 
reafon of a formedon is, inafmuch as the party cannot enter, but is • 
put to that adtion, to recover his right; for where he may enter 
he ought ; and ought not to fue a formedon. And therefore if the 
demandant’s entry be tolled, which muft be intended upon the 
bringing of this adtion, if he has entred upon the tenant before 
this adtion brought, that entry will not make him fciled by vir- 
tue of the in tail ; but it will be a difleifin to the tenant, and confc- 
quently the tenant’s re-entry has revived the formedon, for he can- 
not have another adtion. But if the tenant had not re-entred, 
there the demandant could not h$ve maintained a formedon, being 
feifed of the land, though he be not ft i fed by virtue of the cft ite- 
tail. The tenant in this cafe muft be taken to be tenant of that 
part of the land whereof he has pleaded the entry, (fc. by hi:; 
pleading of nontenure to the other parcel. And if the demandant 
has entred upon him, it muft be intended pending the writ, and 
which ought to be fhewn ; but no time of the entry being fliewn, 
the demandant could not reply to it ; for he could not fay, that 




432. Hil. Term io Will. 3. 

. ■ '■ % -*■* 

hehas not entrcd pending the writ j for that is not pleaded ; and to 
fjy that he did not enter generally would not be good ;• and he 
might have entred before the writ brought, and yet no caufe that 
the writ fhoald abate, as appears by what is faid before. Judgment 
quod refpondeat ulterius. Ex relatione rn'ri Place. 


Kinfey verf. Heyward. 

3 Vol. 328. -ir (jdg men t was given in this cafe for the plaintiff by Freby chief 
7 6' Lut j uftice, Nevil and Pij«v//juftices, againft the opinion of Blen- 
2 Stiind. 152. cowe- juftice : The cafe was thus ; the plaintiff declared as admini- 
2 Mod. 70, ftratrix to her hufband againft the defendant as executor to Hcy- 
Oo. Car. ward in indebitatus afjumjjit. The defendant pleaded non ajjumpjit 
24;. infra Jex annos. The plaintiff replies, that her hufband fued a writ 

of claufum fregit returnable in this court, in which he intended to 
declare in ajjumpjit for this debt againft Hayward ; that Heyward . 
died, and her hufband fued another writ againft the defendant j 
that then her hufband died, and file being adminiftratrix to her 
hufband fued this writ, &c. The defendant demurred. And the 
court gave their opinions in folemn arguments on the bench. (But 
the arguments of the three puiftie juftices were not heard by Mr. 

. Place.) Freby chief juftice, i. In this cafe this writ is not main- 
Writ by jour- tainabic by journeys accounts ; for a writ by journeys accounts is 
rVhefamc'' ma i nta ^ na ^ e on ty by the fame plaintiffs, or one of them at lcaft, 
party. 4 ' ne who fued the firft writ ; but where the plaintiff dies, a writ by 
journeys accounts cannot be brought by his executor, (s'c. And 
this appears by Fhe terms of the law, Fitzherbert and Stratham, in 
title ''journeys accounts. If the defendant dies, there the plaintiff 
may purfue a writ by journeys accounts againft his executors, &c. 
or if there are two plaintiffs, and one of them dies, the furvivor 
may have fuch a writ, he being the fame perfon who fued the for- 
mer writ i but a writ by journeys accounts is maintainable in no 
cafe, but by the fame plaintiffs, or fome of them who were plain- 
tiffs in the former writ ; but in no cafe lhall be brought by an exe- 
cutor, or heir, &c. Rajl. 107, 108, 417. 3 Cro . 174. Bro , 

journeys accounts. 23 Fheloal 407. 6 . 1 Ventr. 235. And with- 
out doubt there have been feveral occafions offered, to bring fuch 
a writ by executors, &c. which would have been brought, if the 
Jaw would have allowed it. And the tafe of FJlobb v. Floor ow- 
good , adjudged in this court Mich. 9 Will. 3. [See before, 283.] 

A general executor brought a writ by journeys accounts upon a 
writ brought by the executor durante minoritate , and adjudged that 
the faid writ was well brought. And he faid, that he was then of 
the fame opinion 3 but he never was afhamed to retract his opini- • 
on, when he is convinced upon better realon 3. and for this reafon 

he 
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he declared that he thought the faid judgment was not maintain- 
able upon the teafons upon which it was given, viz. that an exe- 
cutor ' may have a writ by journies accounts upop a writ abated, 
hrought by the executor durante minoritate j but the judgment was 
notwithftanding well given upon other reafons. But in no cafe 
can a writ of journies accounts be, but by the fame plaintiffs, or 
fome of them, who were plaintiffs in the former writ. And to 
fay, that the general executor, and the executor durante minoritate, 
were as one perfon in the office, is to drain the point too far ; for 
»it mud be the fame plaintiff, not only by reprefentation, but by 
name ; for the fecond writ is a continuance of the fird, which 
cannot be but by the fame perfon, not only in reprefentation, or in 
refpedtof their office, but dridtly and truly the fame perfon. 2. In The firft writ 
this cafe the writ cannot be by journies accounts, becaufe the for- ought to be 
mer writ ought to be continuing in court and returned. Fitzb. returned - 
journies accounts 22. Raft. Entr. 417. 11 Hen. 6. 34. For the 

writ is not in court before it is returned, but in this cafe it does 
not appear that the fird writ was returned. 3. In this cafe the ciaufumf.eyt 
fird writ was a claufum fregit , which writ is not maintainable, does not lie 
ndj can be continued againd executors ; and the fecond writ ought 
always to be the fame with the fird, and ufually they were entred 
upon the fame roll, and both together made only one record. 

4. In this cafe there is nothing of journies accounts before us, for 
the fecond writ is not faid to be brought per dietas computatas , as Second writ 
all the precedents arej though the meaning of the faid words he J?®* w,tI * 
did not well apprehend. The word diet a fignifies a day’s journey, 

and the bed account of the word is given by Selden, — — that J ournies * c - 

the Chancery being a movable court, and following the King’s court, count, > wbat * 
and the writs being to be purchafed out of the faid court; the party 
who purchafed the fecond writ ought to have applied to the King’s 
court, as hadily (that he might obtain the fecond writ) as the didance 
of the place would allow, accounting twenty miles for every day’s 
journey ; and for this reafon he was to (hew in the fecond writ, that 
he had purchafed his fecond writ as hadily as he could, accounting 
the day’s journies he had to the King’s court. But it has been of God a 
urged by the counfel, that the death of the plaintiff, being the adt prejudice, 
of God, (hall not do a prejudice to any, and the executor of fuch 
perfon dying ought not to be prejudiced by the tedator’s death, to 
lofe a writ which was well commenced. Anfwer, that the faid 
rule, viz. quod aSlus die nemini facit injuriam, admits of feveral 
exceptions, and it will prejudice the party in divers cafes. The ' 
ftatute de bonis afportatis, &c. is an indance ; for at common law 
before the faid ftatute made, by the adt of God executors were pre- 
judiced in quare impedits ; and in all adtions and cafes where dama-j 
ges only are recoverable, which arife ex delidlo , unlefs in cafes 
’which arife upon deeds or contradts. A pawn is not redeemable Pawn. 

5 S after 



434 


Hil. Term io WiB. 3. 

after the death of the pawnor. In appeal the next heir dies after 
the appeal brought, the appeal is loft. And for this reafon the fa id 
rule will not fypport this writ by journeys accounts. But that 
which is faid by Coke, 6 Rep. 10 b Spencers cafe, is law* that 
an executor, &c. fhall not have a writ by journeys accounts. But 
though this writ is not good to continue the former, and by fuch 
means to avoid the ftatute of limitations j yet the plaintiff here 
Statute of li- ought to recover notwithftanding the faid ftatute pleaded. For the 
nutations. ftatute is, that actions upon the cafe, fhall be fued within the 
fix years, &c. and for this reafon, where an aftion is fued within 
the fix years, that feems to be excepted out of the words of the 
flatutc ;• and that if an action is fued within the faid time, the par- 
ty is out of the purview of the aft, and at liberty to profecute the 
faid aft ion, or to fue another aft ion at any time not reftrained or 
limited l>y the ftatute. And in this cafe an aftion was commenced 
within the fix years. Though the former was a writ of daujum 
j'regit, and this is an ajumpjit ; yet by the courfcof the court it is 
the fame aftion, the daujum fregit being a general writ, upon 
Mte 336. which a man may declare in any other perl'onal aftion, as a latitat 
/y.88o,sj3. j n t j ie Ki n g’ s Bench. And therefore the ftatute is fatisfied in thi, 
cafe by the fifing of the claufum fregit, and the plaintiff thereby fet 
at liberty out of the reftraint of the faid ftatute. And if a copy- 
holder has licence to make a leale, his leffee may make an under 
leafe, for by the licence it is exempt from the cuftom of the ma- 
nor. t Roll. Abr. 508. But though by the fifing of an aftion the 
party feems to be let at liberty, without any reftraint of time in 
which he ought to profecute his aftion, or to bring a new aftion; 
yet by the reafon of the ftatute he ought to be reitrained to fome 
reafonable time. For the ftatute being made for fettling fome time 
for the bringing of aftions, it ought to be expounded according to 
fueh intent ; and where the words are filent, a reafonable time by 
conllruftion ought to be made. But it is difficult in this cafe to 
fettle, in what time an aftion fhall be brought, where another ac- 
’ tolfbiew'" tl0n hath been commenced within the fix years. But it feems to 
me, a year ought to be a reafonable time; for it is the time in 
which the law delights, as may be inftanced in many cafes. Co. 
Li. 254. b. 2 Injl. 476. PJozvd. 353. Stoivcll and Zoucbe ' s cafe. 
For though the ftatute binds the right of the party, and therefore 
ought to be taken ftriftly, yet the party fhall be bound to fome 
reafonable time, and a year being the time which the la.w ip many 
' cafes adjudged reafonable, (fee 2 Keb. 764.) therefore, in his opinion, 
if a writ be brought within fix years, although it be difeonti- 
nued by death, &c. and the fix years expire ; yet the ftatute of 
limitations will not be a bar, if another aftion be commenced in 
reafonable time, and a year fhall be faid a reafonable time. Ob- 
jection. That in this cafe the former writ was fued more than five 
i... years 
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years ago, and it does not appear that the former writ was ever re- 
turned, or that any thing has been done for more than five years. 

Anfwer. That a writ being {hewn to be fued out, it {hall be in- a writ filed 
tended, to be returned, and alfo to be continued, if the contray be 11,311 bc >»- 
not lhewn by the defendant. For the difeontinuance or failing of be 

any procefs (hall not be intended without being (hewn. And it is 
not neceflary to fliew all the continuances, for that would make 
the replication too prolix j and if the continuances fiiould be plead- 
ed, they ought to be pleaded every one particularly, and debito modo 
continuat. would not be fufficient. And in Every and Carters cafe, Conttinuancn 
2 Vcntr. 254. the continuances were not pleaded. And Stile 401. need not be 
refolved there, that the continuances need not be pleaded, and that P leided - 
the bringing of the adtion prevents the ftatute of limitations. 1 Sid. 

22S. was cited. Judgment for the plaintiff. Ex relatione triri 
Place. Afterwards error was brought upon this judgment in B. R. j mr Hill, u 
and after argument at bar twice the judgment was reverled; be- Will. 3. b. R. 
caufe the continuances of the writ were not pleaded, and it was Rot> z8r ‘ 
not laid that the writ was undetermined. Mich. 13 Will. 3. B. R. 

1701. And upon error brought in parliament the judgment of the 
King’s Bench was affirmed, Friday the firlt of May, 1 Annae re - 
ginae , 1702, upon the fame point of not having entered the con- 
tinuances, £?c. 


Churchwardens of Market Bofworth verf The re&or of 

Market Bofworth. 

T H E plaintiffs libel againft the defendant in the archdeacon’s Cuftom trn 
court of Leice/ler, that there was time whereof, &c. and is tried by th° # 
a chapel of eal'e within the fame parifh ; and that the redtor of the Spiritual 
faid parifh for time whereof, &c. hath repaired and ought to repair c^Tei 6-<? 
the chancel of the faid chapel ; and that the chancel being out of Ro.Abr. 308." 
repair, the defendant being redtor hath not repaired it. The de- P** 1 * 
fendant in the laid court denied the cuftom. And a decree was 
made for the defendant, that there was no fuch cuftom. And cofts 
were taxed there fur the defendant. And Wright King’s ferjeant 
moved for a prohibition. And (by him) it ought to be granted, 
becaufe it appears, that the libel is upon a cuftom, which the de- 
fendant has denied j and it may be the queftion was in the Spiritual 
Court? cuftom or not, which is not triable there, but at common 
Jaw. And then this appearing upon the libel, that the court has 
not jurifdidlion, a prohibition may be granted after fentence. But 
all the court e contra. For (by the chief juftice) the reafbn for 
which the Spiritual Court ought not to try cuftoms is, becaufe 
they have diffent notions of cuftoms, as to the time which create* 
them, from thofe that the common law hath. For in fomes cafes 
the ufageof ten years, in fome twenty, in fome thirty years, makes 
2 a cul- 
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a cuftom in the Spiritual Court; whereas by the common law it 
mud be time whereof, &c. And therefore fince there is fo much 
difference between the laws, the common law will not permit that 
court to adjudge upon cuftoms, by which in many cafes the- inhe- 
ritances of perfons may be bound. But in this cafe that reafon 
farts, for the Spiritual Court is fo far from adjudging that there i 
any fuch cuftom which the common law allows ; that they have 
adjudged, that there has not been any cuftom allowed by their 
law, which allows a lefs time than the common law, to make a 
•cuftom. And the plaintiffs having grounded their libel upon a 
cuftom, which was well grounded, if the cuftom had not been 
denied (for libels there may be upon cuftoms) but the cuftom be- 
ing denied, and found no cuftom; it is not reafon, to prohibit 
the court in executing their fentence againft the plaintiffs. For 
the defign of tfte motion for a prohibition, is only to excufe the 
plaintiffs from cofts. And there is no reafon, but that they ought 
to pay them, fince it appears, that they have vexed the defendant 
without caule. And therefore a prohibition was denied. 


Where an txe- 

-cutor oradmi- 

mUrator (hall 
pay cofts upon 
jionfuit, c, 

2 Barnes io 6 . 
Grey v.Lock- 
wood, Trin. 
j6t&i/Geo.2. 
Ibid. 100, 
102,122,123. 
Nota; The 
rule hath con* 
iiamly been, 
that where an 
executor or 
adniiniftrator 
enn bring the 
adion in his 
•own right, 
and yet brings 
it qua execu*- 
tor, &c. there 
if he fails he 
fhall pay cofts 5 
but if he could 
not bring the 
udioir other- 
wife than qua- 
tenus execu- 
tor, tho’ he 
fails, he (hall 
not pay cofts. 


Nicolas adminiftrator Wildborh verf. Killigrew. 

T HE plaintiff brought indebitatus ajj'umpfit againft; the defen- 
dant, and declared for fo much money due to the inteftate, 
paid to the defendant after the death of the inteftate, to the ufe 
of the plaintiff his adminiftrator. The plaintiff was nonfuit. And 
whether he fhould pay coft or not, was the queftion. And it was 
urged for the defendant, that he ought to pay cofts, inafmjjfeh as 
the adion being bfought for money received to hi® ufe after the 
death of the inteftate, the naming of himfelf admirfiftrator is fur- 
plufage, and to no purpofe, for he might have brought theadicn 
in his own name ; and where a man may have an action in his 
own name, though he brings it as executor or adminiftrator, if it 
be found againft him, he muft pay cofts, as hath been frequently 
fettled, not only in this court, but alfo in the King’s Bench. Bircb 
ferjeant for the plaintiff, that he ought not to pay cofts in this 
cafe i for he could not have brought the adion without naming 
himfelf adminiftrator ; for the cafe was, that the inteftate was "a 
foldier in a regiment of which the defendant was colonel, and 
died having arrears of his pay due to him from his . majefty, 
and the plaintiff took adminiftration, and afterwards the^noney 
was paid to the hands of the defendant, to difeharge the arrears 
of the regiment ; and for the inteftate's fhare of the faid money 
upon account of his arrears, the adion is brought. But it could 
not have been brought otherwife than as adminiftrator, for other- 

2 Barnet 123. Mich, 2; Geo. 2. Bljgh v, Cope, ip C. B. 

ZfL 
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v/ifa the plaintiff could not make title to it ; for if he had brought 1 BaTnes ,0 *» 
the action in his .own name, not as adminiftrator, he could not Ld!*Hard. 
■have {recovered. Treby chief juftice, The plaintiff has' declared of *04. 
fo muck money received to his own ufe after the death of the in- 5 

teftate, and therefore the naming himfelf adminiftrator is not to dJa,. 
anypurpofe ; and we ought to take the cafe, as it is upon the de- 
claration. And by him and Powell juftice, if A be indebted to w !'«fe * »»« 
the inteftate before his death, and after his death A. pays the faid 
debt to 2?. by direction of the adminiftrator, there the admiaiftrator tor, and 
my fue B. without naming himfelf adminiftrator j and though he where in m* 
does name himfelt adminiftrator, it is void, and he muft pay cofts, ow “ r ' 8 
if the adtion be found againft him. Or if A. pays it to B. to the 
ufe of the adminiftrator without his diredtion, yet the adminiftrator 
may have an adtion againft B. in his own name,andhefhallpay cofts. 

Cut in fuch cafe he hath election, to bring an adtion againft B. 

•or A. the firft debtor ; and if he brings it againft A. it muft be 
as adminiftrator, and he fhall not pay cofts. For in all cafes where 
an executor or adminiftrator fues for a debt or other thing 
belonging to the teftator, &c. and grounds his adtion upon the 
fame contradt that was to the teftator j he fhall not pay cofts if he 
fail in the fuit : but if he grounds his adtion upon a contradt ex- 
prefled, or by implication and operation of law which accrues to 
him after the death of the teftator ; there the adtion lies in his own 
name, and the naming him executor, &c. is void, and he fhall 
pay cofts. And in this cafe thefe two judges were of opinion, that inJehiumiaf. 
the money being paid to the defendant, to difeharge the arrears of fimpjit for • 
the &d regiment, there being an arrear due to the plaintiff as ““‘J re . . 
adminiftrator of the faid Wildbore j the plaintiff might have indebi - ^brought'* 
talus ajjumpfit againft the defendant for fo much money received to by m admi- 
his ufe •, although no money was exprcfly paid to the defendant to niftrator * 
the ufe of the plaintiff. But admitting that in this cafe the plain- 
, tiff ought to name himfelf adminiftrator, to intitle himfelf to this 
money due to him and received by the defendant j the duty due to 
the inteftate being altered, and being become a duty due from ano- 
ther perfon after the death of the inteftate, the plaintiff ought to 
pay cofts. And per Ireby chief juftice, if the executor, ( 3 c. bring 
an adtion upon an infrnul computajfet with himfelf after the death 
of the teftator, he fhall pay cofts ; and yet it is for a duty due to Contra idjud- 
the teftator, and not altered, for the accounting with the executor ged,T.Joocs 
does ndt give a new duty, but only afeertains that which was due * 7 ^ eVi l6jt 
before. 


5 T 
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, Lawrence verj. Dodwell.* 

D OWER. The defendant pleads, that the huiband was feifed 
of the land in queftion, and of other lands in A. and that 
he by his will devifed the lands in A. to the demandant for her 
life, and died, and tfyat the demandant entred into them by virtue 
of the faid devife ; and avers, 'that the land devifed was deviled to 
her by her hufband in fadsfattion of her dower. The demandant 
demurs. And after arguments at the bar by Levinz ferjeant and 
Pawlet ferjeant for the tenant, and Wright for the demandant, 
judgment was given for the demandant by the whole court j be- 
caufe the averment, being of a matter out of the will, and not con- 
tained in it, ought not to be allowed ; and that Leak and Randafs 
cafe, 4 Co. 4. a. being exprefs in point, and always allowed for 
law, ought not to be queftioned at this day. Judgment for the 
demandant. See Bro. Dower 69. Popb. 188. Dyer 124. 3 Cro. 856. 
that in fuch cafe the tenant has no need to plead, that it was de- 
vifed pro junSlura. See Dyer 377. Raft. Entr. 233. b. which 
Saunders chief Powell juftice agreed. Dyer 125, 220. And Powell cited the will 
DeviieoHaiid ^ lord chief juftice Saunders, who devifed all his 1 inds, which he 
which he had, or afterwards fhould have, in Fulham j and Maynard was of 
ihouid have opinion, that that devife was not good for land there, which he 
hereafter. afterwards purchafed ; but Holt and Pollexfen chief juftices con- 

. tra } but that was agreed by the arbitrament of Holt and Powell. 
And (by him) if in this cafe any intent of the devifor had apneared 
in the devife, that^it Ihould have been a bar of the demafielant’s. 
dower, the devife Ihould have been pleaded at large, and the court 
would have adjudged it to be in bar of her dower. But afterwards 
Relief in upon a bill brought in Chancery by the defendant, being heard by 
* Cha."c*f. the lord chancellor Somers, he was of opinion, that in equity fuch 
34. averment of the tellator’s intent ought to be admitted, and that! 

■«-<* the wife in fuch cafe Ihould not have both her dower and the land 
j Vent. 340. devifed j and (as I have heard) decreed in this cafe accordingly *. 
4 Rep 1, z.i 

„Co. Lit. 36. Moor pi. 103. Cro. El. 128. 3 Leon. 27*. 3 Rep. 27. 4 Vern. 365. 

* Bat tbii decree wu reverfed by IVnght lord keeper in Mich. 1702. which decree of rever&l was affirmed 
in the hoofeof lords with 3o/.cofts, 17th May 1717. t Ej. Cafes dbr. 2 19. Notej The principal rea- 
son of this reverfal of lord Stmtn't decree, and the affirmance of the decree of reverial in the houfe of lord* 
was, that the widow had brought a writ of dower in C. B. and recovered, aod lb the matter had beea be- 
fore determined at law, and if it was a bar at all, it was a bar at law. * 


Vol. 3.422. 
S. C. Lutw. 
734 - 

Averment 
that a devife 
by the huf- 
band to the 
wife was for 
her jointure. 
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Sir John Holt Chief Juft ice. 

Sir Thomas Rokeby ] 

Sir John Turton \Juftices. 

Sir Henry Gould j 


Wicket and Foot verf. Cremeiv 

A And B. fued an adion againft C. and recovered judgment. 
■^3 • C brings a writ of error. B. dies, pending it. A. fued 
two fcire facias s againft C. and upon two nihils returned he had 
award of execution againft C. and took his goods in execution. 
And now Mr. Robert Eyre moved to fet aiide the execution, 
quia erronice emanavit, becaufe the writ of error does not abate 
by the death of the defendant in error, and therefore the execu- 
tion of thp judgment was fufpended by it. And of that opinion 
was Holt chief juftice, and the whole court. And the rather here, 
becaufe the fcire facias’s were returned nihil ; fo that it appears, 
that the defendant had no day to plead it. But if the return 
had been fcrie feci, it might have been otherwife, |becaufe he had 
a day to plead. Upon which difference a man is allowed, or dis- 
allowed, to have an audita querela. But in fad A. need not to 
have fued a Jcire facias , becaufe the judgment furvived to him. 
And a fuperfedeas was granted, & c. And per Holt , chief juftice, 
in many cafes, where a man may have an audita querela, the King’s 
Bench will relieve upon motion ; but if the ground of the audita 
querela be a releafe, or other matter of fad, it may be reafonable 
.to put bin# trf^his audita querela , becaufe the plaintiff may deny it. 


S. C. t Salk. 
264. 

S.C. i2Mod» 
240, • 

Vent. 34. 
Execution ta- 
per Ceded. 

Bro Error 
p 188. 

Writ of error 
abated. 

Jenk. 140. 
pi 86. 

F N. B. 

20 (E) 

Sare facias 
returned mhiU 

Audita quc« 
rtla % 

1 2 Mod. 584.' 
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Rex vsrf. Harris, 

< 1 

s. c. 1. Salk. chief juflice, a man indidted of forcible entry may 

* •* hinder the juflices from awarding execution, either by Ira- 
s' C. Comyn* verfing the force (though the books heretofore have been fro and 
Carth. 496. ' con as t0 that opinion) or by plea of poffeffion of three years, fir c. 
$ Mod. 443. which means Hoff, being then council, ufed in the cafe of Sir 
kindred' 00 Robert Atkins and the lord Brounker, in an indidlment for forcible 
31 liiw.'c. 11. entry concerning St Catherines Hoffttal, removed by certiorari into 
the King’s Bench, Pojl. 482. 

Shales verf. Seignoret, 

Intr. Pafch. 10 Will. 3. B. R. Rot. 158. 

s. c. Lutw. /^Ovenant upon articles of agreement. The plaintiff declares, 
S' 6 - * V _>1 that it was covenanted and agreed between him and the de- 

s.e. 12 Mod. f en( ] an t t that he in confideration of twenty guineas by the defen- 
Covenant to dant to him then paid fhould transfer to the defendant before or 
tramici bank- upon the nineteenth of November 1695. 1000 l °f bank -flock ; and 
iiMod cu that the defendant covenanted with the plaintiff to accept it, upon 
3 Salk 342, notice of three days, and to pay to the plaintiff for it 940 /. and then 
34 3 - the plaintiff avers, that no bank-flock is transferable by law but 

g R«p. 114. office of the bank of England, in the prefence of both 

Toft. 688. the parties j and that he gave three days notice to the defendant 
that he would transfer to him the bank-flock in the office of the 
bank the nineteenth of November j and that he attended there the 
whole day to have transferred it ; but that the defendant did not 
come to accept it ; for which he brings this allion for the 940 /. (Sc. 
The defendant after oyer of the articles pleads, that the plaintiff 
nor none of his affigns had any interefl in any bank-flock upon 
the eighteenth of November, (Sc. The plaintiff demurs. And 
the whole court was of opinion, that the plea was ill j becaufe 
though the plaintiff had not any bank-flock upon the eighteenth of 
November , yet if he had it the nineteenth, he might have per- 
formed the contrail within the time ; for the covenant was not, 
that he fhould transfer any particular 1000 /. of bank-flock which he 
had at the time of the covenant, but any 1000 /. of flock. But then 
the whole court held, 1 . That this a&ion will not lie for the plaintiff 
io this cafe, becaufe it appears that the plaintiff has not transferred; 
and without transfer to the defendant, the defendant is not bound 
to pay the money, for the money was to be paid upon the transfer 5 
«n°mn “j fe r * therefore no transfer, no money. Co. Li, 304. Dyer 371. 

2 2 Mod. 
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2 Mod. 266. Otway v. Holdips. But the matter in the declaration 
might have been a good excufe. for the plaintiff, if the defendant 
-•'hadVfued him for not transferring the - bank-ftock ; or the plaintiff 
•JhigM have affigned his breach in the non-acceptance of the ftock 
DythV^ftftndant. 2. The court held, that it did not appear to Theeoutfr 
the courtbut that the bank-ftock was transferable at another will not take 
place than at the office of the bank; for though the aft fays, that tank'ftofkL ‘ 
no transfer (hall be but as the King (hall appoint, and the King «%nabieoo!/. 
has appointed it to be at the office , of the bank, and not in any « one place, 
other place; yet that ought to have been pleaded, or otherwife 
the court cannot take notice of it : and therefore notwithftanding 
any thing that appears here to the contrary, the transfer might 
have been in any other place ; and then a tender ought to have been 
made to the perfon. Sir Bartholomew Shower and Mr Northy ar- Tender, 
gued for the plaintiff; Darnall and Wright, King’s ierjeants, for the 
defendant. Judgment for the defendant. 


Dart verf. Hall. 

M R Carthew moved for a prohibition to be direfted to - 

. , to ftay a fuit againft Dart for tithes 

of an old mill, viz. for every tenth toll difh, upon a fuggeftion 
that it was an old mill. But per Holt chief juftice, the plaintiff 
ought in his fuggeftion ’to lay a prefeription in non dectmando , and 
alfo bring an affidavit to the court of the truth of the faft. And 
fo it was done upon debate in the time of Hale chief juftice; between 
Hughes and the lord vifeount Hereford, See Winch entr. 552. pi. 1. 
Brown verf. Nicholjon. 

Lugg verf, Lugg. 

I T was decreed by commiffioners delegates, of whom Trcby chief 
juftice of the Common Pleas was one, fince the laft term, that 
where A. had made his will, and thereby devifed all his perfonal 
eftate to B. and C. and afterwards A. married D. and had by D. 
feveral children, and then died, without having taken any notice 
of this will, that this marriage of A. with D. amounted to a revo- 
cation of this will, but that it was only a preemptive revocation ; 
and therefore if by any expreffion, or any other means, it had ap- 
peared that the intent of A. was that this will fliould continue in 
force, the marriage would not have been a revocation of it. And 
the fentence in the fpiritual court was affirmed. Ex relatione m'ri 
Chejhyre, 

* U 


Prohibition to 
a fuit for tithet 
of an old mil). 
S. C. 1 2 Mod. 
243. 

Di. 170. 
Brownl, 32. 
Bunbury 73* 
184. 

Scat. Artie. 
Cleri. 

2R0.Rep.84. 
Ko, Rep. 405. 
p. 15. 

3 Bulft. 21 2. 
Hughes v # 
vie. Hereford. 

S. C. 2 Salk. 
592. 

Marriage and 
having chil- 
dren, revoca- 
tion of a will. 
Eq. Ca. Abr. 
413.pl.i4. 15. 
i Salk. 257. 
See 1 Wilfon, 
308. Sc 3 Atk. 
741*. Sc 3 Bur* 
ro* 125O. 
1491. 


The 




The Governor and Company of thef tank of Enerland- 

vgr/! Newman. 

Wednefday^ May 3. 

. • * 

s c. c*f« iri ryELLAMT fign?d a bill payable to Newman or bearer. Newman 
B R, *4>* X5 came to thd bank of England, and afked, how much money 
* H orbM«r!° they would give Ijim for this bill. They took the bill, and gave 
J deliver, ic him fo much money, allowing fo much for difeount. After that 
W B *w ia *" the bank received 1 0,000 1 . of Bellamy, and afterwards they fend 
fafe'of th« bill. a man, to demand the money due upon this bill of Bellamy \ and a 
Anu i 9 o. demand was made of Bellamy's fervant, who did not pay the 

Cun »i 57. money. And afterwards Bellamy fails; and the bank fue Newman 
aBym * for the money which he had received of them for this bill, as for 
, fo much money lent by them. And upon the general ifiue plead- 
ed, it being tried before Holt chief jufticc in London the fitting 
after the laft term, the verdi& was for the plaintiff againft his 
Opinion. And now a new trial was granted, becaufe this was a 
plain (ale of the bill. For per Holt chief juftice, if a man has a 
bill payable- to him or bearer, and he delivers it over for money re- 
ceived, without indorfement of it; this is a plain fale of the bill. 
The bearer and be, who fells it, does not become a new fecurity. But if he 
had andorfed it, he had become a new feCurity, and then he had 
minor bearer, been liable upon the indorfement. But upon a new trial the jury 

be become* a found for the plaintiffs, 
new fecurity. 1 

♦ 

Rex verf. Flint. 


8.C. a Salk. 
687. 

Vide Sttt. 8 
Ann. cap. i8< 
Uncertain in- 
duftmeot. 

Lamb, 356. 
Dalton 14 6* 
iSS- 

8. C. a Salt 

Prohibition 
for want of 1 
copy of tho 
libel 
2 Hen. 3. 
cap. 3, 

See 6 Mod. 
f 156; 308. 


T HE defendant was indited, for that, that he being communis 
pifior fold Jex colly ros debitum pondus minime content . And 
, upon demurrer to this, judgment was, that the defendant exonere- 
tur j becaufe the indidment is too uncertain, for it does not appear 
to the court to be an offence. Mr. Nortbey for the King cited the 
opinion of Roll. Stile 1 86. 

r 

TTOL<r chief juftice denied to grant a prohibition to the admi- 
■** ratty court, upon a fuggeftion, that they there refufed to give 
to the party fued there a copy of the libel; becaufe the ftatute ex- 
tends only to ec'clefiaftical courts, and not to the admiralty Court. 
Upon the motion of Mr. Hall. 


White 
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^"JT^ESPASS agaioft hufbaod and wife. Upon not guilty plead- 
X e&Nsrdift for the plaintiff. And now Sir Francis Winning- 
tan moved in arreft of judgment, that the wife could hot be charged 
for the trefpafs of the huiband, no more than they can be charged i 
for the converfion of goods ai ufum ipforunu But the court over- 
ruled the exception. • 

Rex verf. Cole. 

Guildhall \ May 20. 

T HE defendant Cole was indifted for that, that he being a 
bankrupt, and brought before the commiflioners, rcfqfed td 
give them an account of his effects, &c. And the defence at the 
trial, upon not guilty pleaded, was, that he was an infant at the 
time of the debts contracted, and therefore could not be a bankrupt. 
And of this opinion wa 6 Holt chief juftice. For (by him) though 
the debts of an infant are only voidable by him at his election ; yet 
no man can be a bankrupt, for debts which be is not obliged to 
pay. And the defendant therefore was acquitted. 

Lambert verf. Oakes. 

Guildhall , May 20. 

T> Signed a note tinder his hand payable to Oakes or his order. 

Oakes indorfedit to Lambert. Upon whieh Lambert brought 
the aCtion for the money againft Oakes. Per Pipit chief juftice he 
ought to prove, that he had demanded, or done his endeavour to 
demand, this money of R. before he can foe Oakes upon the in- 
dorfement. The fame law if the bill was drawn upon any other 
perfon payable to Oakes or order,, And the demand, to intitle 
Lambert to his aCtion, muft be after the indorsement. 2. Oakes 
had indorfed this blank bill to Lambert viz. by the writing of 
his name only, upon difeount; and therefore it was urged by Mr. 
Nortbey, that this was a plain iale of the bill, and the indorfement 
fhall not fofejeft the indorfor to an ail ion, becauie the bill cannot 
be fold, to entitle tbe vendee to take the benefit of it, without in- 
dorfement; and the practice among merchants is fo. But Holt e 
contra. For their practice cannot alter the law. And the indorfe-t 

ment. 


Whj| fverf. Eldrige and his wife. 


Cr. Cir. 366. 
2 fiulftr. 421. 
Trtfpafa a- 
gainft huiband 
and wife. 

2 Let. \/lc 9 
Keb. 440. 
Bro. tit. Bar. 
and Feme, pi, 
3 *- 

Leon. 312. 

1 Ro. Abr. 2, 
pi. 7. 


S.C.Tre- 
miyn’s Entr . 
198, 

Holt 360. 
Cafes in B. R, 
Hb 

Infant canhot 
be a bankrupt* 
S.C. 12 Modi 

H3- 
Cafes in 
Chan. in Ld. 
King's time, 
4 6 . 47' 


S. C. Cafes ie 
B. R. 244, 
Holt 117. 
Demand a- 
gamft the 
drawer before 
be can fee the 
indorfor. 

1 2 Mod. 244. 
1 Salk. 227. 

Indorfor lia- 
ble, . 
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ment, though upon difcount, will fubjc# the indorfor to an ac- 
tion ; becaufe it is a conditional warranty of the bill, and makes 
a new contra#, in cafe the perfon upon whom it was drawn does'' 
Sorfemen’t. not P a y “• ‘ 3* Per Ho// chief juftice. If A. indorfes a bill blaqjh 
to B. he thereby puts it in the power of B. to overwrite'. what B. 
Demand of pleafes. 4. If the indorfee does not demand the montiy payable by 
the drawer. tj ie bill, of the perfon upon whom it is drawn, in convenient 
time, and afterwards he fails, the indorfor is not liable. 1 If the 
adtion be brought againft the indorfor, it is not neceflary to prove 
Forged bill the hand of the drawer* for though it be forged, the indorfor is 

indorfcd. liable. 

Todd verf. Stokes, a parfon who lived at Chichefter. 
Guildhall , May 24. 

S. C. 1 Salk. fW-'HE plaintiff being an apothecary brought an a#ion againft 
Hidband A the defendant for medicines for the defendant’s wife, &c. 
bound for Upon non ajfumpl'it pleaded, upon the trial it was proved, that the 
thowife* 1 by defendant an( l his wife, upon difeontent conceived between them, 
Sid.Ta!*. had been feparated by confent for five years* and that upon the 
11 Mod. 245. reparation the defendant figned articles to certain truftecs, by which 
499"* PreC * he obliged himfelf to allow his wife twenty pounds a-year; which 
6 Mod. 171. he had done accordingly ever after* that the plaintiff, when he 
accomodated the defendant’s wife with thefe medicines, did not 
know that fhe was a married woman, &c. And it was ruled bv 
Holt chief juftice, that the defendant was not bound to pay the 
plaintiff’s bill. For though the plaintiff had not perfonal notice of 
their reparation, and though it was not the general reputation in 
London , where the plaintiff lived, that the defendant and his wife 
were feparated; yet fince it was the general reputation in the place 
where the defendant lived, and that for five years part, it was 
enough to exempt.the defendant’s wife from being capable to charge 
the defendant, though for neceffaries. But if the wife had come 
immediately from her hufband after the reparation, before it could 
have been publickly and generally known, and had taken up necef- 
faries upon credit, the hufband would have been liable. And 
therefore in this cafe the plaintiff was nonfuit. 

Lungworthy Note, it was ruled by Holt chief juftice at Exeter Lent affixes, 
v. Hsckmore. IO between Lungwtrthy and Hockmore, that if the huf- 

band turns away his wife, and afterwards Ihe takes up neceffaries 
upon credit of a tradefman* the hufband /hall be liable to the 
tradefman to pay for them. But if the wife elopes, though the 
tradefman has no notice of the elopement, if he gives credit to the 
3 wife, 
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wife, the hulband is not liable. If the wife tells her hulband, that 
.Iri will buy fuch a thing, which is nccelTarv, and the hpfband tells 
her, tjuit he will not allow it, and forbids the tradesmen to give his 
wife credit for it, and afterwards the wife takes up that thing of the 
fame tradefman upon credit given her by him; the huiband is not 
liable. It is fufficient for the huiband to give general notice, that 
people do not give Credit to his wife. 


Dodd verf. Beckman and Carman. 

DEckman being arrefted at the fuit of Dodd, put in bail to the Vacuof jud*- 
D action. And afterwards Dodd obtained judgment againft 
man. And after a capias ad fatisfaciendum fued againft Beckman , 
and non ejl inventus returned upon it, Dodd fued two fire facias's 
againft Carman as bail of Beckman in the aforefaid fuit. And 
after two nichils returned, and judgment againll the bail, he took ■ 
the goods of Carman in execution. And now Mr. Northey moved, 
that Carman might have his goods out of the IherifFs hands, 
and that a vacat fho^bd be made of the judgment, upon affidavit 
that Carman was not at London all the day in which the bail 
was fuppoll-d to enter into the recognizance, and therefore that he 
was perfonated, and for this reafon that all ought to be fet alide. 

And for this he relied upon 2 Cro. 256. Cottons cafe.' Upon . 
which the court referred it to the maftcr to be examined, who re- 
ported the fa£t to be thus, viz. That Beckman being arrefted at 
the fuit of Dodd, gave a bail-bond to. the IherifF, to appear at the 
return of the writ. And at the return of the writ he put in bail 
before Mr. juftice Rokeby , to which not being fufficient, Dodd’s 
attorney excepted j and for want of j unification of this bail, or of 
putting in of better bail, obtained an afiignmentof the bail-bond; 
upon which Beckman come to Dodd’s attorney, and told him, that 
he would put in Carman zs additional bail. Afterwards Dodd’s at- 
torney went to fearch in the judge’s book, and there he found 
Carman added to the bail-piece. And then he proceeded regularly 
in obtaining judgment againft Beckman , and afterwards judgment 
againft Carman , and in taking thefe goods of Carman in execution. 

The mafter reported alfo, that at the day when Carman is fup- 
pofed to have been before the judge, and become bail for Beckman, 
he was at Canterbury, ,as appears by an affidavit made to that pur- 
pofe by Carmans fervant. But farther, that Carman had been bail 
for Beckman in two anions in the common Pleas before Mr, j aftice 
Blencowe, within five or fix days after the time that he is lu| 0 fted 
to have been entred as bail in Mr. juftice Rokeby s book iji-this 
cafe, and that Beckman was bound in a bond with Carman for 
Carman’s debt about the fame time, or a very little time after ; 

< X and 
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and that Beckman was info! vent, and gone beyond fea. Upon 
which the court refufed to difcharge the proceedings againft the 
T. jonei 64. bail, but difcharged the rule of reference. See 3 Keb. 694. \ Ventr . 

301. Beajly's cafe. 1 Ventr. 49. Parris % cafe. Palm. 197/ Chap- 
• leyn v. Alleyn. 19 Hen. 6. 44. 21 Jac. 1. cap. 26. 4 &■ 5 

Will. & Mar. cap 4. Sir Bartholomew Shower and myfelf coun- 
cil ioxDodd. 


'Prohibition. A Libel Was preferred in the ecclefiaftical court for fcandalous 
tor words m /A words, viz. “You are a damned . bitch, whore, a pocky 
court""' 11 * 1 “ whore,' and if you have not the itch you have the pox.” And 
8. C. t2 Mod. Mr. Muljo moved for a prohibition, becaufe an adtion liesat com- 
*+*■ t mon law. And he put this difference, where the word pox is 
s.i*. M.t+B . joined with other words fo that it cannot be underftood but of 
the French pox, there the adtion lies. And he cited 3 Cro. 2. 
Which Holt chief juftice agreed, andfaid, that the joining it with- 
the word whore would make it be underftood of the French pox, 
which is actionable. And he cited a cafe, where the words were; 
He got the pox by a yellow haired wench in Moorjields ; and they 
were held adtionable. And a prohibition <||j» granted. 

• 

Rigden verf. Hedges. 

| C»a-i i«Tp a fhip be arrefted by procefs out of the admiralty court for a 
1* Mod* ' JL mattcr arifing within their jurifdidtion ; though fhe be refcueJ 
Refcueconu. at land, the conufaiice of the refeue belongs to the admiralty ,; 
fable in ih* othcrwife not. Per Holt chief juftice. See 1 Ventr. 1. 

aduuuhy. - 

judgment, I |Y Holt chief juftice. If the dijlringas be returnable at a day 
trabie ; **" jD within the term, judgment may be entred on the crown fide. 

Produce. though there be not four days remaining. But four days ought to 

be given, if there are fo many. In the cafe of Knox and Levaree , 
who were tried for a mifdemeanor three days before the end of the 
term in the time of lord thief juftice Scroggs, Sir Samuel Ajlrey 
Certified, fhaj judgment could not be entred; but upon conference 
between Sir William Jones, then attorney general, and the chief 
juftice, it was fettled, that the antient practice of the court was 
according to the difference before, and that it was mifreported; 
and judgment was entred againft them. Ex relatione niri Jacob. 


The 
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The Bifhop of St. David’s *uerf. Lucy. 

T UCT promoted a fuit ex officio, &c. before the archbifhop of s.c.uMod. 

Canterbury againft the bithop of St. David' % upon fevera 1 «" S.C . Salk, 
'tides for fimony and other offences. To which articles Dr. ih- 
Thomas Watfon the bifhop of St. David?* put in his anfwcr.' .And 
proof being offered on the behalf of the promoter the bilhop ap- j Mod. 
pealed to commiffioners delegates. And pending the appeal he * Barnwd. 
moved in the King’s Bench for a prohibition, upon a fqggeftion, }§j k lff 
that the matters contained in the articles were of temporal conu- 672. 
fance, &c. Xnd at the beginning Sir Bartholomew Shower argued ^j Re P^ 3 *. 
for the prohibition j that it does not appear, that the bifhop of I0 c j 6 
.St. David's was cited to appear in any court whereof the law takes 3 S»lk. 90. 
notice ; for the citation is, that he fhould appear before the arch- 4 3 R< P- 42 - 
bifhop of Canterbury , or his vicar general, in the hall of Lambeth 
houfe, to anfwer, &c. which is not any court whereof the law 
•takes notice. For the archbifhop has the fame power over his 
fuffragan bifhops, as every bifhop hath over the clergy of his 
dioccle ; but no bifhop can cite the clergy before himfelf, but in 
his court. And therefore the citation ought to have been here, to 
appear in the Arches , or fomc other court of the archbifhop, &c. 

But to this it was anfwered by Wright King’s ferjeant, that with- Archbiihop’t 
out doubt the archbifhop had jurifdi&ion over all the clergy, as jurifdiaion 
well bifhops as others, within his province. And for that he cited * u lbe 
the cafe of Dr. Wood, bifhop of Litchfield and Coventry, who in 
the year 1687 was fufpended by archbifhop Saner oft for dilapida- 
tions, and the profits of the bifhoprick were fdqueftred, and the 
epifcopal palace was rebuilt out of them ; and he died under that 
fequeftration. He Cited alfo the cafe of Marmaduke Middleton 
bifhop of St. David’s , who upon the eighth of May in the year 
1582 was fufpended by the hign commifiioners for mifapplication 
and abufe of the charity of Brecknock (which is one of tne crimes 
of which this bifhop is accufed.) Whit gift's Regifier 17 7 * And 
though that fufpenfion was made by the high commiffion court, 
yet* that will make no difference } becaufe tne high commiflioncrs 
have not any new jjurifdidtion, or greater, than the archbifhop* by 
1 Eliz. cap. 1. And Holt chief jufticefaid, that the admitting of 
that point of the jurifdi&ion to be dilputed, wofild be to admit 
the difputingof fundamentals, which the council of the other fide 
attempt to fubvert, not duly confidering the refpedl due to the pri- 
mate and metropolitan of England \ for the archbifhop of Canter- 
bury has without doubt provincial jurifdi&ion over all his fuffragan 
bifhops, which he may exercife in what place of the province it 
fhall pleafe him j and it is not material to be in the Arches, no 

more 
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Ardn, what? than any other place j for the Arches is only a peculiar, con- 
fining of tw.elve # parifhes in London , exempt from the bifhop of 
London, where the archbifhop of Canterbury cxercifes his metropoli- 
tical jurisdiction ; hut he is not confined to exercife it there. And 
the citation is here, to appear before the archbifhop himfelf, or his 
vi.'ir general, vicar general, who is an officer of whom the law takes notice; for 
the vicar general in the province is of the fame nature as the chan- 
cellor in every particular diocefe j and the dean of the Arches is 
the vicar general of the archbifhop in all the province. 

Then the counfel for the bifhop of St. David's urged that the 
matters contained in the articles exhibited againfl the bifhop before 
the archbifhop were of temporal conufance, and not conulable be- 
fore the archbifhop. The firfl of which articles was, that the bi- 
fhop of St. David's bcing.incumbent of the church of Borough-green 
in the county of Cambridge , covenanted with William Brookes for 
200 Guineas , to make him his curate, and to relign to him his 
TeCtory, when he fhould be requefled to do it. And Sir William 
Williams, Sir Thomas Powys, Sir Bartholomew Shower , and Mr. 
JSlcrtbey argued, i . This article imports only contract made bv 
the bifhop as incumbent of the church of Borough-green , and not 
as bifhop of St. David’s ; and therefore admitting that fact to be 
Jimony,. they ought not to bring it per Jallum before the archbifhop ; 
but it fhould be begun in the court of the bifhop of Ely , who hath 
CatnhridgeJJjtre in his diocefe; for this method will deprive the bi- 
fhop of his appeal. 2. That this faCt amounts only to a temporal 
contract, and which is not of fpiritual conufance ; for no matter 
is allcdged in this article to be executed, which amounts to Jimony ; 
for he only took money to make a curate, which is lawful, and 
the covenant to refign was never executed ; fo.that it could not be 
SeeMoor :~i.J tT < ion y within the flatute of Elizabeth , becaufe there was not any 
refignation in purfuance of the covenant ; and it is not f:mor:y with- 
in any of the canons which are in force in England. Befides, that 
fincc the flatute of Elizabeth fettles Jimony, it is a queftion, how 
far the King’s Bench will permit the Spiritual courts to proceed 
and extend their notion of Jimony. Againfl which it was argued 
by the attorney general, ferjeant Wright, and Mr. Chefiyre, that 
as to the firu objection, if a bifhop makes a Jintoniacal contract, it 
is a per fon al offence in him* and contrary to his office of bifhop, 
and is puniihable by the metropolitan by the ecclefiaflical cenfuresl 
But if the archbifhop had proceeded againfl the bifhop of St. Da- 
vid's, by depriving him of the benefice of Borough-green, the objec- 
tion might have been good ; for the bifhop of the diocefe might 
and ought to have proceeded againfl him for thatpurpofe* 2nd not 
the archbifhop. But thefe proceedings are for an offence co mmi t- 
icd contrary to the duty as being a bifhop. And of this opinion 
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•was the whole court. And as to the fcconid objection, they faid 
that though this was a contract, yet it is a f maniacal contra ft, and 
then it will be examinable in the Spiritual Court, not whether the 
contra ft ought to be performed or no't, but to punilh the party by 
ecclefiaftical cenfures.. This was proper before the ftatute of Eli- 
zabeth, and it is faved by the fame aft. It is without doubt/SW- ^ , 

my, for it is a contrad to refign a benefice for 200 /. for by the 
fpi ritual law the buying of chrifm, &c. or any other .thing quae 
ad fpirituaUa fpeSlat, is fimony. But the common law takes no , Oo. 788. 
notice of any fmony , but that which the ftatute mentions ; which B * ker r * Ro_ 
ftatute has not defined fimony in fuch manner as to fay, what fhall 8etl * 
b 0 fimony, and what not, by the fpiritual law. Then this fad, if 
it be fimony , is conulablc in the Spiritual Court, as before the fta- 
tute of Elizabeth. And if it be not fmony , and the archbifhop 
fhall adjudge it fmony , that will be good caufe of appeal, but not of 
prohibition. That fimony was of ecclefiaftical conufance before the 
ftatute, is without doubt. 2 Canon of the council of Chalcedon , 

Gen. Cone. 397. If a bifhop or churchman commit fmony, he 
fhall be degraded j if a layman, he fhall be anathematized, c Gen. 

Cone. 1 10. The taking of money for orders or inftitution is fimo- 
i,y by the council of Chalcedon. And by the 135 canon of the 
year 160:, it is fimony to take any thing, where the ufage does not 
warrant it ; and it is fimony to take more than the ufogc warrants, 
as more for vifitations than the ufage warrants. £>uod fuit ccnccf- 
Jum per totam curiam. And per Holt chief yxOCicz, fimony is an of- simony an of- 
fence by the cannon law, of which the common law does not take fence byca- 
notice, to punifh it ; for there h not a word of fmony in the fta- non law- 
tute of Elizabeth , but of buying and felling. Then it would be 
very unjuft, if ecclefiaftical perfons might offend dgainft the eccle- 
fiaftical duty in fuch inftances, of which the common law cannot 
take notice to punifh them, and yet the King’s Bench fhould pro- 
hibit the Spiritual Court from infliding punifhment according to 
their law. The clergy are fubjed to a law different from that to c , f ob 
which laymen are fubjed, for they are fubjed to obey the canons, jeft to the * 
for the convocation of the clergy may make laws to bind all the can0M - 
clerks, but not the lay people. And if the clergy do not conform 
themfelves, it will be caufe of deprivation. 2 Cro. 37. Rcfolvcd 
by all the judges of England. And by fuch authority were the Can0l)J 
canons of the year 1603 made, which make fimony fo great an of- 
fence. And the laid canons have been always received, though 
fome queftion has been made of the canons in 1 640. And many ' 
of the ancient canons are as old as any law that we have at this 
time. 

Then the counfel for the bifltop of St. David’s faid, that ano- 
ther article again# the bifhop was, that he took cxcefiive fees for 
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conferring orders, inftitutions, violations, (3c, and (by them) that 
amounts to extortion, and therefore it is punifliable by indidment 
at common lav/ ; and the rather becaufe they fhew cuftom for the 
fees which they *fay the bifhop ought to have taken, and that 
makes it without doubt conufable at common law, becaufc the Spi- 
ritual Court cannot try, cuftom or not. But to that it was an- 
fwered by the counfel of the other fide, that thefe offences in the 
Spiritual Court, and * by the canon law are fimony ; for orders 
ought to be free, and fo it is declared by the ftatute of Eliza- 
beth, OUgod fuit coace fum per totam curiam And per Holt chief 
juftice, by the canon law, and of common right no parfon ought 
Omienir.g, to take any thing for chrijlening of children, burials, (3c. but by 
bun* 1 . cuftom they are allowed to take fomething. And procurations are 
Procuration!. f ua ble only in the Spiritual Court, and are merely an eccleliafti- 
cal duty j and it is a queftion, whether the taking more for them 
than ought to be taken, can be extortion at common law. 


Ordination 
without ten- 
tier. ug the 
oaths. 


Then the counfel for the bifliop faid, that another article again ft 
him was, that he ordained a^jenan, and did not adriniiter to him 
the oaths according to the i Will. (3 Mar. and yet certified under 
his cpifcopal leal that he had taken the oaths, whereas he had not 
taken, them ; which is punilhable by the ftatute i Will; 3 Mar. at 
common law, being a breach of the ftatute. But to that it was 
anfwered by the court, that the ftatute has made it now part of 
the olfice of a bifliop, to, tender the oaths upon ordination : And 
then the metropolitan may proceed againft a bifliop, if he ftoes not 
obey the ftatute in this point, for proceeding contrary to his office 
of bifliop. As if a ftatute appointed thatothe judges fliould do 
any thing, and they refufed ; this would Be a forfeiture of their 
otiice, and a feire facias would not lie to repeal their patents, 
without previous convidion. 


Odainirg * Then the council for the bifhop argued, that another article 
unu!f againft him was, that he had ordained a man under age ; that the 
4 bifhqtp made his defence and f lid, that the churchwardens of — — 

— — - — had certified to him, that he was of full age to which 
the promoter anfwered, that that certificate was forged; for the 
faid churchwardens djd not certify, and one of them could not 
write : fo this article imports forgery, and- therefore examina- 
ble and punilhable at common law. And fince the ad of unifor- 
mity has altered the law, they ought to proceed upon the faid fta- 
tute for ordaining under age. .But the court faid, that the diftinc- 
tion, which would anfwer almoft all thefe objedions, was this ; 
that as to that which relates jto the olfice of’ bifliop, and is againft: 
his duty as a bifliop, the Spiritual Court may proceed againft, him 
B-fcop depri- to jj e p n p e but not punilh him as for a temporal offence. See 
2 ' Sir 
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Sir John Savage's cafe, Keiluo. 194. and 5 C<?. Caudre/s cafe, 
where upon a fpectal verdidt founds it appeared that Caudrey was 
deprived by the high c-ommiflioners, for preaching *againft the 
Common Prayer; and though there was ‘other puniChment ap- 
pointed by the ftatute, and not deprivation until the fecohd of- 
fence ; yet it was held, that they might proceed by their own 
law, and deprive him ; it bring again ft the duty of his Office as 
a minifter, and they having power to purge their body of ail fcan- 
dalous members. And per Holt chief juftice, as to cuftomary 
fees, the matter of the cuftom is not in queftion, for then they 
ought to have laid a pofitive cuftom to take fuch a fum ; which 
is not here, but only that he took more than the ufull fees. But Suit upon# 
if a cuftom had been laid, it feemed to him, that a prohibition the 

would not have lain ; bccaufe it concerns meer ecclefiaftical per- Court, 
ions and rights, and therefore may be founded upon their eccle- 
fiaftical conftitutions. And per Gould juftice it appears, that the 
Spiritual Court has jurifdidtion in cafes of extortion in their of- Murt P r, ' U4 
ficers and members, by the ftatute of 31 Edw. 2. cap. 4. and 
2 Infi. 586. where a bill was pafled, to enable juftices of peace 
to inquire of extortions in the biftipps and their officers 5 and 
there the bifhops made proteftations 01 their ancient rights, &c. 

And the cafe in 1 Sid. 217. i Keb. 721, 762. Smallbrook v. 

Slader, warrants the diftinftion taken before by the court. And 
(by him) in- cafe of perjury, if it be committed in a caufe of Ptr j ur 3 ' 
which the Spiritual Court has conufance, as matrimony, &c. 
they (hall proceed in the Spiritual Court to punifh it; other- 
wife where it is committed in matter of contracts, &c. Ketlw, 

39. 2 Hen. 4. 10. And per Holt chief juftice it has been a 

queftion, whether perjury in the Spiritual Court can be tried 
here ; and in all the cafes where it has been, the perfons have 
been acquitted, and db it has been end d, but it is not yet 
fettled. 

Another article was for the abufe of the charity at Brecknock , 
and for putting out the fckolihdfter there, &c. and for detaining a 
deed of exemplification, &c. And a prohibition was granted as to 
this article, but denied as to the reft. And afterwards the bilhop 
was deprived before the archbilhop, froth which fen ten ce 'he ap- 
pealed to the delegates. Pojl, 539. 


Whitgrave 
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S. C. Lutw. 

180. 

See now flat. 
9 Ann cap. 
14. 


Objlvfavit. 


S. C. 1 2 Mod. 
*52. 

Lmw. ioq*r. 
S.C. 2 Salk. 
54 9 * 

Cnrrh. 476 
C Mod. 450. 
Prohibition 
f or ciring out 
of the oioccfc. 

3 Salk. 90. 


a Brownl. «2. 


Whitgrave *verf. y Chancey. G. B. 

* • 

I N an a&ion brought for So A the defendant pleaded that he loft 
it tp the plaintiff at play, and. that at the fame time he loft 40 /. 
to y. S. at play j and then pleaded the ftatute of gaming, &c. 
The plaintiff demurred. And adjudged a good plea, fince both 
the fums amount to more than 100 /. and were loft at one fitting. 
Contra, if the 40/. hae been loft by covin, to avoid the the payment 
of the 80/. Adjudged in C. B. Ex relatione m'ri Thornhill. 

k 

C A S E for flopping a watercourfe. Not guilty pleaded. Verdid 

for the plaintiff. And it was moved in arreft of judgment, 

that it was obfittpavit et objiruxit generally, without fhewing how, 
as per ripas, &c. But it was over-ruled. And Gould juftice faid, 
that 3 Leon. 13. objlupavit generally was held good, but that it 
wolud be ill upon demurrer. Holt chief juftice faid, that he had 
known it held both ways. And the plaintiff had his judgment 
by the threjp judges, Holt non contradicente. Ex relatione m'ri 
Jacob. 

Machin verf. Mokon. 

M r. Bfljgcs moved for the difeharge of a rule, by which a 
proKibiton was granted niji, (Sc. to the confiftory court of 
the archbifhop of York j where] MwVcs redor of the church of South 
Gillingham in Nottingbamjhire preferred a libel again ft Machin for 
fubtradion of tithes. And the motion for the prohibition was 
grounded upon a fuggeftion that Machin lived within the diocefe 
of Lincoln , and therefore ought not to be cited out of tht? diocefe 
where he lived, by 23 Hen. 8. cap. 9. And the caufe that Mr. 
Bridges fhowed to the court to difehatge the rule, was, becaufe 
. Machin had lands within the diocefe of York, viz. in the parilh of 
Sotj^b Collinglam in Nottingbamjhire ; for tithes of corn growing 
upon which lands Mdton libelled in the confiftory court of York 
and when the citation was ferved, Machin was there, though he 
lived generally within the diocefe of Lincoln. And he cited Dr. 
Blackmorcs cafe, Hardr. 421. where it is faid by the court, that 
if a man be cited within the diocefe, though he is not an inhabi- 
tant there, but only comes there npon the account of trade or other- 
wife, that this is not within the ftatute of 23 Hen. 8. cap. 9. But 
ferjeant Jenner for the prohibition cited 1 Roll. Rep. 328. Moor 
v. Cockain and Saunderjon, where it is admitted, that if an exe- 
cutor living in the diocefe of A. be fued and cited in the diocefe 
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of B. where the will was proved, a prohibition fliall he granted; 
But per f&Z/chief juftice, if A. lives in the diocefe of B. and oc- 
cupies lands in die- diocefe of C. if A. fubtrafts tithes in C. he may 
be eked and fued there ; and it is not within the ftatute of Hen. 8. 
For when A. occupies lands in C. that makes him an inhabitant 
there, and out of the intent of the ftatute. And if a man has goods 
in the diocefe of A. only, and he makes his will, and conftitutes 
B. who lives in the diocefe of C. his executor, and diej ; B. proves 
the will in the court of the bilhop of A. B, may be Cited in the 
diocefe of A. for a legacy deviifed by this will, becaufe the refidence 
of the executor does not give conufance, but the probate of the 
will. To which Rokeby juftice agreed. J enrter ferjeant : Thecafe 
in i Roll. Rep. 328. is contra. Hoi ? chief juftice: Theifit has been 
over-ruled feveral times fine?. And though that ftatute was made 
to prevent vexation, yet there are feveral exceptions. Adjour - 
natur. 

And afterwads at another day Mr. Bridges againft the prohi- 
bition argued, that if a prohibition (hould be granted, there would 
be a failure of juftice, becaufe Molton cannot maintain a fuit in the 
court of the bifhop of Lincoln for the lubtraftion of thefe tithes. 
And Mr. Broderick of the fame fide faid, that the ftatute of 32 H. 8; 
cap. 7. which fays, that perfons withdrawing tithes (hall be con- 
vened before the ordinary of the place where they were withdrawn, 
will amount to a repeal of 21 Hen. 8. cap. 9. if it had been within 
the intent of the faid aft, which he faid was never intended. But 
Jenner ferjeant cited 13 Co. 6. Porter v. Rocbtfier. Palm. 488. 
Hob. 185. Jones v. Jones. 1 Roll. Rep. 328. And as to fuits upon 
wills, they 'might tranfmit them to#the diocefe where the party 
lives. [See Godb. 191. Frances v. Powell.] And that civilians 
had told him, that they can fue a man in the fpiritual court of the 
diocefe where he refides, for tithes which he ought to pay for lands 
in another diocefe. But to that Broderick faid, that a tuit for tithes 
was local. And for that he cited 1 Keb. 48 1 . Rogers v. Harding 
But per Holt chief juftice, the ftatute 32 Hen. 8. cap. 7. did' not 
intend to repeal any part of 2 1 Hen. 8. cap. 9. Butthe question 
is here, whether there is any remedy in Liwolnjbire for this fub- 
traftion of tithes within the diocefe of Fork ? The civil law courts 
may tranfmit anycaufe into another civil law court, and fo they 
do every day for caufes arifing in the admiralty of France. But 
here the queftion is,, whether the jurifdiftion arele from the caufe, 
or from the perfon ? If a will be proved in the prerogative court 
of Canterbury, a fdit upon k for a legacy, &c. rauft be in the 
Arches , which is the provincial court, though the party lives in 
another djoceft. §<& the faving of the ftatute 23 Hen . 8. cap. 9. 
for that, Adjournaturj, And afterwards a prohibition was granted, 
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to the end that the parties fliould declare upon it fo that the que- 
ftiqn might come more judicially before the court. Poll. 534. 

Dr. Groenvelt v. Dr. Burwell et ai’, Cenfors of the Col- 
lege of Phyficiaris. 

Intr. Mich, g Will. 3: B. R. Rot. 178. 

jVd. 417. London IT. JUfEmorandum quod alias fiilicet termino Pafcbae ul- 
s. c. Comyo* dVl p rae terito coram domino rege apud Weftmona - 

s 6 ’c. 1 Salk ,fttrium ve/dt Johannes Groenvelt in medicinis doctor per Thomam 
mi, &c. Prune attdrnatum fuum et protulit hie in curia dibit domini regis 
earth. 4Z1, t unc quondam billam fuam verfus ‘Thomam Burwell, Richardum 

i S»ik. 396. Torlefs , Wilklmum Dawes et Thomam Gill in medicinis doflores, et 
Jobannem Cole in Cuflodia marefealli, &c. de placito tranfgrejjionis 
tnfultus et imprifonamenti et funt plegii de profequendo , fcilicet Jo- 
Declaration homes Doe et Richardus Roe. Styae (juidem billa Jequitur in have 
in ireipaft, af- verba, fc. Johannes Groenvelt in medicinis dofior queritur de Tboma 
wounding, 7, Burwell , Ri char do Torlefs, Willelmo Dawes et Tboma Gill, in medi - 
and imprifon- cinis dobtoribus et Jobanne Cole in cujlodia marefealli marefcalciae 
,noct ' domini regis coram tpfo rege exijlentibus de eo quod ipfi iidem Thomas 
Burwell, Richardus Torlefs, Willelmus Dawes, Thomas Gill et Jo- 
hannes Cole \ decimo quinto die Apr Hi s anno regni domini JVillelmi 
tertii nunc regis Angliae, &c. nono vi et armis, viz. gladiis baculis 
Ct cultellis in ipfum Jobannem Groenvelt apud London praediflum, 
viz. in parccbia Be at as Marine de Arcubus in war da de Cheape in - 
fultum fecerunt et ipfum Jobannem Groenvelt adtunc et ibidem ver- 
beraverunt vu/neraverunt et w ; naletraciaverunl ita quod de vita ejus 
snaxime defperabatur et ipfum Jobannem Groenvelt adtunc et ibidem 
imprifonaverunt et ipfum fc in prifona per magnum ternpus , viz. per 
fpatium feptem dierum extunc proximo fequentium fine akqua ratio - 
tiabili caufa contra voluntatum ipfus Johannis Groenvelt ac contra 
legem ct confuetudines bttjus regni Angliae ibidem detinuerunt et alia 
enormia ei adtunc et ibidem intulerunt contra pacem dibit domini 
regis nunc et ad damnum ipfi us Johannis Groenvelt duarum mile 
librarum et inde producit feSlam, &c. 

Tfce defen. Et modo ad bunc diem fcilicet diemfabbafi proximo pofl tres fepti- 

- * nw p “ * manas Sanbli Micbaelis ijlo eodem termino ufque quern diem praedibli 
Thomas Burwell, Richardus Torlefs, Willelmus Dawes, Thomas Gill, 
ct Johannes Cole habuerunt licentiam ad billam praedi&am interlo- 
quendi et turn: ad refpondendum, &c. coram domino rege apud Weft - 
tnonaflerium veniunt tarn praediblus Johannes Groenvelt per ottor- 
natum fuum praediblum quam praedibli Thomas Ricbardtss ' Willelmus 
Thomas et Johannes Cole, per Richardum Swift attomatsmfuum, et 

iidem 
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■iidem Thomas Richardus Willelms Thomas et Johannes Cole defet^ 
dunt vim et injuriam guando, &c. Et quoad ventre vi & armisfeis As to the vt 
quicquid quod eft contra pacem diBi domtni regis tunc nec non verbe- 
rationem et vainer ationem praediBas fuperius fie A fuppofitas dicunt dm ing, 
quod ipfi non funt inde culpabiles. Et de hoc ponunt fe fuper patriam not guilty. 
et praediBus Johannes Groenvelt inde fimiliter , &c* Et quoad re - Ab ^ m t0 the 
ftduum tranfgrejfionis et imprifonamenti praediBorum fuperius fieri refidue ofthe 
fuppofttorum iidem Thomas Richardus IVt llelmus Thomas et Johannes?** 

Cole dicunt quod praediBus Johannes Groenvelt aBionem fuum prae - 
diftam inde verfus eos habere feu manutenere non debet quia dicunt 
quod jamdudum et diu ante praediBum tempus quo fupponitur tranf- 
grefiionem et imprifonamentum praediBa fieri dominus Henricus nuper Thelett«» 
rex Angliae oBavus per literas fuas patentee fub magno figiilo fuo patent of 
Angliae figiilatas gerentes datum apud fVeJlmonaderium vicefimo die ' 

Septembris anno regni fui decimo quas iidem Thomas Richardus Wil - »nder«aing 
lelmus Thomas et Johannes Cole hie in curia profersmt recitando quod the college of 
cum regis officii fui manus arbitrabatur , ditionis fuae hominum feli - ^. c T iap * “ 
citati omni tiatione confulere\ id autem vel imprimis fore , ft tmpro - 
borum conatibus tempeftive occurreret ; apprime neceffartum duxit, 
improbofum quoque hominum , qui medicinam magis apppritiae fuae 
caufa quam ulltus bonae confcientiae fducia profitebantur , unde rudi 
et credulae plebi plurima incommoda oriantur, audaciam compefcere, 
itaque partim bene infiitutarum chit at urn in Italia et aliis mult is 
nationibus exemplum imitatus , partim gravium virorum doBorum 
Johannis Chambre, Thomae Linacre , Ferdinandi de VtBoria , medi - 
corum ftiorum, Nicolai Halfewell, Johannis Francifci et Robert’s 
Yaxley medicorum , ac praeeibue reverendtffimi in Cbrijlo partis ac 
domtni domini Thomae titulo fanBae Ciciliae trans Tiberim JacrofanBae 
Romanae ecclefiae prejbyteri cardinalis Eboracenfif archiepifcopi et 
regni fui Angliae cancellarii clariffimi precibus inclinatus , collegium 
perpetuum doBorum et gravium virorum , qui medicinam in urbe fua 
London et fuburbiis intraque feptem millia pajfuum ab ea urbe quaqua- 
verfus publice eercerent , inftitui voluit atque imperavit, quibus turn 
fui honoris turn publicae utilitatis nomine curae ut fperavit effet , 
malitioforum quorum meminerit infeientiam temeritatemque tarn ex- 
emplo gravitateque fua deterrere t quam per legis fuas nuper editas 
et per conflitutiones per idem collegium condendas punire, quae quo 
facilius rite peragi potuijfent, memoratis doBoribus Johanns Chambre , 

Thomae Linacre , Ferdinando de ViBoria media's fuis , Nicolao Halfe- 
well, Johanns Francifco et Roberto Yaxley medicis concefjit , quod ipfi 
omnefque homines ejufdem facultatis de et in civitate praediBa effent 
in re et nomine unum corpus et communitas perpetua five collegium 
perpetuum v et quod eadem communitas five collegium fingulis amis 
imperpetuum eligere poffent et facere de ilia communitate altquem pro- 
vidum virum et in fatultate medicinae expertum in praefidentem 
ejufdem collegti five communitatis t ad fupervidendum rocognofccndum 

et 



a,, — 

4|6 Eafter. Term ii Will. 3. 

<f- gubernandm fro ilk anno collegium Jive communitatem praedittam 
ct omnet homines ejufdem facultatis et negotia eorundem j et quod iidem 
fraejidens et collegium Jive communitas baberent fucceffionem perfetuam 
et commune Jigi Hum negotiis dittorum communitatis et praefidentis im- 
perpetuum ferviturum , et quod ipfi et fucceffores fui imferpetuum effent 
perfcnae babiles et capaces ad perqutrendum ct fojfidendum in feodo et 
ferpetuitate terras et tenementa redditus et alias pojfejficncs quaf- 
cunque : ConceJJit etiam eis et fuccefforibus fuis fro fe et haeredibus fuis t 
quod ipfi et fuccejfores fui potuijfent perquirere fibi et JucceJforibus fuis 
dam in diSla urbe guam extra terras et tenementa quaecunque dnnuurrt 
valorem duodecim librarum non excedentia , flatuto de alienatronibus ad 
manum mortiiam non obflante; et quod ipfi per nomen praefidentis 
collegii feu communitatis facultatis medicinae London placitare et 
implacitari potuijfent ciram quibufcunque judicibus in curiis et attio- 
iJtbus quibufcunque ; et quod fraeditti fraejidens collegium five com- 
munitas et Jorum fuccejfores congregations licitas et honefias de Je- 
ipfis ac fiatuta et ordinations pro falufyri gubernatiotie fupervifu et 
corrcttione collegii feu communitatis praedittae et omnium hominum 
eandem facultatem in ditto civitate feu per feptem milliaria in cir- 
cuitu ejufdem civitatis exercentium fecundum necejfitatis exigent i am 
quoties et quando opus fuerit faccre valerent licite ct impune fine im- 
pedimento ditti nuper regis haeredum vel fuccefforum J'uorum juflicia - 
riorum efehaetdrum vicecomitum et aliorum ballivorum vel minijlrorum 
J'uorum haeredum vel fuccejforum fuorum quorumeunque : ConceJJit etiam 
eiifdcm praefidchti ct collegio feu communitati et fuccefforibus fuis , 
quod nemo in ditto civitate aut per feptem milliaria in circuitu ejuf- 
dem exerceat dittam facultatem, nifi ad hoc per dittos praefidditem 
et communitatem feu fuccejfores eorum qui pro tempore J'ucriht ad - 
mijfus JJet per ejufdam praefidentis et collegii literas figilto Juo cow- 
muni figillataSy J'ub poena centum folidorum pro quolibet menfe quo non 
admijfus eandem facultatum cxerctierit , dimidio hide ditto domino regi 
et haeredibus fuis , et dimidio dibits fraefidenti et collegia applicaiuio . 
Pratt crea voluit concefjit pro fe et fuccefforibus fuis quantum in fe 
fuit quod per fraefidentem et collegium praedittae commumtc.tis pro 
tempore exifientes et eorum fuccejfores imferpetuum quatttor fnguhs 
annis per ipfos eligertntur , qui baberent fupervifum et fenttinam 
correttionem et gubernationem omnium et jingulorum dittae civitatis 
medicorum utentium facukate medicinae in eadem civitate ac aliorum 
me dicot urn forinj'ecorum quorumeunque facultatem illam medicinae 
altquo modo frequentantium et utentium infra eandem civitatcm fub- 
nrbia ejufdem five intra feptem milliaria in circuitu ejufdem civitatis 
ac funitionem eorundem pro delittis fuis in him bene exequendo faciendo 
et utendo ilia r, necnon fupervifum et ferutinam omnium medicinarum 
■et earum re/ceptionis per dittos medicos feu a/iquem eorum bujufmodi 
Jigeis ditti nuper regis' pro eorum infirmitatibus et bujufmodi curandis 
ct Jdnandis dandarum imponendarum et utendarum quoties et Quando 
2 „ * opus 
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tpus fucrit pro commotio % et utilitate eorum tigeorum dibli nuper re- 
gii ; it a quod punitto bujufmodi medicorum utentium d'tbla facilitate 
medicinae fic in praemijis delinquentium per fines, amerciament a et 
imprifonamentum corporum fuorum, et per alias •dias rations biles et 
congruas exequeretur : Feluit etiam et conceJJit pro Je harredibus et 
juccefibribus quantum in fe fiuit, quod nec prae/idens nec a/iquis de 
collegia praediblo medicorum nec fucceffbres fill nec eorum a/iquis 
■ext ’rcens facultatem illarn quoquomodo in futurum infra civitatem 
fuam praediblam et fubttrbiu rjufdem J'eu alibi fummonerentur aut 
pontrentur neque eorum aliquis fummoneretur aut poneretur in 
Kihquibus qfffit juratis inquefiis inquifitionibus attinblis et aliis 
recognitiombus infra diblam civUatem et fuburbia ejufdcm im- 
pojlerum coram tnajore et vicecomitibus feu coronatoribus dibine 
civitatis fuae pro tempore exiilentibus capiendis, aut per altquem 
eficiarium feu minifirutn J'uum vel ojficiarios five mini (lr os J'uos 
Jiimmonendis, licet eadem juratae inquifitiones J'eu recognitions 
fummonitae fuerint fuper brevi vel brevibus dibli nuper regis vel 
baeredum J'uorum de reblo t fed quod dibli magi/lri Jive gubernatores 
ac communitas Jdcultatis ante diet ae et Jucceffores fui et eorum quiti- 
bet diblam facultatem exercens verfus cundem nuper regent haeredes 
ct fucceffores fuos ac verfus majorem et vicecomites civitatis June 
prodiblac pro tempore exi/lentes et quofeunque ojficiarios et tnini- 
Jlros Jitos j'orent hide quieti et poenitus exonerati imperpetuum ; 
prout per eafdem literas patentes inter alia plcnius apparet. Et 
{idem ‘Thomas Richardus IVilklmus Tkomas et Johannes Cole ul- 
ierius dicunt , quod virtute literaruin patentium praedibli Johannes 
Chambre , Thomas Linacre , Vurnando de Fibloria , Nicolaus Haifewell, 
Johannes Fr and feus et Richardus Tax ley me did , et omnes homines 
tjuf Jem Jdcultatis in civitate praedi&a fucrunt unutn corpus et com- 
munitas perpetua five collegium perpetuum j Pojleaque per quendam 
ablum in parliament dibit nuper regis Henrici oblavi epud IVe/lmo- 
naP.erium in comitatu Middlefex ultimo die Julii anno regni ejujdem 
nuper regis . quintodecimo per prorogationem tento editum inter alia 
inablitatum Juit aubloritate ejufdem parliamenti t quod pro e 0 quod 
ccnj'eblio praediblae corporations Juit meritcria et valde bona pro 
republic a bujus regni Angliae , et f meter ca ex}<ediens et neceJJ'arium 
Juity providere, quod nulla perfona praedibli corporis pohtici et 
communitatis praediblae fermitteritur exercere et pra&izare medi- 
citiam, Anglice practice phyfick, fed tantummodo tales perfonae quae 
ejfent profundae et modellae> Anglice lad, and difcrcct, profunde li - 
teratae et maxime fiudiofae in arte medicinae , Anglice groundcdly 
learned and deeply ftudied in phyfick, in cenj-deratione enjus, et 
pro ulteriori aubloritate praediblarum liter arum patentium , ac etiam 
pro elargiamento ulteriorum articulorum pro. praedibla republica 
habendorum et fiendorumy per dibtum nuper regem cum confenfu do - 
minor um fpiritualium ct temporalium et communium in eodem parlia- 
ment ajfemblatorum inablitatum exi/lit inter alia, quod praeditla 

.6 A ccrporatio 
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corporatio praedidae communitatis facultaty medicinae praedtdae ct 
omnia et fingula concejpones articuli et aliae res contenia et fpedfi- 
cata in praeditlis Uteris patentibus approbarentur concederentur ra- 
tipcarentur et ccnfirmaren/ur in eodem parliament 0, et dare aufio- 
rizarentur et admitterentur per idem parliamentum bona legitima 
et valida, Anglice available, prae ditto corpori incorporate ct cor urn 
fuecejforibus imperpetuum , in tam ample et largo modo prout poterit 
accepetari 'cigitari et conflrui per eafdem liter as patentes : Et ulte- 
rius inaditatum ordinatum et /labilitum exiftit per didum afluw, 
quod praedidae fex perfonae in praedidts Uteris patentibus nomi- 
nate vt principals et primae nominatae de praedida ccmmuniiate 
et Jocit tate eligerent eijdem duos alios ejufdem communitatis, qtti ex 
tunc impoflerum vocarentur et nominarentur eledi, et quod praedidi 
ctedi annuatim eligerent unum corundcm fore praejidentem prae - 
didae communitatis ; et quoties aliqui loci praedidorum eledorum 
contingerent fore vacui per mortem aut a liter, tunc Juperviventes 
praedidorum eledorum infra triginta feu quadraginta dies proximo 
pojl mortem eorundem aut altcujus eorum eligerent nominarent et ad- 
mit ter ent unum vel plures , prout necejftas requireret , de maxi me 
eruditis et expertis hominibus de et in praedida facultate in London , 
fupplere , Anglice to fupply, locum et numerum odo perfonarum ita 
quod ipfe vel ipfi qui Jic eligeretur vel eligerentur prius examinare- 
tur vel examinarentur ftride per praedidos Juperviventes Jecundum 
for mam devifatam per praediSlos eledos, ac etiam per praedidos Ju- 
perviventes approbaretur vel approbarentur , prout per eundem adum 
inter alia p/enius apparet . Et iidem Thomas Exchar dus JVillelmus 
Thomas et Johannes ulterius dicunt , quod pcjlea et diu ante prae- 
didum tempus quo , &c. per quendam alium aditm in par li ament 0 
dominae Mariae nuper reginae Angliae vicefimo quarto die Odobris 
anno regni fui primo apud JVeflmonafterium tento edit urn inadi- 
tatum fuit audoritate ejufdem parliamenti , quod praedidum fia- 
tutum et adus parliamenti praerecitatum in omnibus articulis et 
claufulis in eodem contends extunc impofierum Jlarent et continua- 
rent in plfgo robore vt et effedu , aliquo fiatuto lege confuet udine aut 
re alt qua fado babito vel ufitato in contrarium in aliquo non ob- 
Jlante : Et pro meliori reformation diverforum enorimum contingen- 
tium reipuolicae per malum ufum et indebitam adminiflrationem me - 
dicinarum , Anglice phyfick, pro elargatione, Anglice enlarging, 
ulteriorum articulorum, pro meliori execution rerum in praedida 
concejpone contentarum , per eundem adum in praedi&o parliamento 
didae nuper reginae fadum ulterius inaditatum fuit , quod quando - 
cunque praefidens collegit aut communitatis facultatis medicinae 
London pro tempore exidens, vel tales quos praedidus praefidens et 
collegium annuatim ftcundum tenor em et ' intent ionem ejufdem adus 
audorizarentur ferutare examinare corrigere et punire omnes of- 
fenfires et tranjgrejfires in praedida facultate infra praeiidam 
civitatem et praecindum in praedido adu expreffum mitterent vel 
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committerent talem offenfirem vel offenfores pro ejtts vel eorum offenfo 
vel inobedientio , Anglice difobedience, contra aliquem articulum vel 
claufulum contentum in praediSla concejjume vel jlatuto alicui 
guardae % Anglice ward, gaolae vel prifonqe infra praediclam civita - 
tern aut praecinSlum praediSlum (furri London esecepto) quod tunc 
■de tempore in tempus guardianus gaolator Jive cujlos guardians gac- 
latores fve cuflodes guardarum gao/arum et prifonarum infra civi - 
tatem aut praecinSlum praediSlum {except o prae-exeepto) reaper ct 
et reciperent in cjus vel eorum prijonas omnes ct quemltbet talem per- 
fonam et fcrfimas pc offendcntes , qui Jic mitteretur vel mitterentur 
Jive ccmmitteretur vel committerentur ei vel eis ut . praffertur, et 
ibidem Jalvo cujlodirent pcrjomtn vel perfonas fc commiffas in ali- 
q.ibus prijonarum fuaram ad propria cu/lagia et onera pracdiclam 
rum perfonarum vel perfonae jic commijfarum fine ballio vel manu- 
eaptione , quoufque tales offenfor et offenfores vel inobedientes, Anglice. 
difobedients, exonerentur de praediSlo imprifonamento per praediSlos 
praefidentem et tales perfonas qui per praediSlum collegium ad inde 
auSlorizurentur, fub poena quod quilibet tails guardianus gaolator 
vel cujlos in contrarium faciens perderet ' et forisfaceret duplice tales 
fines et amerciamenta qualia tales offenfor et offenfores aut inobedientes 
affeffarentur folvere per tales qualcs praediSli praejidens et collegium 
auSlorizarcnt tit praefertur , it a quod idem finis et amerciamentum 
non effet ad aliquod tempus ultra fummam viginti librarum , medic - 
tatem quaram fore applicandam , Anglice to be employed, ad ufuni 
diblae nuper reginae baeredem et fuccefforum fuorum i alteram medie- 
tatem praefidenti et collegio f qtiibus omnibus forisfaSlis recuperandis 
per aSlionem debiti billam querelam vel infortnationcm in aliquibus 
diSlae nuper reginae haereduut vel fuccefforum fuorum curiis de recordo 
verjus aliquem talem guardiamim gao/atorem aut cudodem Jic delin - 
quentem, in qua feSla nullum efjonium legis vadiatio vel proteSlio 
allccarentur nec admitterentur pro defendente : Et ulterius inaSlita - 
turn fuit auSloritate ejufdem parliaments t quod omnes jufiiciarii ma- 
jor es vicecomites ballivi conflabularii et alii minifiri et officiarii 
infra civi tatem et praecinSlum praediSla fuper requifitionem eis 
fiendam adjuvarent auxiliarent et afferent praefidenti praediSli col - 
legii et omnibus perfonis per ipfos de tempore in tempus auSlorizatis, 
pro debtta executione praediSli aSlus vel Jlatuti t fub poena pro non 
dando hujufmodi auxilium curre in contemptum diSlae nuper reginae 
baeredum vel fuccefforum fuorum , prout per eundem aSlum inter alia 
plenius apparet, Et Haem Thomas Richardus Wtllelmus Thomas et 
Johannes Cole ulterius dicunt , quod fraediSlus Johannes Groenvelt 
per magnum tempus , fcilicet per quinque annos ultimo praeteritos et 
ampliuSi infra civitatem London et circuitum feptem mills arium ejuf- 
dem fcilicet apud London praediSlam in parochia et voarda praediSlis 
artem fvefacultatem medteinae exercuit et utebatur et adbuc exercet 
et utitur ; idemquc Johannes artem five facultatem Warn Jic exer- 
ts ' cent 




460 


Eafter Term 1 1 Will. 3. 

tens et utens, et fe praetcndens ejfe valde pert turn in eadem ante prae- 
di turn tempus quo , &c. fcilicet primo die Aprilis anno regni domini 
Gulieirni tertii nunc regis Angliae , &c. ottavo, ibidem fuper fe 
fufceptit et effumpfit ad cttrandum et fanandum quandam' Sufannam 
Wit ball adtunc uxorem cujufdam Willelmi Wit hall de quadarn infr- 
mitate five morbo dittae Sufannae paulo ptjl puerperium Juum e : oc- 
cafione inde Jicut fupponebatur eveniente , unde ipj’a laborabat et deli - 
nebatur , pro quadraginta folidis fibi ditto Jobatini Groenvelt prae 
tna mbits Joint is et a his quadraginta Jolidis ei pcftea Joivendis , Idem 
tamcn Johannes Groenvelt curani fuatii adtunc et ibidem circa dic- 
tam Sufannam adco indifcrctc male inartificialiter ■ et imperite appo- 
Juit , et talcs infalabres iniquas malas et ferniciofjfimas pi Hulas, et 
noxia pharmaca ei adtunc et ibidem dedit ct minifravit, quod eadem 
Sufanna non folum mini me Janata juit, fed valde magis et egregie in - 
jinna et magnopere et pericuiofe in corprre fuo lac fa devenit, et tx- 
(unc bucufque extreme dolore inde laboravit, ac trijlijfima et miferri- 
ma conditione languebat , et adhuc fic inde labor ate et ianguida exijlit 
infanabilis, ita quod de vita ejus defperabatur et adbuc dejperatur oc- 
cafione malae imperitae et perniciofae praxis ififius Jobannis Groen- 
velt in bac parte fuper corpus ejufdem Sufannae commijjae et perpe - 
tratae : Et iidem Thomas Richardus Willelmus Thomas ct Johannes 
Cole ulterius dicunt, quod*virtute liter arum praedittarum patent ium 
fc vigor e Jlatutorum praedittorum quidam Thomas Millington mites 
in medicinis dottor vir providus et in facultate medicinae expertus et 
adtunc unus de communitate collegii mcdicorum in London praeditti et 
unus adtunc otto elettorum collegii five communitatis praedittae adtunc 
exijlens ante prae ditt urn tempus quo, & c. fcilicet tricejimo die Septem- 
bris anno regni ditti domini regis nunc ottavo apud collegium medicorum 
Jituat * in parochia de Cbriflcburch in warda de Farringdon inf ra Lon- 
don in praefdentem collegii five communitatis praedittae debito modo 
elettus et praefettus fuit , et in officio praefdentis collegii five com- 
munitatis praedittae exifens iidem praefidens et collegium praedittae 
communitatis eodem triccfmo die Septembris anno ettavo Jupraditto 
apud col'egium praedittum in parochia de Cbriftcburcb praeditta cli- 
gerunt ipjos Tbomam Burwell, Riebardum JVillehnum et Thomam 
Gill , viros provides ct in facultate medicinae expertos et adtunc de 
f ollegio p-aeditto cxiftcntes dottor es fore quatuor cenforcs five guber- 
natores communitatis praedittae, ad fupervidenduni et Jcrutandum 
corrigendum et gubernandum omnes et fngulos dittae civitatis medicos 
utentes facilitate medicinae in eadem civitate ac alios medicos forin- 
Jccos quofeunque facultatem ilium medicinae a 'iquo modo frequentantes 
et utentes infra eandem civitatcm et fuburbia ejufdem Jive infra fep- 
tem mi'liaria in circuit u ejufdem civitatis , ac ad puniendum eofdem 
pro delittis fuis in non bene exequendo Jaciendo et utendo ilia, necnon 
fupervidendum et ferutandutn eorum mcdicinas et eorum receptiones 
per dittos medicos feu aliquem eorum pro infirmitatibus bujufmodi 
ligeorum 
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Hgeorum didli domini regis et bujufmodi cttrandis et fanandis dandai 
imponendas et utendas l quoiies et quando opus fuerit et ammodo et 
utilitati eorundem ligeorum , et ad puuiendum eoj'dtm medicos utentes 
. ditto facullate medkinae in praemtjjis delinquents per fines' amercia- 
menta et imprifonamentum Corporum' fuorum et per alias vias raticna- 
Idles et congruas fecundum j or warn et ejfedium literarum patcatiur,: 
praedidtarum ct ilatutorum praedidlorum ; §>ui quidem Thomas Ri- 
chardus IVillelmus et Thomas adtunc et ibidem officium iilud fiprr 
fefuf cepe runt, et cen fores Jive gubernatorcs collegii five communitatis 
pradidlae debito modo devenerunt, et Jic ufque praedidtum tempos quo, 
&c. et pofiea continuaverunt et extiterunt j Et iidem Thomas Ri- 
chardus IVillelmus Thomas et fob, vines Coleulterius dicunt , quod po- 
Jlea et ante praedidtum tempos quo , &c. J'cilicet quint 0 die Februarii 
anno regni domini regis nunc octavo, apud collegium medicorum in 
parochia de Chri/lchurcb in near da de Farringdon infra prae dicta 
quaedam querimonia ex parte praedidlorum Willelmi Withall et Su- 
faunae tixoris ejus fadla ct exhibita fust eijdcm Thomae Ricbardo IVil- 
lelmo ct Thomae adtunc cenforibus Jive gubernatoribus collcg ii prae - 
dibit ut praefertur exi/ientibus verjus praefatum Johannem Groea- 
vclt pro praedidla indebita imperita mala et, perniciofa praxi fuper 
corpus praedidtae Sujannae per eundem Johannem Groenvelt Jic tit 
praefertur fadta et perpetrata ; et fuperinde praedidtus Johannes 
Groenvelt pofiea , fcilicet eodem quinto die Februarii anno odtavo fu- 
praditlo apud London praedidtum in parochia Beatae Mariae de Ar- 
cubus in vmrda de Cbeape praedidla, debito modo fummonitus fuit 
per ipfos Tbomam Richardum, IVUlclmum et Tbomum tunc cenfores 
Jive gubernatorcs collcgii praedidli ad comparendum coram cifdcm “cen- 
foribus Jive gubernatoribus collcgii praedidli apud collegium prae dic- 
tum nono die Aprilis tunc pr oxime Jequenii de et fuper praemifiis exa- 
minandus et refpondendum ; quodque ante praedidtum tempus quo, &c. 
fcilicet eodem nono die Aprilis anno regni didli domini regis nunc 
nono , coram praejatis Thoma Ricbardo Willelmo ct Thoma adtunc 
cenforibus five gubernatoribus collegii praedidli ut praefertur exi/ien- 
tibus. apud collegium praedidtum venit praedidlus Johannes Groenvelt 
in propria perfona fua , et praedidli cenfores five gubernatorcs fuper- 
inde adtunc et ibidem procedebant ad examinandum et inquirendum 
in matenam quenmoniai praedidtae, et Jitper attefiationem diverfa- 
rum credibilium perfonarum adtunc ^raefenliam veritatem querimo - 
niae praedidtae in praefenlia ipJiuWjohamtis Groenvelt ajfirmanti - 
um et fuper audit urn ipjius Johannis Groenvelt ct quicquid in fui 
ipfius dejenfione aut excufatione dicere pot it; t , et fuper confiderationem 
totius materiae praedidtae iidem Thomas Richardus IVillelmus et 
Thomas cenfores Jive gubernatorcs collegii praedidli fic ut praefertur 
lexijtentes adtunc et ibidOn virtute literarum patentium et flatutorum 
praedidtorem adjudicaverunt praedidtum Johannem Groenvelt de in - 
.debita imperita et mala praxi pracdicla fore culpabilem •, et proinde 
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fincm r iginti librarum legalis monetae Angliae fuper ipfum Johan* 
nem Groenvelt adtunc et ibidem impofaerunt $ et ultcrius adjudica- 
verunt, quod idem Johannes Groenvelt pro deliSlo Juo praediSla com- 
mit t ere tur gaolae diSli domini regis de Newgate in London , et ha- 
beret et Jubiret imprifonamentum in eadern gaolae ad ejus propria 
oner a et cuftagia fine ballio aut manucaptione per fpatium duodecim 
Jiptimanarum tunc proxime fequentium , nifi citius exoneraretur per 
praefdentem collegii praediSli et tales perfonas quae per collegium 
praediSlum ad inde legitime auSlorizatae forent aut a liter per de- 
bitum legis curfum : quae quidem adjudicatio cenforum five guberna- 
torum illorum in fcriptis po/ita et recordata fuit , ac penes ipfos cen- 
Jores Jive gubernatcres jam remanet minimc adnullata fed in plena 
vigore exijtit : Et praediSli Thomas Richardus Willclmus Thomas et 
Johannes Cole ulterius dicunt , quod iidem Thomas Richardus Wil- 
lelmus et Thomas, ea intentione ut executio judicii Jive adjudica- 
tions praediblae fierct , virtute literarum patentium ac Jlatutorum 
praedi 'clorum adtunc et ibidem per quoddam praeceptum Jive war- 
rantum Juum in Jiriptis , recitando querimoniam et judicium five 
adjudicationem praediSlum ad largum, Jub manibus et Jigi Hi s Jitis 
eidem Johanni Cole tninifiro fuo ad hujufmodi pr accept a fua exeqttcn - 
da exifienti mandaverunt , quod ipfe corpus praefati Johanni s Groen- 
velt caperet, et ipfum cujlodi gaolae de Newgate praediSlae delibe - 
raret, ibidem renianfarum fine ballio aut manucaptione per Jpatium 
praediSlum duodecim feptimanarum, nifi citius per praefdentem colle- 
gii praediSli et tales perfonas quales per collegium praediSlum auSlo- 
rizatae forent et aliter per debitum legis curfum deliberatus fo- 
ret j virtute citjus warranti praediSius Johannes Cole praediclo tem- 
pore quo , &c. apud London praediSlum in parochia Beatae Mariae 
de Arcubus in war da de Cheape praediSla praefatum jobannem Groen- 
velt ccpit, et eundem fmul cum warranto praediSlo Jub manibus et 
Jigi Hi s corundem quatuor cenforum pracmiffa fpecificante cujlodi gaolae 
praediSlae adtunc ddiberavit, ibidem in forma praediSla detinen - 
ditm ; prout ei bene licuit idemque Johannes Groenvelt J'uperinde 
in prijona ibidem per tempits praediSlum in narratione praediSla men- 
tionatum detentus fuit : £>uae quidetn captio imprifonamentum et in 
prifena detentio praediSla praediSli Jokannis Groenvelt in forma 
praediSla et ex caufa praediSla faSla Junt idem rejiduum tranj'grcffi- 
onis et i niprifonamenti praediSli unde praediSius Johannes Groenvelt 
ft modo queritur : Et hoc paratiyunt verificare : XJnde petunt judi- 
cium, ft praediSius Johannes Groenvelt aSlionem fuam praediSlam 
inde verfus eos habere feu manutenere debeat, &c. 

B. Shower. 

Law. Agar. 

Jo. Keene. 




Eafter Term 1 1 Will. 3. 


4 6 3 


A 


Et praedi&us Johannes Groenvelt dicit, quod ipfe per aliqua per R ep ;j at ; on 
praediSios Thomam Bur-well , Richardum Torlefs, Willelhium Davies., 

Thomam GiU et Jobannem dole fuperius placitando allegata ab atli- 
cne fua praedt&a quoad refiduum tranfgrcjjionis imprifonamenti et in 
prifona detentions praedidium verfus eos babenda praecludi non de- 
bet •, quia dicit , quod bene et verum efl, quod ipfe idem Johannes 
Groenvelt per magnum tempus , J'ci licet per quinque annos pr oxime 
ante exhibitionem billae ippus Jobannis Groenvelt praedi&ae, j'uit et 
adbuc ejl medicinae dodlor , et artem five facultatem medicinae per 
toturn tempus praedidhim infra civitatem London pracdidlam et cir - 
cui turn feptem milliarium ejufdem exercuit et utebatur, prout ipji prae- 
didli Thomas Bur-well Ricbardus Torlefs , IVillelmus Da wes, Thomas Gill 
ct Johannes Cole fuperius placitando allegaverunt ; fed idem Johannes 
Groenvelt protejlando quod dominus Henricus nuper rex Angliae non 
concejjit per aliquales literal patentes quales itdetn Thomas Burwell , 
Ricbardus Torlefs , Willelmus Da-wes, Thomas Gill et Johannes Cole 
fuperius placitando allegaverunt, protejlandoque etiam quod non ha- 
betur aliquod tale recordutn adlus parliament i didli nuper regis Hen- 
ries odlavi quale ipfi iidem Thomas Bur-well, Ricbardus Torlefs , IVil- 
lelmus Dawes , Thomas Gill et Jobannis Cole fuperius placitando fimi- 
liter allegaverunt, protejlandoque etiam quod ipfe idem Johannes 
Groenvelt cur am j'uam circa didlam Sufannam Withall in praediSlo 
placito ipforum fhomae Burwell, Richardi Torlefs, Willelmi Dawes , 

Thomae Gill et Jobannis Cole nominatam non indiferete male inarti - 
fcialiter vel imperite appoj'uit nec aliquas infalubrcs iniquas malas 1 el 
perniciofijjimas pillulas vel noxia pharmaca ei dedit vel adminiftra - 
-lit, prout iidem Thomas Burwell, Ricbardus Torlefs, Willelmus Dawes, 

Thomas Gillet Johannes Cole , per placitum fuum praediSlum fuperius 
allegaverunt, Proteftandcquc etiam quod nulla querimonia ex parte 
praediftorum Willelmi Withall et Sufannae uxoris ejus fatta vel ex- 
Li bit a juit cifdem Thomae Richardo Willelmo et Thomae Gill verfus ip - 
futn Jobannem Groenvelt pro indebita imperita mala vel perniciofa 
praxi Juper corpus praedidlae Sufannae per eundem Jobannem Groen- 
velt fieri et perpetrari fuppojita, prout ipfi iidem Thomas Ricbardus, 
Willelmus Thomas et Johannes Cole, fuperius placitando allegaverunt, 
quodque nullum tale judicium five adjudicatio praedi&orum Thomae 
Richardi Willelmi ct Thomae redditum fuit contra ipfum Joban- 
nem Groenvelt quale ipfi iidem Thomas Ricbardus Willelmus Thomas 
et Johannes Cole per placitum Juum praedicium fuperius allegave- 
runt } Pro placito idem Johannes Groenvelt replicando dicit , quod 
ipfi praediSli Thomas Burwell, Ricbardus Torlefs, Willelmus Dawes, 

Thomas GiU, et Johannes Cole de injuria fua propria in i 0 tm Jo- 
bannem Groenvelt infultum fecerunt et ipfum maletra&averunt yn- 
prifonaverunt et per praediftam fpatium feptem dierum in prifona 
detinuerunt, tnodo et forma prout praedi&us Johannes Groenvelt fu- 
2 ferius 




Eafter T erm 1 1 Will. 3. 

■fcritis verfus ess narravit, Et non virtute warrants eidem J obanni 
■Cole per placitum praedifhtn fuperius fuppofiti fore faSli j Et hoc petit 
quod ivquiratur pir patriam. 

Nath. Wright. 

Jo. Girdler. 

.Ed. Northey. 

Et praediSli Thomas Richardus Willclmus Thomas ct Johannes 
Cole diciint , quod prardiclum placitum praediSli Jobannis Groenv. lt 
mods ct forma praediSli s fuperius rrplicando placitatiim materjaque in 
eodem content a minus fnjficicntia in lege extfiunt, ad eundetn Johan- 
nem Groenvelt ad aSlionem fuam praediSlam hide verfits ipfos Tho- 
mam Richardum Wills turn Tbomam et Johanncm Cole habendam nta- 
nutenendum , ad quod quids m placitum five repli cationem diSfi Johan - 
i:h Groenvelt modo et forma praediSlis placitatiim iidem’Thcmas Ri- 
chardus Willclmus Thomas ct 'Johannes Cole necrjfe non habent nec per 
legem terrae tenentur aliquo modo ref ponder e j Et hoc par at i fant ve- 
rificare \ Unde pro defcSlu [ufficientis replicationis praediSli Jobannis 
Groenvelt in bac parte iidem Thomas Richardus Willclmus Thomas ct 
Johannes < Cole ut prius pelunt judicium , et quod praedi&us Johannes 
Groenvelt ah aSlionc fua praediSla hide verfus ipjos Thomam Ricbar- 
dum Willelmum Tbomam ct Johanncm Cole habenda fraecludatur, &c. 
Et pro caufts bujus morationis in lege Ju per replicationem praediSlam 
iidem Thomas Richardus Willclmus Thomas et Johannes Cole o/lcn- 
dunt curiae hie ct dicunt, quod ubi pracdiSlus Johannes Groenvelt in 
diSla rcplicatione fua diert inter .alia, quod bene et verum ejl quod ip- 
je per magnum tempus, fcilicet pracdiSios quinque annos, &c. fuit et 
adbuc eft medicinae doSlor , esc. prout iff praediSli Thomas Richar- 
dus IVillelmus Thomas ct Johannes Cole fuperius placitando alkgave- 
runt , fetis et manifefte liquet et conftat curiae hie , quod in placito 
ip/brum Ihimae Richards Williimi fbornae et Johannes Cole prae- 
JiSlo non odgatur, fed ipfi tantum allegaverunt indc , quod praedic- 
tus Johannes Groenvelt artem five facultati ni medicinae per tempus 
iliud exerci.it ct utebatur et adhuc exercet et utitur, J'e pretender/ s ef- 
Je valde peri turn in cadem ; quae ailegatio multum d fieri ab ilia quatn 
fracdiSitis Johannes Groenvelt per cardan replicationem fuam fuppo- 
nit ipfis fecijfe : Sfitodque prote/laticnes praediSli Jobannis Groenvelt 
funt vanae fupervacuae et omnino fuperfluae, ac prima earum eft fen - 
tentia imperfeSla ct in fenju deficient, et fecunda earum protcjlati - 
enum ell negativa praegnans ambigua et jncerta j Sjuodque ac prae- 
cipue praediSlus Johannes Groenvelt traverfat virtutem loarranti 
praediSli, quae non eft traverfabilis , exiilens validitas ac materia le~ 
gis, ubmtraverfare debet ccnfeSlionem vel exiftentiam ejufdem war- 
rant! , feu dcliberationem hide diSlo Jobanni Cole, &c. ulterius prae- 
diSlus Johannes Groenvelt traverfat Jive negat, quod iidem Thomas 
Richardus fJ illehnus Thomas et Johannes Cole, fcilicet cmnes eorum 
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virtute warrant! pracdidli didlum yohannem imprifonovcrunt , &c. 

-et hoc in exittim cffert ubi ipji fupcrius allegaverunt cundcm yo- 
bann 'tn Cole Jbltwi virtute warranti illius didlum yohannem Qrocn - 
velt cepijfe et in prifonam deliberate , ac ipfos e Thomam Richard urn 
Willelmum et Thotnam warrant urn illud ei fecijfez Ac etiam didla 
traverjia caret forma pro defedlu verborum ijiorum fei licet [abfque 
hoc\ vel [ abfque tali caufd] quae in hujufmodi travcrfiis imponi jo- 
lent ct debent. 

Et praedidlus fob anna Groenvelt dicit, quod placitum prae - joinder m 
didlum per ipfum yohannem Groenvelt modo et forma praedidlis dcmuner - 
fuperim replicando placitatum materiaque in eodetn contenta bona ct 
fujficicntia in lege cxijunt % ad actionem ipjius Jobannis Groenvelt 
praediclam verfus ipfos Tbomam Richardum Willelmum Thotnam et 
yohannem Cole habendum manutenendum ; quod quidem placitum ma- 
teria mque in eodetn content am idem J chanties Groenvelt par at us ejl 
ve.rificare et probar c front curia , &c. Et quia pracdidli ‘Thomas 
Ricbardus JVillelmus Thomas et "Johannes Cole ad rcplicationem il- 
ium non refpondent , nee illam hucufque ali quail ter dedicunt , idem 
Johannes Groenvelt petit judicium , et dauma fua cccaficne tranf- 
grejjionis infultus et imprifonamenti praedidlorum ftbi adjudicari . 

Sed quia curia domini regis nunc de judicio fuo de et fuper prae - 
miffis reddendo nendum advifatur , dies inde datus ejl partibus prae - 
didlis, &c. 

This cafe was feveral times argued at the bar by Mr. Robert Eyre , 

Mr. ferjeant Darnall, &c. for the plaintiff; and by Sir Bat tlolomew 
Shower , Mr. ferjeant Levins ;, &c. for the defendants. And now 
in Trinity term 12 ITill. 3. Holt chief juftice delivered the opinion 
of the court, that judgment ought to be entered for the defendants. 

And at the beginning lie faid, that though it had been argued that 
the replication was good, yet they all held the contrary; for it is 
ill, as well in matter as in form. The defendants in their plea fhew, Tramfeof 
that a warrant was granted, and that by virtue thereof the plaintiff anarreftt ' r -. 
was arrefted and imprifoned ; to which the plaintiff does not make 
any anfwer, that there was not fuch warrant, nor traverfes it, but i'oft. 1046. 
only fays that he was not arrefted by virtue of it. If he had denied 
that there was any fuch warrant, it had been a good traverfc; for 
then Cole would not have had authority to have arrefted the plain- 
tiff. But if the plaintiff was arrefted for any other caufe, and not 
upon this warrant, then the plaintiff fhould have fhewn the other 
caufe. As fuppofe there were two warrants, the one good and the 
other ill, and the plaintiff had been arrefted upon the ill warrant ; 
he ought to fhew it fpecialiy. But if Cole had a good warrant at 
the time of the arreft, though he had declared that he had arrefted 
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the plaintiff upon the warrant that was infufficient, yet in an a&ion 
brought againft Cole he might have juftified under the good warrant, 
having had it in his cuftody at the time of the arrefl : For the lingle 
queftion would be, whether he had good authority at the time of 
the arrefl? And this is like the cafe in 34 Edw. 1. Fitzh. avowry 
232. cited in 3 Co. 26. a. that if a man diflrains for one thing, 
yet in his avowry he may avow the taking for what he pleales. 
As if a man diflrains his tenant for that which he cannot juflify, 
but at the fame time rent is arrear ; he may avow for the rent 
arrear, and is not obliged to avow for that for which he took the 
diftrefs } nor can the plaintiff in. replevin traverfe the taking for the 
rent arrear, but can only plead in bar to the avowry, riens arrear. 
So here, the plaintiff cannot fay, that Cole did not take him by 
virtue of the good warrant; for if he had fuch warrant in his cu- 
ftody at the time of the arrefl, he was arrefled by it. And the 
traverfe is an ill traverfe in this manner. But the plaintiff fhould 
have traverfed, that there was any fuch warrant ; or he might have 
faid, that it was granted afterwards, abfque hoc that there was any 
fuch warrant at the time of the arrefi. Therefore the replication 
is ill ; and then the queftion will be, whether the plea in bar is 
good ? And they all held that it was. 

The exceptions that were taken to this plea by the plaintiff’s 
council were feveral ; but thofc upon which they feemed princi- 
pally to infill, arc four. 

1. That the plea is uncertain, fo that the defendants have not 
intitled themfelves to a fufficient jurifdidion. 

2. That admitting that the defendants have intitled themfelves 
to a fufficient jurildidlion, yet they have exceeded their jurifdidtion, 
by impofing a fine, and imprifonment alfo : For though they might 
have committed the plaintiff in execution for the fine, yet they 
could not Unpofe both a fine and imprifonment as a punifhmcnt. 

3. That there is no anfwer to the affault, and therefore the plea 
is ill. 


4. That it does not appear that the plaintiff is a member of the 
college; and the defendants have not authority to punifh others. 

As to the firft exception, which is the only objection material, 
Ilolt chief juilice faid, that the defendants have intitled themfelves 
to a fufficient jurifdi&ion. For, 1. They have jurifdidlion over 
the perfon of the plaintiff, fince he pra&ifed phyfic in London. 
2. Over the fubjcdl-matter, viz, the unfkilful adminiftration of 
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phyfic. 3. The fa<ft for which the plaintiff was punifhed, was 
committed within the limits of their jurifdidlion, viz. in London. 

Then where a man has jurifdidtion in ail thcfe particulars over 
another man, it is apparent, that whether the matter of fadt he 
fuch as it is adjudged or not, it is not traverfable; but the plaintiff 
is concluded, and fhall not falfify the judgment. But it is objected, 
that though the matter is within the defendant’s jurifdidlion, yet it 
is not certainly alledged ; whereas by the opinion of Coke, 8 Rep. 121. 
it ought to be certainly alledged, l'o that iffue may be taken upon it, 
it being traverfable. And that is the reafon why it Ihall be tra- 
verfable, becaufc the party grieved has no remedy by error or at- 
taint. 

But Holt chief juftice anfvvcred, that he was of a contrary opi- .lament by 
nion, viz. that it was not traverfable. And, 1. He faid, that a 
man convidl by the defendants in purfuance of their judicial autho- Pnyficiant 
rity cannot traverfe the fadt of which he is convidl. 2. If he could, dwtimanii 
yet the fact is certainly enough alledged here. 3. Though there 
were a defedi in the convidtion, yet that would not intiile the «ot ««»«!'- 
plaintiff to an adtion againft the defendants, being the cenfors, &c. * bI *‘ 

And, 1. that the fadt of which the plaintiff' is convidt, is not tra- 
verfable; becaufe the authority of the defendants is abfolute, to 
hear and determine the offence ; and when in purfuance of the faid 
authority they have adjudged the plaintiff guilty, he cannot arraign 
their {judgment, but is concluded : for perfons who are judges by 
law, ihall not be liable to have their judgments examined in adtions 
brought againft them. 45 Edw. 3. 17. 9 Edw. 4. 3. 12 Co. 24, 25. 

Now it is plain, that the cenfors have judicial power. It is true, 
that fome perfons have power to commit, who are not judges ; as 
the conftable may commit for an affray committed in his prefence; 
and he is liable to an adtion if the fadt is falfe. The difference is, 
that he docs not commit for punilhinent, but for fafe cuftody. So 
commiftioners of bankrupts may commit a man for refufing to be 
examined concerning the eftate of the bankrupt ; but they arc not 
judges ; and their proceedings are traverfable, becaufe their power 
of imprifonment is only quofque , &c. But where a man has 
power to inflidt imprifonment upon another for puniffiment of his 
offence, there he hath judicial authority. 2. To confider the par- 
ticulars of their power. It extends to all phyficians pradlifing within 
London, or feven miles round ; and it is, to examine, hear, con- 
vidt, and punifh them, for any ill pradticc committed by them ; 
which are all the elfentials that create a judge. 3. The cenfors are 
juftices of record, and that which they do is matter of record. For Courts which 
where there is a jurifdidlion eredted de novo with power to fine and can iine are 
imprifon, it is a court of record ; for courts of record only can fine. ofrecord * 

8 Co. 38, b. and 8 Co. 60. b. in point. Therefore it is refolvcd, 
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that in recaption in the Common Pleas, and judgment againft the 
defendant, he (hall be fined and imprifoned. But in the fame cafe, 
if the writ is vicontiel, he (hall be only amerced. And for a full 
authority he cited 10 Co. 103. where it was held, that in debt at 
common law for the arrears of an account before auditors, the de- 
fendant might wage his law ; and therefore (ince there is no ftatute, 
which by exprefs words takes away wager of law in fuch cafe, the 
queftion is, why it does not lie? and there it is refolved, that 
Wefim. 2. cap. 11. (which enadts, that where the lord afligns au- 
ditors to his bailiff, and he is found in arrear, the auditors (hall 
commit to prifon) giving power to the auditors to commit the de- 
fendant to prifon, does thereby make them juftices of record, for- 
afmuch as none but fuch can im prifon ; and therefore their judg- 
ment cannot be traverfed, and for that rcafon the defendant is oufled 
of his law. 2 Inft. 380. Then if auditors afligned by the lord to 
his bailiff are juftices of record, a fortiori the cenfors are fuch, 
having a much larger jurifdidtion; and then confequently no adt of 
theirs can be traverfed. Nor can it be afiigned for error, that judges 
did that which they ought not ; as that they entered a verdidl for the 
defendant, where the jury gave it for the plaintiff. 47 Ed. 3. 5c. 
judges not 1 jjen. 6. 4. 12 Co. 24. Dier b'9. b. And as a judge (hall not be 
tlan'oTin-* queftioned at the fuit of the parties, no more (hall he be queftioned 
diamentsfor at the King’s luit before another judge. 27 Afjif, 18 . Where /l. 
faife judg- was indicted at the King’s fait, for that, that he was jufticc of oyer 

mems given, flIK j terminer, and leveral perfons were indidted before him of a 
trefpafs, and he made an entry upon the record, that they were 
indidted of felony; and judgment was demanded, if he ftiould an- 
fwer, fince he was a judge by commiflion, which is of record ; 
and that presentment would defeat the record, which is to aver 
againft that which he did as judge of record ; and the indidtment 
was held void. Objedtion. The opinion of C.cke t 8 Co. 121. that 
the caufe of the fine and imprifonment is traverfable. Holt chief 
juftice anfwcrcd, that it is an opinion obiter , and not pertinent to 
the cafe there; becaufe Dr. Bonham was committed for pradlifing 
without licence, and not for male pradlice; and the power of com- 
mitment does not extend to pradlifing without licence, nor can 
they infiidl the faid punifhment for fuch an offence. But Coke enlarges 
upon their power, and includes a commitment for male pradlice. 
But Coke was tranlported, that the dodlor was a member of the 
univerfity, and of his univerfity (as one may fee by his excurfions 
in praife of it) which he looked upon as affronted by that profccu- 
tion. And as the faid opinion was not judicial, fo it has not any 
authority in law for its foundation. Coke himfelf fays, that they 
ought to make a record of their proceedings; then they are judges 
of record, and therefore according to himielf, 12 Co. 24. their adls 
are not traverfable. Objedtion: That the party has no remedy, 
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neither by writ of error, nor otherwife. Anfwer : That he hath 
a remedy as good as a writ of error, a. Admit that he hath not, 
yet that will not intitle him to a travcrfe. i. He agreed that the E rror j oesi , ot 
plaintiff cannot have a writ of error, becaufe it it i‘ court newly he upon a 
inftituted, impowered to proceed by methods unknown tp the Mgment , 
common law ; as there is no need to have an indictment, or fuch «n«w*! y * 
formal judgment, as in other cafes ; as there is no need to fay ideo 
confideratum, &c. but only quod Johjat , &c. He compared it to 
convictions before jufttces of peace out of feffions, upon which 
though error does not lie, yet a certiorari lies j for it is a cqnfe- ctrrhranUa 
quence of all jurifdiCtions, to have their proceedings returned here 
by certiorari, Cro. El. 482. Long's cafe to be examined here. 

Theie a certiorari was awarded, tc^ remove an indictment for fe- 
lony, where the party convicted was burnt in the band, but no 
judgment given, fo that he could not have a writ of error. Where 
any court is ereCted by ftatute, a certiorari lies to it ; lo that if they 
perform not their duty, the King’s Bench will grant a mandamus. 

There was a miftake made by the coromiflioners offewers, grounded 
upon this, that where the 25 Hen. 8. cap. 5. fays, that the cotn- 
miffioners in feveral cafes there mentioned (hall certify their pro- 
ceedings into Chancery; afterwards by 13 Ehz. cap. 9. it is enaCied, 
that thereafter the commiffioners (hall pot be compelled to cer- 
tify or return their proceedings ; which they interpreted to extend 
tc a certiorari ; and thereupon they refufed to obey the certiorari , 
but they were all committed : and yet the ftatute does not give 
authority to this court to grant a certiorari , but it is by the com- 
mon law that this court will examine, if other courts exceed their 
jurifdiftion . So a certiorari lies upon a conviction of forcible 
entry, upon the view of a juftice of peace. And there is no 
rcafon that this cafe fhould be different from all others. In 
this cafe the plaintiff moved for a certiorari after the aCtion 
brought, but the King’s Bench did not think proper to help 
him in his aCtion ; and that is the reafon why it was denied. 

2. If no certiorari lay, it does not follow, that becaufe their pro- 
ceedings are not examinable, that therefore they arc not a court of 
record ; for their junfdiCtion is not diminiftied, becaufe there is no 
appeal from it ; but it is the ftronger, becaufe fo great a truft is 
repofed in them. So that the force of the argument mud be, that 
becaufe no appeal lies from them, there is the lefs reafon, that 
their proceedings (hould be traverfable. And that this is no ground 
for a traverfe, appears by many precedents. As if in a criminal No att^nt m 
cafe the jury gave a hard verdiCt, no attaint lies ; nor is the judge cr,miB * lc * fe ’’ 
punifhable, if by mifdireClion the jury give an ill verdiCt In 
12 Co. 23. it appears to be the law of the Star-chamber , that if the 
party was acquitted againft plain proof, the judge and jury (hould 
be fined ; but that is now exploded, and fol. 24, 25. Nudtgate' s 
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•cafe is contrary. That juries have been fined, appears by Mdorygo. ’ 
2 Leon. 132. Ney y. Teh. 23. but’ all thofe cafes are anfweretf ' 
in Bujbeh cafe in /■'*##&. 135. And it was refolvcd bjr all the* 

. . judges of England (except Kelynge chief juftice) that juries wire 

fiidbfe.wto not finable, for giving verdidt againft evidence. In Cro.Bltz.' 
give a verdift 309. it was held, that if the jury find according to the diredtion 
contwy to of tiicjudgcin matter of law, although he bemiftaken, the jury 
mm- iball not be liable to attaint ; and the niifdiredlion of the judge can- 
not be afligned for error j fo that the party is without remedy, 
again# whom the verdidt is found, and yet he is concluded by 
the verdifi, to fay that it is hot true. Objedtiori. That there 
is not any jury here. Anfwer. That will not diftinguifti the 
cafe } for in 7 Hen. 6 . 13, it h faid, that finis finem litibus im - 

inacouTt'uet P° nit * * nd the caufe for wllich k wa » fct is not traveffable. A 
i»travef fable, preferment in a court-teet is traverfable, but no adtion lies againft 
the fteward, for awarding procefs upon it. Such preferment is 
traverfable in replevin, not in trefpafs, nor in an adtion againft 
the judge. But where a fine is impofed, the matter for which, 
&c, is not traverfable,. For where the power' vefted by the law 
in. the jury is transferred to the judge j why the party fhould ra- 
ther have his traverfe to the condemnation of the judge, than to 
' the verdidt of the jury, who find him 1 guilty, there is no reafoh. 
And confequently by this ftatute the original power of the jury at 
oommon law being vefted in the centers, it is equally peremptory. 
Pafcb. 29 Car. 2. Hamond v. Howell, j Mod. 184. 2 Mod. 21%. 

Hamond being one of the jury with BuJJjfl, was fined and impri- 
foned for nQt finding Pen and NUad guilty of a riot ; and after that 
judgment was given in the Common Pleas, that the fine was ille- 
gal, and Bujhel was difeharged, Hamond brought an adtion of falfe 
imprifonment againft Sir John Howell recorder of London. The 
defendant in his plea fhewed the proceedin’gs before the commiffi- 
oners of oyer and terminer , that Pen and Mead were indidted, and 
pleaded not guilty, that the jury found them not guilty againft 
plain evidence and the diredtion of the court in matter of law f that 
the defendant was one of the jury, and fined fortv marksl and 
committed in execution for his fine } the plaintiff replied, de/on tort 
deme/ne t abfque hoc that they found againft evidence : and it was held, 
that the adtion did not lie ; becaufe the defendant being recorder, 
was in the commifiion of oyer and terminer , and judge of record. 
And the prefent cafe does not differ froin the faid cafe } for here 
• the cenfors have jurifdiftion over the plaintiff and his profeffion, jjs 
F.rror does not ^fwcofder hat) there ; and the particular fadt Was Within Lohdoh, 
he upon »n within the limits of their jurifdidtion. And in HoWelti cafe it 

? a ®/ d ® ittcd ; fioffie upob the dri 

ind terminer derfor irapofing the fine, bat that Was not efteethed a fdfficient 
to fine* jury, ground to maintain the adtion. Objedtion. Hardr . 4S0. Terry v. 
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‘Huntingdon, Where in trover for goods levied fay warrant of the 
commiflioners of excife, the queftion was upon the whole- mat- 
ter apparent upon the fpecial verdid, that the commiflioners had . 
adjudged low wines to be ftrong waters, whether an adion would 
lie againft the officer ; and it was held that it would) becaufe they 
had exceeded theirjurifdidtion, no duty being impofed upon low 
wines. But here the fubjed matter and the perfon are under the 
jurifdidion of the ceofors. As if two juflices adjudge A. to be the 
father of abaflard ; if the child is a bafiard, A. is concluded fay the 
judgment of the juflices, and cannot falfify it, and fay that he is 
not the father ; but his only remedy is by appeal : but if the child 
was born in wedlock, then the judgment was coram non judice and 
void, and confequently no perfon concluded by it. But it is ad- 
mitted in the faid cafe, that if the commiflioners had had jiirif- 
didion of the caufe, though they had given a wrong judgment, as 
if they had adjudged f mall beer to be ftrong, their judgment could 
not have been examined in an adion. Objedion. i Cro, 394. 

Nicbolli v. Walker. Where upon a fpecial verdid in trefpafs the 
cafe was, that a parifh in reputation, which had all parochial rights 
a long time before v and at the making of the 4^ E/iz. cap. 2. was 
rated to the poor of another parifh, and the faid rate was confirm- 
ed by two juflices ; and for refilling to pay, the overfeers by virtue 
of a warrant of two juflices diftrained ; and judgment was given 
for the plaintiff, becaufe it was a'diflind parilh as to the 43 Eliz. 
cap. 2. and if the inhabitants of one parifh make a rate upon the 
inhabitants of another parifh, for maintaining the poor of the firfl 
parifh, the inhabitants have exceeded their authority, and it is an 
illegal tax, and the juflices have no power to confirm fuch rate, 

(unlels it be in cafe of contribution by the one parifh to the poor of 
the other, which was not the cafe there) and fo there was no 
ground for the warrant of the juflices for the diflrefs, for their ju- 
rifdidion is only in cafe of rates well afftfled. 2. Admit that this 
convidion was traverfable, yet the plea is certain enough. It is 
fhewn, that the plaintiff gave the woman fuch, unfound medicines 
and noxious drugs, that {he became worfe. Now fiippcfc this fad 
might be traveefed, there is no defed ip the plea ; for , if it , had been, 
laid more particularly, it mull have been trie<\ by a yury at I, aft % 
for the judges do not underfland medicines fofficieqtiy tq make a 
judgment, whether they were found or not j and therefore it ‘ is 
■enough to aver generally, that they were unfound and noxious * 
drugs. As incalb againft a phyfician it is fufficient to fay,' that he 
adminiflcred phyfick unfkilfully, Cdc. without fhewing the particu- 
lar defed in his (kill. There is another objedjoo i th^t it is not 
fhewni under what diftemper the wife laboured. Aufwcr. That 
if {he had not any diftemper, the plaintiff's cafe is the worfjj, for 
then he fhould not . have adminiftered phyfick. ’ As if a fplentick 
x perfon 
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pcrfon comes to a phyfician, when in faCt he is well, it would be 
a fault id, the doctor to adminifter phyfick to him. There is ado* 
ther objAiop, that the witnefies were not examined upon oath. 
A n< l by Mok chief juftice, where judicial power is given to perfons 
oath. by ftatute, they* may by confequence of law adminifter an oath ; 

but to that he faid, he would not give a pofitive opinion. But 
admitting that they might have adminiftered an oath, the omiftion 
of it is but error in the proceedings, and does not make the judg- 
ment void i like the cafe of the Marfl:alfea , 10 Co. 76. where one 
procefs .is iftiied inftead of another. 

\ ' s'' 

As. to the. fecond objection, that they have fined the plaintiff, and 
imprifoned him alfo j it is anfwered by the words of the letters pa- 
tent, which give power to do it; and fo do the juftices in many 
cafes' at common law. 

As to the third objection, it is well enough. For as to the vi 
et armis , battery and wounding, they plead not guilty ; and as to 
the refidue, &c. which includes the affaulr, Csc. they juftify. 

As to the fourth objection, that it does not appear, that the 
doCtor was a member of their, body ; he anfwered, that if he was a 
praCtifer of phyfick in London , as he has admitted himfelf to be, 
the cenfors have fufficient authority over him, whether he be of 
their body or not, by the exprefs words of the letters patent. 
And for thefe reafons they all held the plea to be good. And judg- 
ment was given for the defendants. 


A graduate 
dodor of Ox- 
ford cannot 
rai&ifc phy- 
Hk within 
London, or fc* 
ven miles, 
without li- 
cence. 

Pofi, 680. 
Ante 153. 


College of Phyficians verf. Levett. 

T H E plaintiffs brought debt againft the defendant for -25 /. for 
having praCtifed phyfick within London five months, without 
licence. Upon nil debet pleaded, it was tried before Holt chief 
juftice of the King’s Bench in London at Guildhall on Tue/day the 
eighteenth of November 1701, in Michaelmas term 10 Will. 3. 
And the defendant’s defence was, that he was a graduate do&or of 
Oxford. But it was ruled by Holt, upon confederation of all the 
fhtutes concerning this matter, that he could not praCtife within 
London , or feven miles round, without licence of the college of 
phyficians. And by his direction a verdict was given for the 
plaintiff;. 


Adjudged accordingly on a fpecial verdict, Mich. 4 Geo. 1. B. R. 
1717. College of Phyjiciam verf Dr. Weft, who was a graduate of 
Oxford. 
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Wiggon verf. Branthwait. 

T Refpafs for taking of goods. The cafe was thus. The S.C. Cafe* » 
abbot of Bromhall was feifed in fee in right of his mona- 2 ? 9 - 
ftry of the manor of Bromhall, and he and all thofe Grant! 5 
whofe eftate he had, at time whereof, (sc. had wreck s.c. 12 Mod. 
of the fea. The manor by the diffolution of -the monaftries canoe ^Mod 
to Henry VIII. by which means the wreck being a royal franchife 5 R ep 106. 
was veiled in him in jure coronae. And he being fo feifed, grant- 2 Inft - i6 7 » 
ed the office of lord high admiral of England to the vifeount Lijle , y a „ gh ,g 4 
with all wrecks of the fea and all other profits to the faid office 3 Lev. 8?, 
appertaining. And afterwards he granted the manor, &c. to B. 3 ^ 7 - 
undef whom the plaintiff in the adion claims. But becaufe that Bro.Wck?’ 
(as the defendant’s counfel urged) the wreck being granted to the p. «• 
lord Lijle before, and not recited in the grant to B. it did not pafs B- 9I * 
by the King’s grant to the patentee ; therefore they feifed the goods Bro. de fon 
for the King. But Holt chief juftice over-ruled this matter upon T“ lt, p p \?®' 
*he evidence at the trial in Suffolk. Becaufe the wreck appertaining p r °' 2 re crip ’ 
to the manor by prefeription, could not pafs, as appertaining to Se* 2 wufon 
the office of lord high admiral, to the lord Lijle. And it being z 3 - 
moved, that it might be found fpecially, he refufed And there- 
fore Mr. Whitaker tendered a bill of exceptions which was fealed, 
and a writ of error brought, and errors afligned. And upon the 
firfl argument the judgment was affirmed nifi, Cfc. Mr folicitor 

6 E general 
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general (Sir Jobn'Hawles ) argued, that the Wreck would pafs by the 
words mar is eject a > which claufe was not reftrained with, appertain - 
to the office, &c. .there being other dillinft matters granted, to 
which the reftri&ion at the end mud be applied. But per Holt 
o?fcntMc« chief juftitje, in regard that there is but one concejjit, or word of grant, 
all the claufes (hall be taken to depend upon one another, and the 
claufe of reftraint will extend to them. Otherwife if there had been 


any word of grant intermediate. And of that opinion was the whole 
court. But afterwards upon the rule for judgment niji, (sc. Mr. 
Whitaker came, and argued, that the’ retraining claufe, of eidem 
fpeblantia et pertinentia, did not extend to wreck of the fea j becaufe 
wreck could not belong to the laid office by prefeription, for the 
office itfelf begun within time of memory. Spelm. verbo Admiralty. 
And therefore it mull be compared to the cafe in 9 Co. 27. b. where 
the King grants bona et cat alia jelonum dibio manerio Jpeblantia et 
pertinentia ; there becaufe good and chattels of felons lie in grant, 
and cannot be appendant to the mannor, therefore it amounts to a 
new grant of them. So here, becaufe wreck cannot be appendant 
to the office by prefeription, it will amount. to a new grant of all the 
wrecks of England then in the King’s hands. 2. He infilled upon 
the fame objection that the folicitor general had made before, and 
cited fome cafes, to prove, that the words of rellraint fliould not be 
applied to them, but that the necnon would make them feveral fen- 
tences. 1 Leon. 119. 2 Roll. Abr. 51. And for the matter of 


Wreck be- 
longing to the 
office of high 
admiral. 


non-recital, he cited Dier 77. a. But per Holt chief jullice, wreck 
may be claimed by prefeription j and for all that appears, wreck 
may belong to the lord high admiral by prefeription. For the of- 
fice of lord high admiral is an ancient office time whereof, (sc. 


though perpaps it was not veiled in a Angle perfon, or in the fame 
manner as it is now. Deir 152. b. There is a prefeription, for 
the lord high admiral to grant the office of regiller of the ad- 
miralty for life. And that is an anfwer to the firll objection. As to 
the fecond, the cafe, in 1 Leon. 1 19. is becaufe the general words 
follow the fpecial, and without fuch conllru&ion the fpecial Words 
would void. And Holt chief jullice faid, that he mad eno doubt, but 
wreck belonged to the admiral about the five ports, and fuch 
places where he was moll converfant in ancient time. Judgment 
was affirmed abfolutely, Ex relatione m’ri Jacob . 


Rex 
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Rex verf. Fofter; 


T?Ojler was ind idled for that he had ingroffed magnos et 
f 7 exceffivos numeros volucruin ferantm ( Anglice wild fowl) mortua- 
rum , with delign to make them dearer, &c. Mr. Robert Eyre 
moved to quafh it for the uncertainty, becaufe they do not (hew 
how much, &c And he cited Cro. Car 380. magnam quantita- 
tem Jlraminis et foeni held ill. [Sec 2 Bttljlr. 317. 1 Roll. Rep. 

134.] And the cafe of the King and Rob rts fince the revolution, 
where a ferryman was indidted for extortion in taking four pence 
a l'core for llieep carried over, where he fhould but have taken 
two pence a fcore, &c. The defendant upon not guilty pleaded 
was convidted, but judgment was arrefted, becaufe the indidlment 
did not (hew, for how many lcorc he had taken four pence. And 
the indidlment againft Fojler was quafhed. 

Fofter verf. Hexam. Ante 427. 


Uncertain in- 
dictment. 

Cro. Car. 380. 
2 Bulft 317. 
Bro Indidtm. 

p. 6. 

2 Lev, 208. 
12 Med. 43;. 
Rexv. Ro- 
berts, Show. 
389. 

Holt 3^2. 

Cro El. 489. 

1 Lev. 20 v 

2 Hawk P.C. 
abr 2 3X47. 
2 Haw. P. C. 
233 cap. 25. 
f. 76. 

Jones 1560 


T H E cafe of conufance demanded by the bi(hop of Ely was 
this term moved again. And then the conufance was al- 
lowed niji, &c. And Holt chief juftice demanded a fight of the 
record of the cafe in Edward 3. but they had only a copy of it. 

Upon which Holt faid, that the record itfelf fhould have been in 

court, where the judgment is grounded upon the record, as it is 

here, the entry being infpeftis record', &c. And he faid that the See 2 Wili'u. 

demand ought to be en te red as of Hilary term, and fo continued by 4 ° 6 - 

curia advifare vult, &c. And he faid, that they had no need to 

have pleaded fo many allowances ; but they might have pleaded 

but one only, and have relied upon it. 2 1 Edw. 4-- 44« accord. 

For if a franchife lies in grant, and cannot be claimed by pre- 
feription, the allowance in the King’s Bench, or Eyre, or confir- 
mation by patent, will be fufficient. 


Lacy verf. Williams. Ante 2 27, 

Intr. Mic. 10 Will. 3. B. R. Rot. 586/ 

E RROR was brought upon the judgment given in this cafe in s. c. Silk. 

the Common Pleas, and the general errors were aflhned. s 68 - 
And the fame point was argued here, as in the Common Pleas, 
viz. Whether a recovery, in which there was no tenant to the , Mod n*. 
Praecipe before the writ of fwitmoneas ad warrantizandum , iflued, Cro jac 
e r and Lutw -' 5 ^- 
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Co. Lit. tot. and then a tenant was made to the praecipe pending the writ of 
F^N. b.'* 299. furomons, and before the return of it, and the recovery after- 
See Piggot'* wards pafled ; whether this common recovery be good ? And it 
treuife of was ur g e( j[ Mr. Pratt in the writ of error for the plaintiff in 

error, that the recovery was not good. For (by him) though a 
of tenant to common recovery is a common aflurance, yet it has forms peculiar 
M/ P T'o. t0 w ki c k ought to be obferved j as if there is no tenant to the 
/. 1770. p raec ip e p Cn di n g the fuit, and a recovery is fuffered, it will be 
void j but according to i Roll. Abr . 868. it will be good againft 
the parties by eftoppel, but not againft the i flues in tail, which is 
the prefent cafe. In fuppofitiori of law the tenant ought to have 
the lands at the time of the fuing of the writ, otherwife he cannot 
render them as the writ fuppofes. But if he purchafes the lands 
pending the writ, that will make the writ good ; contra if they 
come to him by defeent, pending the writ. 41 Ed. 3. 5. 
1 Hen. 6. 1. 18 Edw. 4. 26. But if there is no tenant at the 
return of the writ, the writ is abated ; but the court cannot abate 
an abateable writ without plea. 9 Edw. 4. 12. per Littleton. 
There is no difference between a writ abated and abateable as to a 
ftranger, for though the tenant does not take advantage by it by 
10 Hen. 7. 1. plea, yet that will not prejudice a ftranger. In 7 Hen. 6. 19, 20. 

entry of the difieifee upon the tenant pending the writ abated it. 
And a recovery in formedon againft the tenant pending the writ 
abated it. 3 Hen. 6. 34. But alienation by tenant, or recovery 
againft him, by covin, will not abate it ; for in fuch cafe he con- 
tinues tenant as to the demandant until judgment that he ought, 
&c. but in the former cafe he does not continue tenant until judg- 
ment, and therefore the writ is abated. Sc e Bro. Briefe jo8, 182. 
Judgment againft him by eftoppel fhall be good againft Jlim ? 

2. The courtt fuppofes the tenant to be the tenant of the lands, 
otherwife to what purpofe do they make a demand againft him. 

3. The voucher fuppofes, that the tenant has feifin of the lands, 
for it would be abfurd to vouch another, to warrant lands to him, 
which he hath not. And the definition of a warranty fuppofes 
feifin in the lands warranted. Co. Li. 365. 9 Edw. 3. 12. The 
vouchee may counterplead the voucher by non-tenure, or entry 
pending the writ ; and if the vouchee does not plead this, but 
vouches over, the fecond vouchee may plead this counterplea. 
21 Hen. 6. 24, 49. Voucher is in nature of an adtion, Co. Li. 
102. and every one ought to have caufe of a&ion at the beginning 
of it. Bro. Briefe 25, 77. Voucher comes in the room pf war- 
rant ta ebartae , and differs only in this, that voucher muft be after 
an action, but warrant ia chartae may be before an adtiqn brought 
againft him j but warrantia ebartae cannot be brought, but by 
him Who is tenant of the land, Hob 2?. and for the fame reafon 
a man who is not tenant of the land cannot vouch. Then here 

1 the 
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the tenant cannot vouch the vouchee, and though the vouchee has 
not counterpleaded it, fo that it will be good againft him by 
eftoppel, yet the iflue in tail will not be bound hy eftoppel of the 
anceftor, for he claims per for mam doni. 3 Co. 3. b. 12 Edw'. 4. 

1 4. A 

Objection. If the tenant purchafes the land, pending the writ, 
that will make the writ good, &c. Anfwer. That rule is laid 
down upon cafes upon pleas in abatement, and therefore mult be 
underftood, where the purchafe is before the time for pleading in 
abatement is expired. 

Objection. Where non-tenure is pleaded to avoid a recovery, 
he pleads that he was not tenant at the purchafing of the writ 
nec unqitam pojiea t which goes to the time of the judgment. 

Anfwer. i.'That is not a iubftantial part of the plea. 2. The 
nec unqitam pojtea mull be underftood from the purchafe of the 
writ until the time of the pleading for it docs not appear in any . 
of the cafes, that the demandant replies, that the purchafe was after 
the time of the pleading. 

Mr. Keene for the defendant in error argued e contra , that 
lhere is no reafon for avoiding a common recovery, except that 
the recompcnce will not enure to the iflue in tail. 3 Co. 5. Owen 
•v. Morgan. Hob. 259. And here the recompence in value will 
enure well to the iflue. It has been generally taken, that there 
muft be a tenant at the time of the return of the writ j but thofe 
books muft be underftood of a recovery, where the tenant and 
vouchee appear at the fame day, and judgment is then given. 

Hob. 26 2. 12 Ed. 4. 14. becaufe it is a recovery from the faid 

day. A writ is faid to be depending until judgment. 3 Cro. 6 77. 

Arid therefore if the vouchee' counterpleads the voucher, that the 
tenant had nothing, &c. at the time of the voucher, he ought to 
fay, nec unquam pojiea. 45 Ed. 3. 2. Rttfi. Entr. 467 Noy Raft. 27 -; 
126. In this cafe it had been good in an udverfary adion, be- 
caufe it had been his own adt. 41 Edw. 3 .5. 8 Edw. 3. 32. 

10 Edw. 3. 21. And he cited alfo the calc of Sambourn v. Belt , 
where in a writ of eror brought to reverie a common recovery, 
the errors were held to be ill afiigned, becaufe it was faid only, 
that there was not any tenant to the praecipe at the return of the 
writ, where it (hould have been, nor at any. time afterwards be- 
fore judgment. 

Holt chief juftice. If the vouchee comes in, and counterpleads 
the voucher by Qon-tenure of the tenant, he ought to fay, die 
impetrationis , &c. nec unquam pojiea. The fame law if the tenant 
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Trio. 2 2 Ed w. 
3. 22. pi. 4, 
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3 Rep. Marq. 
Winton. 

Hob. 259. 
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pleads non. tenure in abatement. But if the tenant comes in by aft 
. of law, as by defeent, pending the writ, that ought to be pleaded 
fpecially. ‘ T.he general rule is, that if the tenant gain the freehold 
[after the writ purchafed, and at any time before judgment, it 
makes the writ good. And there is good reafon for it, for why 
thou Id the recovery be ill, but becaufe it is againft a man who had 
nothing at the time of the recovery, which fails in that cafe ? In 
feire facias againft terre-tenants after a recovery they ought to 
plead, that the tenant had nothing in the land then, &c. nor 
at any time after; and without adding nec unquam pojiea it would 
be an ill plea. And as the writ is made good by a fubfequent 
purchafe, fo the vouchee is made good by a fubfequent entry 
into warranty by the vouchee. And therefore there is here a good 
tenant, and a good vouchee, and a good recovery. ' And as to the 
matter of the caufe of adhon, the demandant might have good 
caufe of aftion, though the tenant has not the lands ; for the de- 
mandant’s right is the caufe of aftion, and not the other’s being 
tenant to the praecipe. And therefore if the tenant hath the land* 
to render before judgment, it will be good. To which the other 
judges agreed. Judgment was affirmed, nifi. And the laft day 
Mr. Squib came, sand argued to the fame purpofe as Mr. Pratt be- 
fore, and cited 18 fi fo. 4 .,«. 18 fife. 4. 26. p,r Littknn. 

2- Ko.l. Abr. tit. Voucher 764. *But the court continuing of their 
former opinion, judgment was affirmed abfdutely. And Holt chief 
juftice laid, that the reafon of the recompence in value in 
the cafe of common recoveries is ratio una fed non unica • for 
for where a recovery is againft tenant in till, it will bar the reverfion 
expectant upon it, and yet the recompence in value cannot go to 
that, which was a great ftrain, and fhews the favour allowed to 
common recoveries. 


s. C. 1 Salk. 

‘I 39 - . 

Breach cer- 
tain. 

if Lev. 94, 

C to. Jac. 

48 6. 

Cro. Car. 

176. 

1 Brownl. 29. 
* Mod. 176. 

2 Jones 1*$. 


Farow verf. Chevalier. 

C ovenant was brought by smaller againft his fervant, upon a 
covenant not to buy or fell without his maftcr’s leave [ and 
the breach was affigned, that he had diverjis diehus et vicibus be- 
tween fuch a day and fucb a day, fold to A. B. and C. and divers 
other perfons unknown to the plaintiff, goods to the value of 800/ 
and another breach was laid, for having bought goods in the fame 
manner. Upon iffue joined, verdift for the plaintiff. And it was 
moved in arreft of judgment, that the perfons were uncertain to 
whom the fate was made; and the time, in which the fale was 
made, was uncertain alfo; which ought to have been fpecially 
fhewn. To which Mr. Hall for the plaintiff #nfwered, that the 
perfons have no need to be fliewn, for avoiding prolixity in plead- 
ing 
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ing. 3 Cro. 916. Braian v. Bacon , 2 Cro. 565, Gro. Car. 610. * Cro< S 6 7 - 
laid generally. And as to the tithe, divirfis diebus A victims was 
well enough. Raym. ft, 9, 10. Stile 420.- 428. Holt chief 
juftice. In an adtion of covenant the breach may be afligned ge- 
nerally. But in debt upon a bond conditioned to perform cove- 
nants, the replication ought to be more certain. Where an adt it 
dcfcribed to be done between fuch a day and fuch a day, diver/is 
diebus et vicibus, in another adtion brought for the fame thing, one 
may aver, that the former adtion was for the fame thing, &c. 

To which Gould juftice agreed. But (by him) where ah adion is 
brought upon a penal law, one ought to (hew the particular fadts, 
and diverjis diebus et vicibus will not be good, becaufe there a man 
as intitled to diftindt penalties. Contra in covenant. Judgment for 
the plaintiff. Ex relatione tn’ri Jacob. 


Parkhurft verf. Fofter, 

Intr. Trin. 9 Will. 3. B. R. Rot. 363. 


T HE plaintiff brought an adion of trefpafs againft the defen- s.C. iSalk. 

dant, for billetting a dragoon upon him, and forcing him to 387- 
find his meat, drink, hay and ftraw for his horfe, ( 3 c. Upon not |* 7 * 
guilty pleaded, fpecial verdidt, that the plaintiff kept a houfe at s.c. .zvrkd. 
Epjbtn, et dimifit conclavia, Anglice lodgings, talibus quales came *?*• 
there propter falubritatem aeris, or to drink the waters, or for Keying 50 ^, 
their .pleafure j and that during the time of their abode there the 81. 
plaintiff dreffed meat for them at four pence the joint, or fold ^ Hawk - r - 
them meat ready dreffed, if they pleafed, and alfo fmall beer at 3 i. 9 fert.To. 
two pence the mug, and alfo found for them (table room, hay i&jWfli.A 
and oats for their horfes, paying eight pence a night for hay, and 1J ' 

four pence a gallon for oats; and that he had no licence to fell ale P 
from the juftices ; and* that he did not fell any of the fald provi- 
lions to any other perfon : then they find the defendant conftable, 
and bring him within the ad for billeting foldiers, ( 3 c. and that 
he billeted the foldier upon the plaintiff, and that the foldier com- 
pelled the plaintiff to find him meat, ( 3 c. And the queftion was, 
whether the plaintiff was fuch a perfon as the act of 4 & 5 Will. 

& Mar. cap. 13. par. 18. intends to make liable to have foldiers 
billeted upon him ? And the whole court was of opinion that he 
was not. For this ad is a great invafion of the liberties of the fub- 
jedj and therefore if the words of the ad will be fatisfied, 
without Including fuch a perfon as the plaintiff is deferibed to be, 
it (hall not be extended to him. And he is not within any of the 
words of the ftatute ; for lodgers cannot come by authority of law 
upon their journey Without a previous contrad, and the plaintiff 

may 
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may refufe any of them, if he pleafes; and therefore he is more 

limited than him whom the aft deferibes. 2. They have not any 
beer to fell, but only what ferves their family; and therefore it 
cannot be Sin alehoufe. Befides, that he is not obliged to fell at 
certain rates; and therefore he is not comprehended within any of 
the perfons deferibed in the aft. But then Mr. ferjear.t Wright and 
Mr. Cowper for the defendant had taken exception, that there is a 
variance between the verdift and the declaration; and according to 
2 Roll. Abr. 717. if there is more in the declaration than in the 
verdift, the variance will be fatal, if that which exceeds is material. 
Variance be- The plaintiff here declares, that the defendant billeted a dragoon 
c'iTa'Tnd'the Cr " u P on him, and compelled him to find for the dragoon meat, &c. 

declaration! The verdift finds, that the defendant billeted the dragoon there, 

but that the dragoon compelled the plaintiff to find him meat, &c. 
Now this aftion being conceived at common law, (for it cannot be 
upon the ftatute, becaufc it does not conclude contra formant Jla- 
tuti) the defendant will not be anfvvcrable for confiquential da- 
mage, but every one muft anfvvcr for his own damage; otherwife 
perhaps, if it had been brought upon the ftatute Holt chief juftice. 
£m!g«! nt,al ^ ut at coirunon law if a man does an unlawful aft, he fhall be 
anfwerable for the ccnfequences of it, cfpecially where, as in this 
cafe, the aft is done with intent that confequential damage fhall be 
done. This cafe was argued, HU. 10 V/il. 3. by Sir Bartholomew 
Shower for the plaintiff, .and by Mr. Cowper for the defendant; 
and Pafch . ir. by Mr. Broderick for the plaintiff, and ferjeant 
Wright for the defendant. And this Trinity term judgment for the 
plaintiff by the whole court. 


A die datus. 
Ante 84. 

No fractions 
of a day. 


A N aftion was brought upon a policy of infurance for infuring 
the life of Sir Robert Howard for one year from the day of 
the date. The policy was dated 3 Sept. 1697, an 4 Sir Robert died 
the third of September 1698, at one of the -clock in the morning. 
And per Holt chief juftice, a die datus excludes the day of the date; 
but a datu, or a cctfffione, is from the aft done, and fo com- 
mences the fame day that it is dated or delivered. See 5 Co. 1. 
Co. Li. 16. b . Alfo another diftinftion was taken in this policy, 
where though he died upon the laft day, and the law makes no 
fraftions of a day, yet he being bound to infure the life of Sir 
Robert for a whole year, and the year was not complete until 
the faid day was expired, it will be a breach. Yet Holt chief juftice 
cited a cafe, where A. was born the third of September, and the 
fecond of September , twenty-one years after, he made his will; and it 
was held a good. will, becaufe the court would not make a fraftion 
of a day; and confequently being of the age of twenty-one years, he 
might devife his lands. Sir Bartholomew Shower would have given 

evidence, 
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•evidence, that by the cuftom, and in the underftanding, of infurers, 
policies begin the day that they bear date, though they are men- 
tioned to begin from the day of the date ; but it was over-ruled. 

This was at Guildhall upon a trial before Holt chief juftice this 
term, hx relatione niri Jacob. 

Rex verf Corporation of Malden in Eflex. 

A Mandamus was directed to the bailiffs, &c. of the borough of s - C. 2 Salk. 

Malden , reciting that by their conftitution they ought to ele<ff j] 1 ’ 432, p ' 
yearly two bailiffs out of fuch aldermen, *6?c. who had not been Return to a 
bailiffs within three years before,; commanding them toproceed to ™f amu J to 
an election, (Sc. They return the letters patent to be, that they * Mod.^jV 
fhould eledt bailiffs out of the aldermen generally without any re- 1*2,136,223, 
ftri&ion, and that they had eledted two of them Jecundum formant Cro Car - l 33- 
et effeblum Hterarum patentium. And the return was difallowed, be- 
caule they fhould either have denied the conftitution mentioned in 
the writ, or have {hewn that they had eledted according to it ; but 
this return being general, that they had made the eledtion out of the 
aldermen, was not any anfwer to the writ ; for that might be true, 
and yet fomeof the aldermen might be eledted, who had been bailiffs 
within three years before, and fo not within the qualifications of the 
conftitution (hewn in the writ. And the fecundum formam tenorem 
.et effellum literarum patentium will not aid it, becaufe the conftitu- 
tion {hewn in the return varying from that {hewn in the writ, will 
■be underftood of the letters patent (hewn in the return, and not of 
thofe in the writ. But if they had been agreeable, ,it had been 
good. And peremptory mandamus was granted. 

The inhabitants of Kings Langley verf. the inhabitants 
of the pariih of St. Peter’s in St. Alban’s. 

M R. ferjeant Wright took exceptions to an order made at the s.c. * Salk. 

general quarter-fefiions of the juftices of peace, upon an ap- 494.605,606, 
peal to them made from an order made by two juftices, for removal t 

of a poor perfon to the laft place of his fettlement. And the excep- Juftice* may 9 * 
tion was, that the appeal was lodged at the next quarter-fefiions, ad j°uman »p- 
. and it appears upon the face of the order, that it was’ not then de- peal * 
termined, but it was adjourned over for farther confideration. And 
it was held by the whole court, that they might well adjourn an 
appeal upon debate for farther confideration. 
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S.C. Cartb. 
496. 

Saiic. 260. 
c Mod. 44. j. 
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Hex verf. Harris. Ante 440. 

I Nquifition of a forcible entry into the redory of, &c. was taken 
the eighteenth of OSlober, 7 Will. 3. 1695, and restitution there- 
upon was granted; which restitution a little time after was fet afide 
upon a vi laica removenda ; and the fifteenth of December , 1 o Will. 
3. 1698, a new reflitution was granted ; upon which the inquisi- 
tion was removed into the King’s Bench by certiorari. And Sir 
Bartholomew Shower Mr. Eyre, Cfc moved feveral times, as well 
the laft term as this present Trinity term, to have a re-rellitution. 
And the firft thing that they urged was, that this fecond restitution 
was irregularly obtained. 1. Becaufe the juftices had executed 
their power, by putting the party in poSTeSTion immediately after 
the inquisition taken, and therefore they could not grant another 
reflitution after it. But per Holt chief juftice, if poiTefllon be deli- 
■vered by habere facias pofj'effionem, or grant of reflitution, and that is 
avoided immediately by a new force ; there the party Shall have 
a new habere facias pofj'ejjionem , or a new writ of restitution. But 
if after the reflitution awarded the party enjoys quiet pofleflion, 
and then he is removed by a new force, there he muft refort to a 
new remedy. It hath turned fometimes upon the return of the 
former writ of reflitution before the new force, and where fuch 
writ is not returned. But it is the former diftindion, which will 
determine the cafe one way or. the other. 2. It was argued by Sir 
Bartholomew Shower and Mr. Eyre , that the grant of this fecond 
reflitution w^s not good, becaufe it was not granted in convenient 
time. For the intent of the flatute of Henry VI. was to give 
fpeedy remedy ; at leafl after fuch delay as was here, there ought 
to be fome procefs, to renew the inquifition, upon which the par- 
ty Should come in, and fhew what he could fay, why reflitution 
Should not be granted ; for his poffelhon might become lawful by 
fubfequent conveyance, or otliervvile. And it is agreeable to the 
reafon of the common law ; for in perfonal adions, after the year 
and day, a man could nothave execution of any judgment, but was 
driven to his adion of debt upon the judgment; and in real adions 
he mull have had a JUre facias, as now in perfonal adions by the 
ftatute of Weflm. 2. cap. 45. Mr. Eyre urged alfo, that in crimi- 
nal caufes where execution is deferred, it fcannot be awarded, with- 
out bringing the prifoner to the bar. 2 Cro. 495. Hut. 21. Sir 
Walter Rawleigh’s cafe. And alfo, that if the King had pardoned 
the offence, no reflitution Should go. 2 Cro. 148, Tekvertot 1 99. 
To which Holt chief juftice agreed, and he cited Knightley’s cafe, 
who was indided for high treafon in confpiring the aSTaffioation 0 f 
the King, and being arraigned at bar in the King’s Bench confeifed 

the 
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the indi Ament, and judgment of death was pronounced againft Wh «»> «ecu- 
him in Eajler term, and -execution was countermanded, fo that * * * l i ^ d 
"Trinity term pafled, and then in the long vacation they had a de- der. 

•fign to execute, it } and upon thkt all the judges.of England met, 
to confider what could be done j and it was refolved by all, that 
in regard a term had intervened without execution done, it could 
not be awarded without bringing Knightley to the bar. And per 
Holt chief juftice it would be the fame thing, if Trinity term had 
mot been paft, but only begun j fo that Knightley was imprifoned 
■until Michaelmas term, and in the mean time h§ obtained a par- 
don. And the whole court after con federation had, were of opi- 
nion, that re-reftitution ought to be granted, for this irregularity 
an delay of the award of reftitution for fo Jong time ; for it ought R e fti tut ion 
to be done immediately, or otherwife great inconveniencies would ought to be 
follow. And Holt chief juftice founded his opinion upon -8 Co. 8 r “ ted im * 

1 19. b. Dr. Bonham s cafe, and the cafes there put. Where audi- " ***** 
tors have power to commit fervants failing in their accounts, by 
Wejlm. 2 cap. 12. it ought to be done immediately. 27 Hen. 6. 8. 

So by Ric. 2. cap. 2 commitment by a juftice of peace for a 
forcible entry ought to be forthwith. And there is no difference 
in reafon, why reftitution upon the 8 Hen. 6. fhould not be im- 
mediately as well as the commitment upon the 15 Ric. 2. There 
is rather greater reafon, becaufe the conviction upon the 1 5 Rich. 2. 
is not traverfable, as the inquifition upon 8 Hen. 6 . is. And it 
would be* a great mifehief, and againft the reafon of the common 
law, if it fhould be otherwife j becaufe the title in fo long time 
might be altered. And though pofTeffion intimates that the per- 
fon pofTefled is the rightful owner, and fo fome reafon for reftitu- 
tion ; yet where a long fpace of time intervenes the faid reafon 
is not of force. And Holt chief juftice commanded the judgment 
to be entered fpecially. Becaufe it appears upon affidavits made to 
this court, that reftitution was not awarded until three years after 
the inquifition j re-reftitution is awarded for that irregularity. But 
Mr. Northey prayed the court, that fince re-reftitution was matter 
of favour or the court, and not of right, the court would not grant 
it, unlefs they would confent to try the right ; and that it was re- 
fufed to be granted in the vicar of Hadleys cafe in this court, until 
the right was fettled by a trial. But per Holt chief juftice, he has 
known re-reftitution granted in this manner, viz. that they fhould 
bring the writ of re-reftitution with them to the affizes, and if the 
verdidt upon the trial fhould be for them, that they fhould execute 
it immediately. And (by him) where the iirft reftitution was 
juft, and.the inquifition is quafhed, there the granting of re-reftitu- Re-rcfUtution. 
tion is difcretiqnary ; but where the firft reftitution was tortious, 
there re T reftitution ought to be granted of right. And (by 
hjin) juftices of peace may remove the force upon the view, but 
2 they 
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•Reditu tion by they cannot grant reftitution. Re-reftitution was granted by thfc 
whole court. 

*' f • 

Rex verf Sudbury, Heapes, et al. 

■» 

s. C. Cafe* t I ' H E defendants were indidted for that, that they rtotofe, routo - 
fi. R. *6*. J[ jg et illicit e affembled themfelves, et Jic ajjemblati exiftentes, 
t r ' 0t iaed h* r * oto f e ' rauto f e > & c ' commiferunt a battery upon Mary Rujfel. Two 
xhref'prmole! °f them were f^ind guilty, and the others were acquitted. And 
3 inti. 276. it was moved in arreft of judgment, that thefe perfons being in- 
didled for a riot, and only two found guilty, it is the lame thing 
as if they had all been acquitted ; becaule two two cannot be guilty of 
a riot, and fo the verdidt was repugnant. Mr. Mundy for the King 
argued, that the principal charge was the affault and battery ; and 
the rtotofe , (sc. was only to exprefs the manner, and a kind of ag- 
gravation of the offence. And they Ihould be intended to be guilty 
of the battery, which was well laid, and no notice Ihould be taken 
of the reft. And he compared it to the cafe i Sattnd. 228. where in 
an adtion laid per cctifpirationem, (sc. one only is found guilty, and 
judgment for the plaintiff, becaufe the confpiracy is only circunv- 
ftance, &c. Jones 93. 2 Injl. 562. But per Holt chief juftice, it 

is a fpecial offence, and is laid as a riot, for the riotofe extends to 
3 Mod. 7a. a n t h e fads, and the battery is but part of the riot. In the cafes 
cited the difference is between an adtion upon the cafe, aqd a form- 
ed adtion of confpiracy in the latter one only cannot be guilty, 
xontra in the other. But here the defendants being acquitted of the 
riot are accquitted of the whole of which they are indidted, and 
no judgment can be given for the King. Bjit if the indidtment 
had been, that the defendant, with divers other dilturbers of the 
iV«nt. 251. jpeace, &c. had committed this riot and battery, and the verdidt 
* had been as in this cafe, the King might have had judgment. 

But in the principal cafe it was arreffed. 


Chace verf. Sir Ralph Box. 

T T P0N a re ^ erence t0 the recorder of London by the lord chan- 
'c*r«nof " ^ cellor, to certify what is the cuftom in London concerning 
ZWMofchii- the advancement of children by their fathers, (§c. which would 
dren advanced exclude them from having (hares of the perfonal eftates of their fa- 
Sdrfathen f thers after their death 3 ferjeant Lovell, recorder of London, certified 
the cuftom to be thus, viz. If the father gives to the child 1500 /. 
and in his will declares, that he has advanced him, and afterwards 
dies i the child (hall have ho part of the refidue of the perfonal 
eftate of his father. But if he had faid by his will, that he 'had 

given 
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.given 1 500/. [which was a fufficient advancement] yet upon putting, 
it in hotchpot after the death of his father, he fiiall have his ihare of 
the perfonal eftate of his father, &c. And if a man marries his Co. Li ipj* 
daughter, and gives her a portion, if he does not take any notice of 
it in the will, this will be a fufficient advancement,' and (he (hall 
have no Ihare of her father's perfonat eftate after his death. Ex re - 
fatione rriri Selby . Note; Mr. Chejhyre was alfo prelent in Chancery, 
when Mr. Recorder made this certificate ; but he did not intirely 
agree with Mr. Selby about the certificate ut fupra. 

Mfifoi \verf. White, Marks et al\ 

Intr. Pafcb. * i Will , 3. B. R. Rot. 211. 

T HE plaintiff brought an a&ion upon his cafe againft the de- c ,f e f or e# . 

fendant White as attorney, and the other defendants, for triogjudg 
entering judgment againft him without his affent, or without his ^ wtwl 
having been arrefted, or any procefs filed againft him, and without 
having made any v arrant of attorney to White ; upon which a fieri 
facias iffued, and his goods were taken, Gfr. Judgment by default; 
and a writ of. inquiry being executed and returned, now ferjeant 
Wright moved in arreft of judgment. 1. That the declaration is 
againft White , one of the attornies de curiam domini regis de banco 
hie } where it ought to be, at Wefimihfler ; for one cannot under- 
ftand what place hie means, and therefore one cannot know what 
court the plaintiff means. Sed non allocatur. For per curiam, ^ Stileofth , 
curia domini regis de banco is the Common Pleas ; and the judges common 
will take notice that the Common Pleas is at Weftminfier, and Pie**, 
therefore hie is at Wefiminfier. 2. A fecond exception was, that ^“common' 
the plaintiff has not faid who were juftices of the couft; whereas pimihk 
he ought to have mentioned the chief juftice by name, et fociis Wt fi mi ”J ltr ' 
fuis, esc. Sed non allocatur. For though in pleading of a fine they 
plead that the fine was levied before the chief juftice by name, et med. 

Jociis fuis , yet there is no neceflity here to name the juftices of the 
court 3. A third^exception was, that it is faid in the declaration 
that the defendants, the twenty-firft of December 5 Will. & Mar. ' 
procured judgment to be entered, fife. Now the twenty-firft of 
December always happens out of term, and the court will take 
notice of that ; but every judgment muft be entered of fome day in 
the term; and alfo that they profecuted a fieri facias the twenty- 
third of December, fife, which is out of term. But to this it was 
anfwered by Mr. Nortbey, that the declaration fays, that they pro- Judgment ea- 
cured the judgment then to be entered as of Michaelmas term before, jj. 
which is good. And* of that opinion was. the whole court. And t he term pro 
as to the writ he, faid, thatit was emanari caufaverunt fuch a day, fife, cedent. 

6 H But 
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But Wright laid, that that would be taken to be the tejie ; and he is 
co ” c ^ et * ky A® te fi e > and cannot aver againft it. To which Holt 
? Ventr* j6». chief juftice faid, that a man cannot aver that a writ was of another 
T. Jones 1 49. tejie than it bears j but one may aver quod non emanavit at the time 
2,409. a \ledgcd. »This ddfcion is for a great wrong, and therefore' no favour 
for the defendants. Judgment for the plaintiff. 

* 

Rex verf. Orme and Nutt. 

Crrtitrari to t ~ |“ 'HE defendants were indidled, by indictment found at the Old 
indittmem Jl Bailey, for making, printing and publifhing, a falfe and lcan- 
jrom the OU dalous libel againft divers good fubjcfts of die King to the jurors 
Baity. unknown, to the intent and purpofe to defame the faid fubjetts of 
the King to other lubjeCts of the King to the jurors cognitis et cog - 
nofendh, and to move ftrife among the liege fubjefts of the King 
to the jurors unknown, cognitos, et cognojcend^s, &c. And this in- 
* didment, af tcrfeveral motions, was removedinto the Iving’sBench by 

certiorari , which certiorari the court was very unwilling to grant; 
but upon information that the recorder, before whom the defendants 
were to be tried, looked upon himfelf as affedled by the libel, a cer- 
tiorari was granted. And it being tried before Holt chief juftice, 
Lib t i againft at nift prius at Guildhall, the defendants were found guilty. And 
perrons to the now Sir Bartholomew Shower, Mr. Montague, and Mr. Hutton, mo- 
ioown* ved * n :,rre ^ judgment that this libel did not appear to be preju- 
dicial to any one, for the jurors did not know the perfons who were 
• affeCted by the libel j therefore they could not properly fay that the 

matter was falfe and fcandalous, when they did not know the per- 
fons of whom it was lpoken ; nor could they fay that any one was 
defamed by it. Wherefore, 6 c. Judgment was ftaid until, &c. 
Note, this libel was intituled, The lijl of adventurers in the ladies in- 
vention, being a lottery , &c. 

Ivefon verf. Moore. 

Intr. Hill. 9 Will. 3. B. R. Rot. 437. 

3 Voi; 436. Eborum ft, 71 /TEmorandum quod alias , fcilicct termino fanbli Mi- 
s.C. 1 Salk. dvl c h ae ii s ultimo praeterito , cor am domino rege apud 

clrth i Weflmonafterium venit Henricus IveJ'on per . If i lie 1 mum Calvert at - 
S. C. Comyns toniatum Juum , et protulit hie in curia dibit domini regis tunc ibidem 
j8. . quondam billam fuam , verf us Johan nem Moor armigerum et Rut bam 

uxorem ejus , Samuelem Wright "jeremiam Colley, Henricum Smith et 
Petrum Clakey , in cujlodia marefcalli, &c. de flacito tranfgrejjionis 
: fuper cafum •, Et funt plegii de profequendo, feiheet Johannes Doe et 

Ricbardus 
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Richardus Roe ; Quae quidem billa fequitur inhaec verba, fci licet, , 

Eborum Jf. Hehricus Ivefon queritur de Johanne Moor armigero 
et Rutba uxore ejus, Samuele Wright , Jeremia Colley, Henrico Smith 
et Petro Clakey in cuflodia marefcalli marefcalciae domini .regis coram 
ipfo rege exiflentibus , pro ro videlicet , quod cum praediBus Henricus 
Ivefon decimo quarto die Mail anno regni domini WiUelmi tertii nunc 
regis Angliae, &c. nono et diu antea et femper pojiea bucufque pof- 
fejjionatus fuit et adbuc pofjefiionatus exifiit pro quodam termino an - 
norum adtunc et aahuc vcnturo et inexpirato de et in quadam car - 
bonaria , Anglice a colliery, et minera carbonum , cxiflente fubter fo- 
lum et terrarri et in vifceribus cujufdam clauji five parcellae terrae 
Jituatae et jacentis in parochia de Whitkirke in comitatu , praediBo 
vocate Whitkirke-field, et prcpe adjacentis cuidarn • altae viae regiae 
in parochia pracdi'Ja ducente ex boreali parte ex villa de Wetherby 
in comitatu prae.UBo in per et trans quandam moram ibidem vocatam 
Winmore et abinde in per ct trans quandum vsnellam ibidem vocatam 
Aul(haw-lane, et abinde in per et trans villam de Whitkirke pr%- 
diblarn et fic retrorfum , necnon de et in quadam alia carbonaria et 
minera carbonum exi/lente fubter J'olum et ter ram et in vifceribus cu- 
jufdam claufi mora Jive parcellae terrae in parochia' praedibta vocatae 
H-ilton-moor Jituatae et jacentis et prope adjacentis communi 
altae viae regiae producenti ex boreali parte a villa de Whitkirke 
pratdifta in per et trans praediStam moram vocatam Winwore et 
abinde in per et trans venellam praediSlam vocatam Aulihaw-lane 
et abinde in per et trans villam de Halton praediStam in comitatu 
praediSlo et fic retrorfum, in per et trans quam quidem venellam vo- 
catam AuUhaw-lane car bones e mineris praediStis acquijiti et effofit 
a clau/is praediSlis ad loca vicina circumjacentia carriari et portari 
foliti fuerunt et intendebantur • Cumqus etiam eodem decimo quarto 
die Mail praediBus Henricus IveJ’on magnam quantitatem , viz. du- 
centas carraBatas, carbonum e mineris praediBis ejfojforum in claufis 
praediBis feparalibus venditioni exponi paratorum habuit ; PraedtBi 
Johannes , Rutha , Samuel, Jeremias, Henricus Smith et Petrus prae - 
miforum non ignari, fed machinantcs et fraudulenter et malitiofe in - 
tendentes eundem Henricum Ivefon de uju et beneficio carbonariarum 
fuarum impedire decipere et deprivare, et emptoris carbonum extra 
carbonarias praediBas effbjlorum ' e carbonariis praediBis alienare et 
Jeducere , ipfofque ad carbonariam praediBi Johohannis Moor prope 
adjacent em in parochia praediBa appropriare et procurare , pojiea 
Jcilicet praedtBo decimo quarto die Maii anno regni diBi domini 
regis nunc nono fupradiBo, quatuor car eB at as magnorum lapidum et 
unatp radicem magnae fraxini in via praediBa in venella praediBa - 
apud paroebiam praediBam pofuerunt et locaver unt, et lapides et ra- 
dicem fraxini praediBos ibidem remanere per fpatium unius menfis 
permiferunt et. dontinuavertint, per quos quidem lapides et radicem 
fraxini via praediBa in per et trans venellam praediBam in tantum 
1 objlupata 
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eb/Iupata et objlrutfa fuit, quod carucaeet earriagia pro earriatione 
ft afprtaiione carhnvm e carbonarik et mtneris praedtBis acquifi- 
tmm et efoforum in per et tram vim praedtBam per vtnelkm prae - 
diStam trapfre non potuerunt ; Per quad idem Benrtcut lvefon be* 
n eficium corntmium et advanfagiumcarbotiariarum juarum praediBa- 
rum per Mum tempus praedtBum Mather perdidit et anufit, et car - 
bones e ' car bonartis praedifth acmfiti pro defeBu emptorum ex caufa 
praediBa pc impeditorum et obfiruBorum magnopere determati et 
depretiati devenerunt ; Ad damnum ipfius Henrici quingentarum li- 
brarum •, Et inde producit feBam, (Sc, 

Cafe for flop- . The plaintiff declares, that he the fourteenth of May 9 Will. 3. 
£8 whweb et antea et f m P er pqftea hucufque, was and yet is pofleffed for a 
*h*luLmtri certain term of years then and yet to come and unexpired, of a cer- 
oid not tain colliery in a clofe in the parifh of Wbithirke in Torkjhire, et 
eoUiery°, h ,*nd PfflP e ndjacen. communi altae viae regiae , ducenti from fuch a place 
hie coals were tdrfuch a place, etjic retrorfum, and that he ufed to parry his coals 
4»wled. dug out of the faid colliery in per et trans one of the places, in, 

* ' ,5 ' through and over which the faid common highway led ; and that 
he, the faid fourteenth of May had two hundred loads of coals dug 
out of the faid colliery, venditioni exponi par at, and that the de- 
fendants intending to deprive, (sc. the plaintiff of the ufe and be- 
nefit of his colliery, and the buyers or coals dug out of the faid 
colliery to alienate and feduce, and to appropriate them, and pro- 
cure them to come to the defendant Moore's colliery next adjoin- 
ing, (sc. the faid fourteenth of May flopped fuch a place, in, through 
and over which the faid highway fed, which continued flopped, &c. 
for a month, fo. that the plaintiff s carts and carriages for carrying 
of the faid coals, (Sc. could not pafs, &c. per quod the plaintiff 
per totum. tempus praedtBum totaliter perdidit the benefit and profit 
of his colliery, and his coals dug out of his laid colliery magnopere 
depretiati et deteriorate devenerunt , pro defeBu emptorum ex caufa 
fraediBaJic impeditorum, (Sc. addamnum 500/. Upon not guilty 
pleaded, a verdict was given for the plaintiff. Upon which it was 
againff the action feverai times moved in arrefl of judgment by 
Mr. Nortbey, Mr. Buxton, Mr. Ward, and Mr. Hutton , for the 
defendants. And it was argued on the other fide, that the action 
would well lie, by Sir Bart boh mew Shower, Mr. Muifo, and Mr, 
Cbejhyre , for the plaintiff. And now this term, the court pro- 
nounced their opinions in fblemn arguments. 

And Gould juftice was of opinion, that the declaration, would 
have been good upon a demurrer, and that the a&ion. would We 
laid; but without doubt (by him) it is goodafter a; verdift, which 
has found) the damnification. The objection. againfl this a&ion is, 

that 


that it is founded upon a matter which is* a public nuifance, and 
that the plaintiff has received thereby no fpecial’ damage, that is 
to fay, no damage more peculiar to him (elf than any other of the 
King’s fubje&s • and therefore the plaintiff cannot have an aftion 
for a publick nuifance, but the remedy muff be by. Indictment, &c. 
at the King’s fuit ; but if he had received any fpecial damage, he 
might have had an aCtion, though the nuifance was publick in its 
nature. But to this he anfwered, that though he agreed that an 
adion would not lie for a publick nuifance, without fpecial damage, 
for avoiding multiplication of fuits, and therefore in this cafe if the 
plaintiff had concluded only per qUod his carts or carriages could not 
pafs, it would not have lain, nor have been maintainable, yet he 
was of opinion, that fome fpecial damage appears to be done to the 
plaintiff by this ftoppage of the way, which is not common to the 
reft of the King’s fubje&s ; and this appears in the per quod, the 
bufinefs of which is, to clofe the aCtion, and ihew the caufe of it. 
i Roll. Abr. 89. pi. 8. If it be firft confidered in the general part 
of it, viz. per quod the plaintiff proficUum , &c. of the colliery to- 
taliter perdidit , &c. Secondly, if it be confidered with the addi- 
tion, that the coals pro defeSlu emptorem ex caufa praediSla fic im- 
peditorum deteriorati devenerUnt et depretiati j though it is "not 
(hewn that there were any buyers in particular.. 1. In adions 
upon the cafe, where no damages arc recoverable, a precife cer- 
tainty of the damages is not necefiary to be fhewn in the declara- 
ration, 1 Leon. 236. and therefore this general method of fhewing 
his damage will be well enough. As if an a&ion be brought by 
the mafter for battery of his fervant, who cannot maintain the 
aCtion, unlefs he has received fpecial damage by it, as lofs of the 
fervice of his fervant, y,et if he declares that he has loft the fervice 
of his fervant per magnum tempus, it is well enough. Hob. 284. 
In 9 Co. 93. in quod permittat the plaintiff declared of the erection 
of a nuifance, ad nocumentum liberi tenementi fui, and did not (hew 
how ; but becaufe that it would be only for damages, it fhould 
be left to the inqueft, as is faid in 3 Edw. 3. there cited, that the 
afiize would fay it in certain. Now here the per quodprqficuum, &c. 
amifit , refembles the cafe in 1 Roll. Abr. pi. r where in an aCtion 
for digging of turfs in a place where the plaintiff claimed common, 
per quod he could not have his common in tam amplo et beneficiati 
modo, (sc. it was held a'good declaration ; and yet without the per 
quod the aCtion will not lie, as is agreed in the faid book. 2. But 
then fecondly, there is here a farther fpecial damage, viz. that the 
coals pro defeSlu emptorum ex caufa praediSla Jic impeditcrum deteri- 
orate et depretiati devenerunt. And as to the objection, that the 
plaintiff has not. (hewn who were the buyers, &£• he anfwered, 

, . 1. That coals are a thing vendible in their nature. 2. That there 
is a difference, \vhefe the damage is- the refult of a Angle inftance, 
as in cafe for words, by the fpeaking whereof the plaintiff mari- 

6 1 tagium 
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tagium ami fit y there the plaintiff ought to fhew that there was * 
communication of marriage between him and J. S, &c. But 
where the damage is complicated, and is greater or Ids, according 
to the fewnefs or .number of inftances, there the law is otberwiie. 
And if the law were not fo, it would be very inconvenient ; for 
jn the prefent cafe it would be almoft impofiible for the plaintiff to 
fhew all the names of his cuftomers, &c. And befides, it would 
• be a very great difficulty upon him, for if he fails in the proof of 
any of the perfons named in his declaration, it would be againft 
him ; and he would be fo retrained to thofe named in the decla- 
ration, that he could not prove any others but .them. In indid- 
ment of barretry the indidment is general, becaufe it confifts of 
multiplicity of fads ; but the court in juftice will compel the pro- 
fecutor to affign fome particular inftances ; and if he proves them, 
he (hall be admitted to prove as many more of them as he pleafes, 
to aggravate the fine. a. This a&ion is brought againft a wrong 
doer ; and in fuch cafes a general method of deckring has been ad- 
mitted in all the courts, though liable to greater objedions than this 
prefent cafe admits ; as to declare, that he was, and yet is, poflefled 
of a meftuage, and ufed to have common, &c. tanquam ad mefua - 
ffiufn praediftum fpeftantem et pertinentem , and the defendant to 
deprive him of his common, &c. adjudged a good declaration, be- 
caufe againft a wrong doer. See 9 Hen. 6. 43. 45. 2 7 Hen. b. 1. 

3. Since there is no need of a precife certainty in point of damages, 
there will be no difference, where the damage is done in a private 
way, and where in a publick way ; becaufe there is no difference 
between damages in the firft inftance, and damages in the fecond 
inftance ; and then the cafe of St. John v. Moody , 1 Ventr. 274. 
intr. Trin. 27 Car. 2. Rot. 1501. is a cafe in point; where the 
plaintiff declared, that he was poffeffed of a wood, and that he 
had a way leading from fuch a place to his wood, and that the de- 
fendant, intending to deprive him of the benefit and profit of bis 
wood, obftruded the way, per quod he loft the profit of his wood 
in felling and difpofing of it ; and the judgment was, after verdid, 
for the plaintiff, and affirmed upon error. The prefent cafe is like 
iUrru't cafe, the cafe of Mr. Harris the counfellor, who brought an adion upon 
his cafe for falfe and fcandalous words fpoken of him, per quod he 
loft his clients, without naming them. And the cafe in t Roll. 
Akr. 63. pi. 31. is a cafe in point, per quod he loft his cuftomers 
generally. And Cro. Car. 510. Morley v. Pragnell, where in an 
adion brought by an inn-keeper the plaintiff declares, that the de- 
fendant intending to annoy him and his family, et bojpites fuos, 
creded a tallow furnace, &c. per quod he loft feveral guefts, and 
his family became unhealthful, and he loft feveral fums of money 
which he might have gained $ and the judgment was for the plain* 
tiff; and the cafe is reported agreeably to the truth* for he laid he* 
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had fcarchcd the roll of it. See 1 1 Hen. 4. 44. b. He cited J* 1 '" *• 
alfo a caTe lately adjudged in C. B. between Baker and Moore Mo ®** 
intr. Hill. 8 Will. 3. C. B. Rot. 316. where in cafe the plaintiff 
declares, that there was, and time whereof, &£. had been, quae- 
dam communis via in Lambetb t ducens from the river Thames, in 
per et tram a certain place called Bark-lane ujque ad inch a place, 

&c- that the defendant ere&ed a wall crofs the {aid way, which 
flopped the pafiage, and continued it from fuch a day until the 
Impetration of the plaintiff’s original writ, ita quod iegei domint 
regis could not ufe the faid way as before, &c. per quod tenentes 
diverjorum mefuagiorum of the plaintiff, fituate in, &c. a mefuagiis r, 

&c. recejferunt, &c. per quod the plaintiff loft the profits of his 
houfes, &c. And J. O. then King’s ferjearit, moved in arreft of 
judgment, that the aftion would not lie, 1. becaufc this damage 
was not fpecial enough j but the whole court was of another opi- 
nion, and over-ruled it : 2. becaufe he Ihould have named his te- 
nants in particular ; fed tota curia contra. [See 9 Hen. y. pi. 4. 
at Hen. 6. 7, 30, 32. a. 13 Hen. y. 26.] but upon another ex- 
ception, viz. that the plaintiff did not fhew himfelf pofieffed of 
any tenement in which there was a tenant, judgment was arreft- 
ed ; for the plaintiff could not be damnified, if he had not any* 
houfes. So in this cafe if the plaintiff had not {hewn, that he 
had a colliery, it had been ill. He cited alfo the cafe of Hart v. 

Bajfet , Sir T. Jones 156. as a ftrong cafe for him j and he faid 
that there was here fpecial damage, which was not common to all > 
and therefore he was of opinion, that this declaration would have 
been good upon a demurrer. But admitting the contrary, yet it 
would be good after a verditt ; and the judgment in the cafe of St. 

John and Moody was given upon account of the verdid, though 
they inclined, that it would have been ill upon demurrer. And Error* aided 
then he cited many cafes, where a verdid aided imperfefiions. fc J rwd * a * 
Allen 22. 1 Leon. 236. 1 Vcntr. 13. and concluded, that the 

cafe is within the words of the ftatute of Elizabeth , that after the 
right tried, the entry of the judgment .(hall not be ftaid by any de- 
fault of form. And therefore be was of opinion, that the plaintiff 
ought to have his judgment. 

T'urton juftice was of opinion that the plaintiff ought to have 
judgment, it being after verditt i and cited 1 Xeb. 846. 2 Sound. 

346. Peters <u. Opie, t Vcntr. 126. T. Jones 125. cafes to prove 
the omnipotency of a verdift. But he made a doubt, if it would 
have been good upon a demurrer. 

But Rokeby juftice and Holt chief juftice argued e contra, that 
the judgment ought to be arrefted. And Rakeby juftice faid, that 
' he would admit, that no particular perfon could have an a&ion for 
. the 
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the general (topping of a way. i. Becaufe the offender is punifti- 
able at the King’s fuit. 2. Becaufe multiplicity of aCtions is to be 
avoided ; and if one man may have an action, for the fame reafon 
a hundred thoufan'd may : but if the (topping be a particular da- 
mage to a particular perfon, he may have an action : but then the 
particular and fpecial damage mud be particularly and certainly 
alledged, which is wanting in this action, and therefore it does not 
lie. It is agreed, that if the per quod had' been omitted, the ac- 
tion would not have lain, becaufe the complaint had then been 
only of a general and common nuifance and damage. But here the 
per quod is too uncertain ; for it is only, that he loft the fale of his 
coals } and he does not (hew, that he could have fold them, £?r. 
Objection. Damages in the per quod ought not to be (hewn cer- 
tainly. Anfwer. That is to be underftood, where the a&ion is 
maintainable of itfelf without the per quodi but if the per quod 
is the ground of the aCtion, there the damages ought to be (hewn 
certainly and fpecially. But if the plaintiff had (hewn here any per- 
lon in particular, who intended to buy of him, and by reafon of 
this (lopping of the way refufed, &c. the aCtion would have well 
lain. But now it is like the cafe 3 Buljir. 75. where in an aCtion 
*for (lander of his title, per quod he could not make a leafe, Qsc. 
judgment was arrefted, becaufe the plaintiff did not (hew a com- 
munication . to have a leale, £?r. Admitting the cafe of Hart v. 
BaJJ’et to be law, yet there is there fonie fpecial damage. So in 
the cafe of Maynell v. Saltmarjh, where an aCtion was brought for 
Hopping a way, quae fuit maxime propinqua via, per quod he could 
not carry his corn, fo that the rain rotted the corn, &c. And it 
is no objection to fay, that perhaps the plaintiff did not know his 
cuftomers j for that is a good reafon why he (hould not have the 
aCtion, for he ought not to recover damage for a thing that he 
does not know whether it is damage to him or not. And there- 
fore he was of opinion, that judgment ought to be arrefted. 

Holt chief juftice argued alfo for the defendant. And he made 
two queftions. 1. Whether the plaintiff ought to have'an aCtion, 
becaufe his coal mine was contiguous to the highway, and the way 
A man who was a great convenience to him to carry his coals, and therefore 
iw» a coal the (lopping was an obftruClion of that convenience ? 2. If there 

m "torw'h. ou 8ht to be farther fome fpecial damage,, to iupport the aCtion ; 
wa 8 y, cannot whether this damage is fpecially enough (hewn ? And as to the 
have an ac firft point he was of opinion, that the plaintiff could not have an 

ping h! mote a & ,on for the (lopping of this way, becaufe his coalmine was near 

than any it ; for though it is a convenience to him, yet the fituation does 

other. no t give him any greater right to the way, than any* other of the 

King’s fubjcCts. But actions upon the cafe for nuifances are found- 
ed upon particular rights ; but where there is not any particular 
2 right 
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right, the plaintiff fhal} not have an adlion. And that is the rea- 
fon of the cafe of Fitieux and Ilovenden, 3 Cro. 664. Every one 
who brings an adlion, fhall have it proportionable to' his right. 

Therefore, 2 Saund. 1 1 5. Coryton v. Litheby, two fhall join in an 
adlion of account of their joint right. Objection, That the plain- 
tiff fuftains here a particular damage. Anfwer, That he fuftains 
no more particular damage, than any other of the King’s fubjedls, 
who have all the fame right to pafs by this way. In indidlment 
for flopping a highway, the indictment concludes, ad mcumentum 
omnium, &c. per viam illam tranfeuntium , &c. The flopping of 
any man is a particular damage to him, but the flopping of a way 
is a common damage to all. Objection. The per quod projicuum 
amijit, fhall be good, as in the cafe of flopping a water-courfe, 
per quod he loft the profit Of his mill. Anfwer. There the adlion 
will well lie without the per quod, becaufe he who has the mill has 
a particular right to the water-courfe ; and that was the reafon of the 
cafe of St. John v. Moody , for there the way was private. 1 But 
there is no fuch cafe in the law as this prefent cafe. The cafe of 
27 Hen. 8. 27. is no authority for this adlion ; for there Baldwin 
chief juftice was of opinion againft the adlion, and his opinion has * 
been held law ever fince. Co. Li. 56. But he agreed the cafe of 
the particular damage, becaufe no indidtment lies for it. 2. By 
him, the plaintiff does not appear by this declaration to have 
fuftained any particular damage ; for if a particular damage is ne- 
ceffary to maintain the adlion, fuch particular damage ought to be 
laid in a fpecial manner, and it ought to be fhewn in what it con- 
lifts; now here though it is laid, that the plaintiff loft his cufto- 
mers, &c. that is not fpecial enough, but it ought to be fhewn, 
that cuftomers were coming to buy, and were obftrudled, whereby, 

&c. And 1 Roll. Abr. 63. though in point, yet has always been 
denied to be law; and it is adjudged in 1 Roll. Rep. 79. contra. 

And the difference is, where the words are adtionable by them-' 
felves, there the damage heed not be fhewn fpecially. i Roll. Rep . 

79. I Roll. Abr. 24, 35, 36. Cro. Car. 140. But where the 
words are not adtionable by themfelves, there the fpecial damage 
will not maintain the adlion, unlefs it be fpecially fhewn ; and in 
fuch cafe, as the prefent, without fhewing who were the cuftomers, 

&c. 1 Roll. Abr. 58. pi. 1. 2 Bulftr. 276. Now there is no 

difference between an adlion like this brought for fuch a nuifance, 
and an adlion for words not adtionable. In both cafes it is the 
fpecial damage which will make them maintainable, and therefore 
it ought to be fpecially fhewn. He cited Iikewife a cafe, which p,; n v. Par- 
was alfo cited by the counfel at the bar, between Pain and Par- » rid S e > 3 Mod - 
tridge in this court, intr. Pafch. 2 Will. & Mar. B. R. Rot. 43. 289 ‘ 
and adjudged, Pafcb. 3 Will. & Mar. where upon error out of the 
Common Pleas the cafe was thus; the plaintiff declared, that the 

6 K town 
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town of Littleport was an ancient town, &c. and that there was 
a river called Milney River, over which all the King’s fubje&s ought 
to have pafljge? that the proprietors, (Sc. ufed, (sc. to find a ferry 
boat for the paffcngers, and for that had ufed time whereof, (sc. 
to have reafonable toll; but that there was a cuftom within the 
town, that all the inhabitants of the faid town fhould pafs in the 
faid ferry boat toll free ; that the plaintiff was an inhabitant of the 
faid town, and that the defendant was proprietor, (Sc. and ought 
to find the ferry boat ; but that he did not keep a ferry boat, per 
Cuftom in t quod, (Sc. and two qucftions were made in that cafe. 1. Whether 
town good, the cuftom was good, being laid in a town? and adjudged, that it 
was: 2. Whether the adtion would lie? and adjudged that it 
would not : for though the plaintiff had fome particular damage, 
yet fince that proceeded from a general nuifance, an indiftment was 
a more proper remedy, and not an adtion ; for the particular right 
was, in being exempt from the payment of toll, and not in the 
A man bound paffage, for that was common to all; it was held alfo in the faid 
m findTftff 0 " cafe , ( he proprietor of the ferry was obliged in fuch manner 
boat" cannot^ by the prefcription, that he could not change the ferry boat to a 
change it to a bridge, fo as to difcharge himfelf of the maintaining of a ferry 
Ma^nell v boat, by building a bridge. He cited alfo the cafe of Maynell v, 
Saitmarfh, ' Saltmarfh , intr. Mich. 14. or Hit. 14 & 15 Car. 2. B. R. Ret. 
iKeb. 847. 27 r. where the plaintiff declared, that there was a highway lead- 
ing from A. to B. and that the plaintiff had a clofe in the town 
of A. fowed with a great quantity of corn, viz. &c. and fhews 
what, (Sc. and that he lived in the town of B. and that this way 
was the moft convenient, et maxime propinqua via, for carrying h:s 
corn from his clofe in A. to his houfe in B. and that he had 
f6 many loads of corn ready to be carried, (Sc. and that the de- 
fendant flopped the way, fo that he could not carry his corn, (Sc. 
and in the mean time the rain fell, and fpoiled his corn ; after ver- 
ditt for the plaintiff judgment was given for the plaintiff in the 
Common Pleas fub filentio\ and upon error brought in the King’s 
Bench, error was affigned, that the action would not lie; but 
it was adjudged, that it would. But the faid cafe differs from the 
prefent cafe, becaufe there was a fpecial damage to the plaintiff. 
As to .the cafe of Hart V. Bajfet , T. Jones 1 56. he faid, he had 
no need to deny it, becaufe the plaintiff dtclared that he was 
farmer of the tithes of B. and that the Way was near to the plain- 
tiff’s land, and convenient for the carrying away of the tithes tO 
his barn; that the defendant had flopped the way, by which the 
.plaintiff was compelled to go round, about, (Sc. And if it . was -as 
Mr. juftice Gould cited it, that he was driven to a greater expence, 
that makes it better than it is in the report of ST. Jones 156. Be- 
tides there is another ingredient, that he was liable to an adtion, 
if he permitted the tithes to lie upon tfce ground beyond a conve- 
nient 
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nient time ; arid aH this matter is (hewn fpecially ; but if there was 
«o more than the bare going round about, it is a hard cafe. As 
to the objection, that perhaps the plaintiff did not know his 
cuftomers, and therefore could not (hew them, ©c.’he anfwered, 
that then there is no reafon that the plaintiff fhould have this 
adtion, for it is neceffary, that they fhould'come if they could; 
and therefore if he cannot prove fame, who would have come, 
there is no ground for this adtion. If a&ions fhould be fuffered to 
be brought for imaginary damages, where none can be proved; 
the maxim of the common law, that no adion will lie for a com- 
mon nuifance, would be deftroyed. Aqd therefore he was of opi- 
nion, that judgment ought to be arrefted. He cited the cafe of 
Vertue v. Bird. See it reported, 3 Keb. 766. Note, in this cafe, 3 Mod. 156. 
upon one of the former motions in arreft of judgment, a rule was 
made, that judgment fhould be arrefted, nifi , &c. And now the 
court being divided, the plaintiff could not have the rule’dif- 
charged, nor have his judgment. But if upon the former motion 
the court had been divided, judgment would have been for the 
plaintiff. But now, becaufe it cannot be entered without conti- 
nuances, there muft be/* rule for judgment, which cannot be had, 
the court being divided. But if upon motion for a prohibition, a 
rule was made to hear counfel, and all to ftay in the mean time, 
and upon the hearing of counfel the court was divided, they might 
proceed in the fpiritual court. Agreed by Holt to have been done 
before. See Moor 180. And afterwards, by confent of Holt, this 
cafe was argued before all the juftices of the Common Pleas and 
barons of the Exchequer, at Serjeants Inn ; and they all were of 
opinion for the plaintiff, that the adtion well lay. 


Trevivan verf. Tooker. 

E JECTMENT. Upon fpecial verdift the cafe was thus. A. was a limitation 
feifed of a houfe, orchard, meadow, and divers other lands, of eftates veil* 
in fee; and makes a feoffment in fee of them, to the ufe of him- re (P efl ‘vely. 
fe If for life; and after his death, as to one moiety of the houfe, 
orchard, and meadow, to the ufe of B. wife of A. for her life, 
and after her death, then to the ufe of C. fon of A. for his life, 
and after their deaths, then as to one moiety of all and fingular 
the premifes, to the ufe of D. the wife of C. for her life, and as 
to the other moiety, to the ufe of the heirs males of C. and as to 
the other moiety after the death of A. B. C. and D. to the ufe 
of the heirs males of C. A. died. Then C. died. And the queftion 
was, whether D. Ihould take during the life of B. the limitation 
being, after the deaths of A. B. and C. And it was held, that it 
ftiouid be taken refpettively, for the (hare of every one after their 

refpedlive 
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refpeflive deaths. And Holt chief juftice faid, that this was no more 
than Pollards cafe, cited 5 Co. 8. b. Leafe of one acre to A. for 
life, and of a.nother to B. for life, and of a third to C. in tail, and 
after the determination of all the eftates, then to D j and held, 
that D. fhould take refpedtively after the feveral determinations. 
And fo the cafes of Aylett v. Chopping. Telv. 183. 2 Cro. 259. 

and Cook v. Gerrard, 1 Saund. 1 80. and juftice Wyndbam’s cafe, 
5 Co. 7. And though the cafes in Saunders and Coke are in cafe of 
a will, it is the fame thing, for the judgment was not founded 
upon that. The plaintiff, which was D. had judgment by the 
whole court. Ex relatione rn’ri Jacob. 


Pullen verf. Palmer. 


Declaration of 
a return made 
tnodo et forma 
Jequinti . 


I N an action upon the cafe for a falfe return made to a manda- 
mus , the return was fet out to be made modo et forma Jrqucnti, 
&c. And after verdift for the plaintiff, ferjeant Wright moved in 
arreft of judgment, that this was not certainly enough fhewn to be 
the very return that the defendant had made; and therefore that 
the declaration was ill. Sed non allocatur. For, per curiam , it is 
well .enough. And judgment for the plaintiff. 


Harvey verf. Williams. 

Intr. HU. 10 Will. 3. B. R. Rot. 160. 

***** T N indebitatus ajfumpjit. , the defendant pleaded that the plaintiff 
bankmpt. _L was bankrupt, and therefore the defendant could not pay, for 
fear a commifiion fhould be fued, 0 ?c. Upon demurrer, judgment 
for the plaintiff. 


The City of London verf. Vanacker. 

s. c. 1 Salk. T T PON a habeas corpus directed to the mayor, aldermen, and 
CarVh. 480. fheriffs, of the city of London , to remove the body of Va- 

5 Mod. 438. nacker , with the caufe j they return, that the city of London is an 
s. c. n Mod. anc j cn t city and a county of itfelf, and that the citizens of the faid 
ibid! 686. city have been time whereof &c. a body politick known by divers 
z w ms. 209. names, ( 3 c. that King John by his letters patent bearing date, ( 3 c. 
ohh^city'of g rantc ^ t0 them the (heriffwick of the faid city of London and 
Land™ to fine county of Middlefex, and that they fhould make the fheriffs of 
men eietvd themfelves; they return the ftatute of Magna Charta, and divers 
fwve the office other ftatutes confirming their liberties} they return alfo a cuftom 
of (her iff. 3 to 
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*o make by-laws, and that if any of their laws or cuftoms bo de- 
fective, or difficult to be understood, or if any matter arife for 
which convenient remedy was requisite, that then the common 
council fliould ordain convenient remedy, fo that they be honeft, 
profitable, and reafonable j they return alfo, that there is, and time 
whereof, &c. hath been, a court of record held before the mayor, 
aldermen, &c. in the inner chamber of the Guildhall ; they re- 
turn alfo an adt of common council, made 7 Car. 1. reciting fevcral 
adls of common council before made concerning fheriffs, and for 
that, that they were found inconvenient, becaufe the penalty of re- 
’fufers was too mild, and therefore the city might be prejudiced for 
want of perfons to execute the faid office of fheriffs, they were all 
repealed ; and it was ena&ed, that the election fhouldbe yearly up- 
on Midfummer-day , and that if there were occaffon for a new 
cledion, then upon fuch day as the court of aldermen fhould ap- 
point, and that he who fhould be elected, being a freeman of Lon- 
don, fliould ferve, and fhould not de difeharged, unlefs he came 
voluntarily before the court of aldermen, and fwore, that he was 
not worth 10000/. and brought fix compurgators with him, fuch 
as the lord mayor and court of aldermen fhould approve, who 
fliould fwear, that they believe in their confcicnces, that he fwears 
that which is true ; and if any freeman eleCted flierifF, and pro- 
claimed in the Huftings, fhould not come at the next court of al- 
dermen to be held in the inner chamber of the Guildhall, and 
there declare, that he will accept the faid office, and become 

bound in a bond of 1000/. to appear in the at the 

vigil of St. Michael next enfuing, and accept it, not having 
reafonable excufe- to be allowed by the lord mayor and court of 
aldermen, nor being difeharged, (sc. that then he fhould forfeit 
400 /. one hundred pounds to be paid to the fubfequent flierifF, 
the other three hundred pounds to the ufe of the mayor and com- 
monalty of the city of London, the which 400/ fliould be recover- 
able in the court of the mayor, &c. then they ihew, that the 
defendant was eleCted flierifF, and- proclaimed, &c. and that hb did 
not come, &c. by which he forfeited the 400/. for which a plaint 
was levied, c ' 3 c. And after this cafe had been argued by Mr. 
Northey and Mr. Broderick for the defendant, and by Mr. Recorder 
Lovell and Sir Bartholomew Shower for the city ; now Holt chief 
juftice pronounced the opinion of the court, that the by-law was 
good, and that therefore a procedendo ought to be granted. And 
(by him) the principal objections which have been made againfl 
this by-law, are reducible to four, 1 . That the fubjeft matter, of 
which the by-law is made, is not within the cuffom of the city 
to make by-laws, becaufe the fheriffwick was granted within time 
of memory, and therefore the cuftom cannot extend to it j and 
becaufe the flicriffwick of Middlefex is without the city, and there- 

6 L fore 
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A by-law may 
be made con- 
cerning any 
franchife 
granted to the 
corporation* 


The accept, 
arnce of the 
charter binds 
the corpora- 
tion 

3 Cro. 39?. 


fore cannot be affe&ed by the cuftom within the city. 2. That 
it is unreafonable, becaufe it impofes an oath upon the perfon elect- 
ed of his infufficiency, and that he (hail bring alfo compurgators 
with him, &c. *3. That the mayor and aldermen are judges of 
the reafbnablenefs of the excufe, and fo judges in their own caufe, 
fince the words of the by-law .are, fuch reafonable excufe as the 
mayor and aldermen (hall judge proper, and not a reafonable ex- 
cufe generally. 4. That no provifion is made, that the party 
ele&ed (hall have notice j fo that if he was beyond the fea he is 
bound to take notice, which is very unreafonable and inconvenient. 
The firft objection is divifible into two parts. 1. That no by-law 
can be made, by virtue of the cuftom of the city, concerning the 
(heriffwick, becaufe it is a franchife vefted in the city by the char- 
ter of King John, within time of memory. But to this he an- 
fwered, that admitting that the cuftom could not warrant fuch a 
by-law, yet it might be made of common right ; for of common 
right every corporation may make a by-law concerning any fran- 
chife granted to them, becaufe it concerns the welfare of the body- 
politick, and is (as Lord Hobart fays) included in the very ait of 
incorporation. Hob. 211. And that is to the body politick, as 
reafon is to the body natural, to govern themfelves. And then if 
a franchife be granted to a corporation, it is under a truft, that the 
corporation (hall manage it well, which cannot be done but by a 
by-law. 2. The corporation having power to make by-laws for 
the well governing of the city, that ought to be the touchftone, 
by which their by-laws ought to be tried. 5 Co. 62, 63, 64. and 
if it be for their benefit, the by-law will be good. Now this by- 
law is for the good of the city, and of the King, viz. that re- 
fponlible perfons (liould be (heriffs,. ( 3 c. And it is not neceffary 
to be confined to matters concerning the franchife of the city ; as 
only ; but it is fufficient if it is for the good of the city 
5 Co. 62. Chamberlain of Londons cafe, concerning the bringing of 
cloth to Blackwell-hal/, and paying hallage ; it was held, that it 
bound all, though it it did not concern the franchife of the city. 
3. The very conftitution of the charter of King Join, which 
grants this franchife to the city, obliges the citizens to make by- 
laws concerning it j for the charter appoints, that they (hall make 
fuch as they pleafe out of themfelves (heriffs, Gfc. fo that they 
ought not to execute it by themfelves, nor by deputy, but ought 
to appoint two perfons to execute the office ; who as foon as they 
are appointed by them are abfolute (heriffs and immediately at- 
tendant upon the King’s courts. And it would be in vain to give 
them fuch power to eledt (heriffs, &c. if they could not compel 
the' perfons eledted tolerve. The acceptance of the charter obliges 
the body politick to perform the terms upon which it was granted ; 
and as every citizen is capable of the benefit of the franchife, fo he 

ough 
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ought to fubmit to the charge alfo. And as thofe who accepted 
the charter were bound by it, fo are all thole who are made free*- 
men fince. As if. a common be granted to a corporation, the be- 
nefit accrues to the particular members. And therefore as they 
have advantage by fome franchifes, fo they ought to fubmit to the 
charges of others. But he faid, that he would take it for granted, 
that this franchife to cleft their Iheriffs is very beneficial to the city ; 
and of that opinion was Charles II. when a quo warranto was fued, 
to feife that among other franchifes into the King’s hands. 4. Since 
it is part of the conftitution by which this franchife is granted to 
them, that the office of Sheriff lhall be executed by citizens elefted 
out of themfelves ; if they did not make eleftion, it would be a for- Not to elfft 
feiture of their franchife. For all franchifes which are granted are 
upon condition that they lhall be duly executed, according to the franchife. 
charter that fettles the conftitution. And that being a condition 
annexed to the grant, the citizens cannot make an alteration j but 
if they negleft to perform the terms of the patent, it may be re- 
pealed by feire facias. Therefore it is neceffary, that they Ihould 
have a coercive power, to compel perfons to take the office upon 
them, and that without any cuftom, or otherwife this office might 
be loft by the city. And therefore he was of opinion, that 
without a cuftom they might have made fuch a by-law as this. 

But however, admitting that it could not be good without a cu- 
ftom, yet he was of opinion, that the by-law was warranted by 
the cuftom. For though thefubjeft matter has its original within’ 
time of memory, yet fince it is for the good of the city, it is with- 
in the cuftom, for the cuftom is general. And there is no neceffi- 
ty, that the fubjeft matter Ihould be of time whereof, &c. For T.jone**o4, 
general cuftoms may be extended to new things which are within General cu- 
the reafon of the cuftoms, 5 Co. 82. Snellings cafe, an authority 
in point. Objeftion. The defendant may be indifted for refilling new things, 
to ferve, &c. which is a more proper remedy. Anfwer. That 
will not prevent the forfeiture of the franchife that will incur, if 
the city does not appoint to execute the office, &c. And it is 
like the cafe in Littleton's reports, 94, 105, 128. 2. No indift- 
ment will lie in this cafe, becaufe the refufal is not at the time 
when the defendant ought to enter upon his office, but before. If 
the defendant had refufed ait the vigil of St. Michael he might be 
indifted ; but not for this refufal before, becaufe, iiotwithftanding 
fuch refufal he might enter upon the office at the day. As to the 
fecond part of the objeftion, that they cannot make a by-law con- 
cerning the Iheriffwick of Middlefex , to compel the defendant, &c. 
to ferve there, becaufe it is out of their jurifdiftion in another 
county, and therefore to be compared to the cafe of the confer- 
vacy of the river of Thames, where they cannot make laws out 
of the liberties of the city ; Holt chief juftice anlwered. 1. That T Jonei 
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though the execution of the office is to be done out of the' city, 
yet the thcriffwick is within the city, as being, a franchife belong- 
ing to them, and therefore within their jurifdidion. 2. That the 
perfons elected? are citizens, and therefore under their jurifdidtion. 
3. That all the ads requifite to be done, are to be done in Lon- 
don } as appearance, C$c. As to the fecond objedtion, that it is un- 
reafonable to impofe an oath upon the party ; and not only To, but 
to bring alfo fix compurgators, citizens of London, who are to 
have part of the fine, who (hall fwear, & c. fuch as the lord 
mayor and court of aldermen {hall judge fit, &c. he anfwered, 
that it is a favour to the defendant ; for it mult be granted, that 
he is bound, when eleded, to ferve, and that was refolved in Lar - 
wood’s cafe ; and he cannot difable himfelf by any allegation : but 
here the by-law admits an excufe, viz. that he is not worth 10000/. 
and admits all'o the oath of the party himfelf, which is a greater fa- 
vour ; only it requires the oath of fix compurgators, which is not 
unlawful, for a voluntary oath may be taken. 3 Cro. 469. 1 Sid. 

281. And as to the compurgators, it is only an imitation of the 
common law, where a man {hall difcharge himfelf by wager of 
law •, and though the books mention eleven, yet it is the courfe in 
the Common Pleas to have but fix, is here. And it is reafonable, 
that the mayor, &c. {hall have the fefufal to admit of them, to 
the end that they be not infamous perfons, &c. But it was ob- 
jeded, that there was no exception, if a man chofen {hould be non 
compos. Anfwer. Such perfons are underftood to be excepted in 
all laws •, and therefore it would be^idiculous to make an exprels 
exception. As to the third objedtion, that this by-law is unreafon- 
able, becaufe by it the man eledted is obliged to- appear at the next 
court of mayor, &c. and unlefs he have fuch reafonable excufe as 
{hall be allowed by them, he {hall incur the penalty of the 400 /. 
©V. fo that they are judges in effedt in their own caufe ; he an- 
fwered, if the mayor, &c. allow the excufe, the city will be 
bound for ever j and if they refule to admit a reafonable excufe it is 
not final, becaufe it may be controverted in an adtion brought for 
the penalty. And (by him) this ad of common council ought to 
be expounded according to the ftatute i 3 Hen. 8. cap. 5. concern- 
ing the commiflioners of fewers ; where though they are impowered 
to proceed according to their discretions, yet their difcretion ought 
to be grounded upon reafon and law. 5 Co. 100. Rookes cafe. 
As to the fourth objedtion, that this by-law makes no provifion 
that the party {hall have notice, and perhaps he may be beyond 
the fea, &c. he anfwered, that in judgment of law every citizen 
is intended to be inhabiting within the city, and ought to be pre- 
lent at all publick courts and afiemblies, and therefore he. is pr ivy 
to all publick ads j and if he be abfent it is his own negled, of 
which he {hall not take advantage. Objedtion. That the eledion 
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is made by the livery-men, who are a finall number compared with 
.all the citizens. Anfwer. i. That it does not appear by this re- 
turn, that the eledion is by the livery-men, but mu ft be fuppofed 
to be by all the citizens, a. But fecondly, admit that it was fo, Every citizen 
yet every citizen is obliged to take notice of what is done by them, is bound to 
for the fame reafons that all perfons are obliged to take notice of 
ads of parliament. And though heretofore laws newly madeufed at their pub- 
•to be proclaimed, yet that was but an ad of grace. 3. It is a noto- lick courts, 
rious ad ; and in all cafes where a man ought to be prefent in per- 
fon, or by his reprefentative, he lhall take notice of all ads done 
there, &c. 4. The proclamation upon the Huftings is fufficient 
notice and agreeable to the reafon of the common law. As if 
a praecipe be brought againft a man, fummons upon the land is 
fufficient.' The fame law of a proclamation in the county-court 
in cafe of outlaw, becaufe the tenant is fuppofed commorant upoft 
the land, and every man of the county at thecounty-court. So 
citizens are iuppofed prefent at their own courts. And if a man 
has occafion to be abfent, he knows whether he is liable to be 
eleded, and therefore ought to take care to be informed, and fo no 
inconvenience to the party. But otherwife it would be very incon- 
venient, if it Should be in the power of the citizens to withdraw 
themfelves, fo that no notice could be given, and fo the office not 
be executed. And therefore he concluded, that this notice was 
good, being agreeable to the reafon of the common law. Then 
he inveighed againft the obftinacy of the defendant, for endea- 
vouring to oppofe that which had been the pradice for fo many 
years, and for which there had been by-laws of the fame nature al- 
.moft ever fince the grant, in the time of Edward III. 19 Hen. 8, 

37 Hen. 8. and 27 Eliz. And therefore for thefe reafons he and 
all his brothers the juftices were of opinion, that a procedendo 
Should be granted. Which was granted accordingly. And after- 
wards this fame by-law was drawn in queftioh in the Common 
Pleas, and the fame judgment given there, Pafch. 12 Will. 3. be- The city of 
tween the city of London and Wood , Who was fined for refufing to London v. 
ferve the office;of fheriff, being duly eleded, ut Jupra. Wo ° * 

Sir William Courtney verf. Bower and Kingfton. C. B. 

Intr. Hil. 6 JVill. 3. C. B. Rot. 1322. See before, 388. 

I N trefpafs brought by the plaintiff againft the defendants, npon Wreck and 
not guilty pleaded, a fpecial verdid was found, in which the^^J* 00 * 
’Angle queftion was, if wreck and fiotfam goods ought to pay cu ft 0 n° p 
cuftom. And after feveral arguments at the bar, this cafe ha- Vaugh. 160, 
ving been depending for three or four years, the judges delivered 

6 M their 8 edit! lib. » 

cap. 5. (9. 
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their opinions in folemn arguments. And Nevtll, Powell, and 
Blencowe , were of opinion for the plaintiff, who was lord of the 
manor, and claimed this wreck and fiotfam by prefcription, that 
they ought not to pay cuftom. But Treby chief juftice delivered 
his opinion for the defendants, being cuftom-houfe officers, that 
they ought to pay cuftoms. Set Faugh, it;?. Moor 224. Note, 
this cafe was tried before Holt chief juftice at Exeter , he being then 
juftice of affize there, 1696. and upon the great importunity of 
the King's council he permitted it to be found fpecially j but was 
clear of opinion, that no cuftom ought to be paid for wreck, &c. 
Afterwards error was brought upon this judgment in B. R. and 
after feveral arguments at bar by the council on both fides, the 
judgment of the Common Pleas was affirmed, without any other 
reafon given by the court than the authority of the cafe of Shepherd 
v. Gofnold in Faugh. 159. Mich. 13 Will. 3. B. R. 


The mayor and corporation of the city of York verf. 

Toune. B. R. 


S. C. 5 Mod. 
444. 439- 
44° • 

Indebitatus 
ajfumpfit for ft 
fine impofed 
by a corpora- 
tion for not 
ferving the 
office of fhe- 
rifF, being du- 
ly elc<5led 
5 Rep. 6z. 


T H E plaintiffs brought indebitatus afumpjit againft the de- 
fendant for a fine impofed upon him for not fervine the 
ottice of fheriff of the city of York, being duly elected accofd.W 
to the cuftom, and according to the cuftom fined for refufal 
And upon demurrer to the declaration the laft paper dav nf th';’ 
term Sir Bartholomew Shower for the defendant faid, tha t the ac 
tion m this cafe would not lie. And Holt feemed to incline to the 
.faid opinion And upon motion of the plaintiff's council, that it 
might ftay till the next term } Holt chief juftice faid, that it Omll 1 
ftajr till dootns-day with ail hi, heart. B L Rokeby fee^d " 0 £ if 
opinion, that the attion would lie. Et adjournatur. Note 1 J 
or two after I met the lord chief juftice I>o*» t , Z 

chief juftice a/r a, hi, houfe. A L HoU % 

o him, as a new attempt to extend the indebitatus ajfumpfit, which 
had been too much mcouraged already. And Treby chief i„ 
feemed alfo to be of the fame opinion with Holt. * JUfllCe 

Memorandum, Charles Mountague efquire refoned hit r 
°f ,bt tofcl-r. it J& Snti tXZ' ftJi 


Mich. 




.Mich. Term 

1 1 Will. 3. C. B. 1699. 

Sir John Holt Chief Juftice . 

Sir Thomas Rokeby 1 

died 26 Nov. in this 

term after a long ill - n . 

nefs. yjujtices. 

Sir John Turton 
Sir Henry Gould 


Robbins verf. Robbins 3 Voi. 446, 

44S. 

I N an adtion upon the cafe the plaintiff declared, that the de- s. c. 12 Mod. 
fendant praetextu et colore cujufdam medii procejfus in lege ar- 273. 
rcjlari the plaintiff caufavit, and to be held to fpecial bail, _ c * 1 Sa,k * 
without caufe. Upon not guilty pleaded, verdidt for the c .f e for tr- 
plaintiff, and now Mr. Eyre moved in arreft of judgment, that reftingand 
the writ is not (hewn, upon which the arreft was } nor is it averred, 
by whom it was profecuted ; and that the whole matter ought to 2 Wiifon J0 *, 
be fhewn at large, and not in this uncertain manner, colore cujuf- 37 *. 38;. 
dam procejfus in lege , Cfc. Againft which Mr. Cartbew for the * 8j ' 
plaintiff argued, that the caufe of this adtion was not the fuing 
without caufe, but the holding to fpecial bail without caufe. And 
the plaintiff could not fhew it fpecially, becaufe the writ remained 
with the officer ; and thwrefore he could not fhew it, nor what 
fum was contained in it. And that is the reafon that has intro- 
duced this fuccindt way of pleading. But per curiam , the declara- 
tion is ill } for if the caufe of adtion is the holding to fpecial bail 
without caufe, the plaintiff ought to have (hewn the whole fpe- 
cially, viz. that he owed the defendant but fo much, &c. and 
that the defendant intending to opprefs him, had caufed him to be 
arrefted for fo much, d£?c. and held to fpecial bail, &c. But now 
it does not appear to the court, that the fum, for which the 
rr plaintiff 
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plaintiff was arrefted, required fpecial bail j but that being the gift 
of the a&ion, ought to have been fhewn at large. And as to the 
objection, that the plaintiff could not obtain a fight of the writ, 
lie might have moved the court, that the (herift (hould return his 
thebaiiiffevi- wr ‘ t ’ an< * l ^ en he might have feen all. Befides, that file warrant 
dfnce againft" unc ^ er the hand of the fheriff to the bailiff is good evidence, &c. 
the flieriff, &c. 2 . It is not (hewn, that the plaintiff was profecuted or arrefted at 
the fuit of the defendant ; and perhaps the defendant wa 9 only the 
bailiff, and then the adtion will not lie againft him. And per cu- 
riam, this way of declaring is not introduced yet, for this is the firft 
that they have ever feen of this fort of pleading in this manner. 
And therefore judgment was ordered to ftay, until, &c. 


, Blake verf. Weft and Trench. 


The place of 
taking tra- 
verfed in re- 
plevin. 

a Wilfon354, 
355 - 


R EPLEVIN of two cows. The caption was laid to be in a 
place called DownfieleL The defendant avows, for that, that 
the place where, G fc. contains two acres called Marjh-acre in Down- 
field \ and two acres called Stretfield in Downfield, and that he was 
feifed of them in fee, and took the cows, viz. one in Mar Jh- acre, 
and the other in Stretfield , damage feafant, &c. The plaintiff 
pleads in bar, that the defendant took tl\e two cows in Down- 
field, and traverfes the taking in Majk-acre and Stretfield in Down- 
field. And iffue thereupon, and verdidt for the avowant. And 
now Mr. Cartbew moved in arreft of judgment, that the iffue was 
immaterial, becaufe the plaintiff has traverfed tbe taking in the 
two places, which he under flood to be a plea of prifel en outer 
li.eu , but has not taken any notice of the damage feafant ; fo that 
though a verdidt is for the avowant, yet he has no title to have re- 
turn, becaufe tbe damage feafant is not found, &c. Sed non allo- 
catur. For that is admitted by the iffue of the taking, viz. if they 
were taken there, that they were taken there damage feafant. * 


Mo Jus for 
tithes of hops, 
that if the pir- 
fon (hall fend 
a fervant to 
pall fome of 
the hops, he 
ihall have the 

tithe of them. 

1 Vent. 61. 
aCro it6. 
Yelv. Green 
v. A a (tin. 
I.utw. 1071. 

* Keb. 620. 


Stedman verf. Lye. 

M R Stephens moved for a prohibition to be direded to the 
confiflory court of the bifhop of Worcefier , to Hay proceed- 
ings in a fuit there for tithes of hop6, upon fuggeftion of a modus 
time whereof, &c. there ufed. that if the parfon fend a fervant, 
(Sc. to pull atiquam partem lupularum , he (ball have the tithes of 
them, (sc. Upon which a rule was made, to (hew caufe why a 
prohibition fbould not be granted. And now Mr. Bannifier (hewed 
for caufe againft the prohibition, i. The cuftom is void for un- 
certainty, for it does not appear, how much hops ought to be 
3 pulled 
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pulled, G? c. 2. That it is an ill cufrom, becaufe it is no benefit 
at all to the parfon, but drives him to more pains than the law re- 
quires, to intitle him to that, which by law he ought to have in 
the fame manner without fuch pains. Of which opinion was the 
whole court. And therefore the rule was difcharged. 


. Helliard vt erf. Jennings. 

U PON an iflue diredted by the court of Chancery to be tried s C. C»»b. 

in a feigned adtion, to try whether Thomas Jennings junior 5 '+- 
devifed the manor of Earnfey in Somerfetjhire , to William Helliard ^‘ Comyat 
the plaintiff, a fpecial verdict was found ; viz. That Thomas Jen- s.c. 
nings , the defendant’s hulband, was feifed of the faid manor in fee, 
and being fo feifed had iflue by the defendant, Thomas Jennings junior sxVwms? 
his only fon, and two daughters, Mary and Elizabeth , now living: ?S 7 . 55 s - 
That Thomas Jennings , the father, made his will the twenty-feventh ^hVheiw, 
of December 1679, in thefe words j I devife to my fon Thomas Jen - and if he die 
rungs, and his heirs for ever, all that my manor of Earnfey which wlt hout iflue, 
I purchafed of — — Wall', but if it dial I fo happen that my faid fon ye» r s ofage, 
fhall die without ifliie of his body, or before he fliall attain the age then to B. 
of twenty-one years, then I devife the faid manor to be equally 
divided between my two daughters, Mary and Elizabeth , and their 
heirs for ever: That Thomas Jennings, the father, died the twenty- 
feventh of December 1679, feifed as aforefaid ; that Thomas Jennings 
junior entered into the (aid manor, and was feifed prout lex pojlu! at 
and being above the age of twenty-one years, he made his will, 
dated the feventh of April 1695, by which he devifed the faid 
manor to the plaintiff William Helliard and his heirs ; that he figned, 
fealed and publiflied that will, in the prefence of A. B. and William 
Helliard the plaintiff, and that they fubferibed their hands in pre- 
fence of the teftator, &c. that Thomas Jennings junior was alfo heir 
to his father} and that he, the eighteenth of May 1695, died feifed 
of the faid manor in fee, &c. et ft, &c. And Mr. Carthew for 
the plaintiff argued, that Thomas Jennings had all the fee in him, 
and therefore might well devife to the plaintiff. For the word [or] 
fhall be conftrued [and] fo that the remainder could not veft before 
Thomas Jennings died without iflue, and under the age of twenty- 
one years; and to make other conftrudtion, would be to defeat 
the intent of the devifor; for he intended, that the iflue of his fon 
fhould inherit before his own daughters ; but if [or] fhould not be 
conftrued [and] then if the fon fhould have Tons, &c. before he 
attained to the age of twenty-one years, and then fhould die before 
twenty-one years of age, thofe fons could not inherit, which would 
be exprefsly contrary to the devifor’s intent : then the remainder li- 
mited over will be void. And he cited the cafe of Soulle v. Gerrard , 

6 N * Cro. 
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Where [o.] Cro. Eliz. 525.' Moore 422. as a cafe in point. He cited alfo many 

Anled [and]! ca ^ cs » w ^re [or] (hall be conftrued [and and where [and] (hall 
be conftrued [nr], 1 Vcntr. 62. Hall v. Philips . 1 Leon. 74. Bald- 
win v. Cox. ' Ploivd. 2\ 6. Cro. Eliz . 362. Pain v. Mallory. Blit 
againft this it was argued by Mr. Pratt for the defendant, that 
Thomas Joinings junior had an eftate tail determinable upon the 
contingency of his dying before the age of twenty-one years : for 
the fubfequent claufo explains the precedent claufe, {viz. and if he 
die without iffue of his body) and moulds the precedent general 
words, which would pafs a fee into an eftate tail. Littlet. Rep. 345* 
Objeftion : That [or] (hall he expounded [and]. Anfwer : That 
cannot be done here, for [or] in its genuine (ignification is a dis- 
junctive, and (hall not be expounded otherwife, unlcfs the plain 
intent of theteftator appears to be fo, which does not appear here. 
5 Co. hi . Jl. makes a feoffment to B. or his heirs ; B has but 
ad eftdte for life, becaufe there are no words to convey a greater 
eftate. Befides, that it is probable here, that the devifor intended 
that [or] (hould be a disjunctive, to the end that in all events the 
eftate (hould go over to his daughters, if he died before the age of 
twenty-one years, intending to prevent the marriage of his fon 
before the faid age, which is a good caution for many reafons. But 
if Mr. Cartbftv’s confirmation be admitted, the whole eftate will 
not be difpofed, and the devife to the daughter's will be void, be- 
caufe it will be an executory devife to commence upon too remote 
a poflibility, viz. the dying without iffue, &c. And as to the cafe 
of Sottlle v. Gerrardy he faid that it would be no authority againft 
him; for there the judges agreed, that the fon had an eftate tail ; 
and though they held that the devife over, upon the dying within 
the age of twenty-one years, & c. would be void, becaufe the fee 
was difpofed before, (by him) that is not law. And per Holt chief 
juftice, there is no neceflity to conftrue [or] as [and] in this cafe. 
And the cafe of Soul/e v. Gerrard was adjudged to be an eftate tail. 
.And it may be it was the father’s defign to reftain the marriage of 
his fon before the age of twenty-one years. But to that point the 
court gave no pofitive opinion. Then Mr. Cartbeiv argued, that 
thi$ will Of Thomas Jennings was good, notwithftanding the ftatate 
of frauds and perjuries, 29 Car. 2. cap. 3. which requires that fuch 
will; by tVhich lands are devifed, (hould be fubferibed by three 
credible Witneftes. For (by him) the plaintiff is a man of an in* 
difputable credit. 2. Though he cannot be fworn upon a trial, 
yet one cannot fay but that there were three witneffes to the will j 
and the will has been well proved by the other two witneftes. 
3. There is a difference between a matter which goes to the credit 
6 f his teftimony, and a matter which goes in bar of it 5 the ftrft fort 
are excluded frb'm being witneffes by that ftatute, as a man attainted 
of treafon, Uc. but where there is only a thing which bars him 
a from 
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from being a witnefs, but does not touch his credit, it is otherwife. 

4. The intent of the aft was, to prevent perjuries; but this cannot 

be within the mifchief of the ftatute, becaufe the devifee being a 

witnefs, could not be fworn and examined upon it, and therefore 

out of the mifchief of the ftatute. .5. That this ftatute has been 

taken with a liberal conftruftion; as where the ftatute requires that | r ^‘ 0 * 59 * 

the witnelfes fliall fubfcribe their names in the prefence of the tefta- s'hm ’mfr. 

tor, it was held in Sir George Sheers’ s cafe, that where Sir George 

Sheers , being lick in bed, figned, publiihed and declared his will, 

by which he deviled lands and tenements, in his bed in his bed* 

chamber, to which an entry was adjoining, and a dining-room or 

long gallery adjoining to the entry, and a man in the bed, if he was 

railed up, might fee perfons m the dining-room, and what they 

did there, the witneftes fubferibed their names in this dining-room ; 

and upon the queftion, whether this could be called a fubfeription 

of the witneftes in prefence of the teftator, according to 29 Car. e. 

cap. 3. and becaufe there was a pofiibility, that if Sir George Sheers 

had been raifed up in his bed, he might have feen through glafs 

doors the witneftes fubferibing their names, it was held a good will 

to convey the lands therein devifed. But againft this it was argued 

by Mr. Pratt, and held by the whole court, that this will was not 

well executed according to the ftatute of frauds. For a man who Three wit- 

cannot be a witnefs, which is the plaintiff’s cafe, cannot be a crc * ? m 

dible witnefs. And the intent of the aft was to prevent frauds Je dwifce°of 

as well as perjuries; which intent would be evaded, if the devifee U»c lands in 

Ihould be admitted to be a witnefs, who being a party interefted, w " 

might probably be induced to ufe fraud. And Mr. Pratt faid, that 2 Sta. i*jj. 

the ftatute appointed three witne/fes, &c. to the end that it might 

be done in fuch foiemn and notorious manner, that they might fee 

that the devifor did not fuffer any imposition, being infirm as weft 

in underftanding as in body, as all men generally in extremis are. 

And /or this reafon the common law would not permit one to de- 
vife his lands, without a cuftom. But if perfons who cannot give 
evidence of their fubferiptions, &c. lhall be admitted to be credible 
witneftes, it is to admit fo many dead letters to be witneftes, which 
intirely evades the intention of the aft. And for this point the 
whole court were of opinion, to give judgment for the defendant. 

But upon the importunity of the plaintiff’s council to have another 
argument, a^urnatvr. 


Yates 
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5000 1. 
charged upon 
land, payable 
at' the age of 
2i, or day of 
marriage ; the 
party dies be- 
fore the age of 
2 1, unmarried, 
See 2 Ventr. 
366, 416. 
z Frctm.Rcp. 
* 43 . 

Chanc. Prec. 
140. 

12 Mod. 276. 
2 Wins. 610, 
6 1 1. 


Yates verf. Fettiplace. 

In Chancery. 

/I Seifed of lands in fee has iflue a daughter, and by his will he 
charges his lands with 5000/. for his daughter’s portion, to be 
paid at her age of twenty-one years, or day of marriage, and dies; 
the daughter dies at the age of fix years j the fecond hufband of 
the mother of the daughter takes letters of adminiftration to the 
daughter, and to the mother his wife. And the queftion was, 
whether he fhould have the 5000/. or whether the 5000/. fhould 
be funk for the benefit of the heir ? And my lord chancellor So- 
mers decreed, for the benefit of the heir; and it was held by him, 
that inwall cafes where a man charges a fum certain, to be paid, as 
here, out of his real eftate, if the daughter, &c. dies before the 
age of twenty-one years, the money fhall be funk for the benefit 
of the heir. Eut if a man devifes a perfonal legacy, or fuch a 
fum to be paid out of a term for years, as here, and the legatee 
dies before the age of twenty-one, there the executors or admini- 
flrators of the legatee fhall have the money, &c. becaufe it was 
debit um in praefenti , though fohendum in fnturo. Ex relatione m'ri 
Peere Williams. 


Smith verf. Plafs. B. R. 


She was never TV /TR. Northey moved for a prohibition to be dire&edto thecon- 
whatls'h'r^ X * A. fiftory court of the bifhop of London , to flay proceedings 
hopeful fan? upon a libel exhibited there againft the plaintiff, for having fpoken 
thefe w€>rds of the defendant. She was never married, nor never 
had a hufband, and what is her hopeful fon ? Mr. Northey 
urged, that thele words did not amount to the calling the defendant 
whore j for it i$ not pofitively aliedged that flic had a fon. Upon 
which a rule was made, that the other fide (hould fliew caufe, 
why a prohibition fhould not be granted, and that all proceedings 
fhouid ftay in the mean time. Upon which at the day given, Mr. 
Cbejkyre fhewed for caufe, that all perfons who hear thefe words 
cannot but underftand, that the defendant had a baftard, and was a 
whore. And the court being of the fame opinion, tfurten and 
Gould juft ices, being only prefent in court, the former rule was 
difeharged. 


Cremer 
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Cremcr verf. Wicket. 

1 t 

Intr. P. 11 TV ill. 3. B. R. Rot. 456. 

I N an aCtion for falfe imprifonment, tic. the defendant pleaded $. c. Carti. 

mifnomer in abatement by attorney. The plaintiff demurred. 

And Mr. Northey took one exception to the plea, that mifnomer maVbepUad. 
cannot be pleaded by attorney. Bro. mifnomer 5. 66. Fitzb. nat. by ««<*. 
ire. 27. a. 8 Edw. 4. 9. Tbehal. dig. 365. b. For having put in s«’s wiifo* 
a warrant of attorney by the name by which we declare againft 367. 
him, he Ihall be eftopped by bis warrant, to plead that he is Li - H * rd * 
known by another najne. And Gould juftice feemed at the begin- * 86 ' 
ning to be of that opinion, and cited the cafe of Briton and Gray- 
don as adjudged accordingly. [See before, 117]. But Bolt chief 
juftice was of opinion, that this was a good caufe to refufe the plea, 
but not to demur. And as to the eftoppel, he faid, that the entry 
upon the roll was not the warrant of attorney, but only a memo- warrant «f 
randum of it, which entry was introduced in the time of King attorney, 
James II. when Wright was chief juftice. Heretofore they were wtaL 
upon a roll by themlelves, aftd lb they ought to be now. But 
the judges faid, that they would confult with their brothers, to 
the end that this point might be fettled. And afterwards at ano- 
ther day by the whole court judgment was given, qkod billa caf- 
fetur. And Gould juftice faid, that if the plaintiff would have 
taken advantage of the eftoppel by the warrant of attorney, he 
ought to have replied it, and relied upon it. 

Rex verf. Fuller. 

/ S. came before the juftices of peace, viz. two, according to S. C. Cafe in 
# the method directed by 12 Car. 2. cap. 23. feB. 31. and gave 
them information, that the defendant kept two concealed walh- conviaion 
backs, contrary to S ti 9 Will. 3. cap. 19, This information was for keeping 
given the thirtieth of March 1699. Upon which the two jufti- 
ces iffued their fummons to fummon the defendant to appear be- back,, 
fore them the third of April following. At which day, upon his 
appearance, and oath being made by a credible witnefs, tnat the 
defendant modo habet et cufodit e'adem quo privatafeu concelata vafa t 
Anglice wafh- backs, they adjudged, that he Ihould forfeit 20 /. for 
each walh-back. Thi6 conviction having been contrived fraudu- 
lently, to avoid conviction by a later adt, by which the penalty 
was increafed to 100/. Mr. attorney general Trevor earned the 
convidtion to be removed by certiorari into the King’6 Bench,' and 

6 0 now 
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now moved to quafh it; becaufe the information was given 
the thirtieth of March , and the oath of the witnefs upon the 
third of April K upon which the conviction is grounded, is quod 
modo habet, &c. which mu ft be underftood of the time of the 
conviction, which is a different offence from that of which the 
information was given to the juftices ; becaufe though he had con- 
cealed veffels the third of April, it may be that he had not any 
the thirtieth of March , when the information was given ; and 
therefore the evidence upon which the conviction was made, not 
' being conformable to the information, there is here a conviction 
without an information. Serjeant Levinz, r. The words of the 
oath are, quod medo habet eadem duo, &c. which proves that he 
had them at the time of the information. 2. The juftices may 
proceed without complaint or information.* 3. If complaint be 
requilite, they may proceed upon it injlanter. Holt chief juftiee, 
.1 . The evidence is of a faCt fubfequent to the information ; and 
though the eadem may be evidence, that he had them at the time 
Conviaiow of the information, yet convictions ought to be certain, and not 
ought to be taken upon collection. 2. There ought to be information or 
nwMkenup- com plaiat. 3. Though a conviction upon an information injlanter 
-on coiiedion. may be good, yet it ought then to be declared to be made, and 
Conviction not be grounded as here upon information which is not proved, 
without infor- the evidence being of a faCt fubfequent to it; but if it had been of 
nuuofl. a precedent ffCt, it had been good. The conviction was quaflied- 
Ev relatione itiri ’Jacob. 


■6. C. Car*. 
498. 

Verdift, new 
trial granted, 
the record 
made up as of 
a plea of ano- 
ther term than 
the former 
was, another 
verdict ob- 
tained fet 
afide. 

2 2 Mod. 274. 


Harper verf. Davy. 

T H E plea was entred of Eajler term. The memorandum was, 
that the bill was exhibited in Hilary term, and an impar- 
lance to Eajler term, and then a plea of Eajler term, and iffue 
joined, and verdiCt for the plaintiff. And a new trial granted, and 
the record of niji prius was of an appearance and plea of this pre- 
fent Michaelmas term, and verdiCt for the plaintiff. And Mr. Nor- 
they moved to fet afide the verdiCt, becaufe it was another iffue 
then that which was tried, being of a different term, and upon a 
plea of another term. And he relied upon the cafe of Doberteen v. 
Chancellor. See it before, 329. And per Holt chief juftiee, the 
verdiCt here is upon a plea and iffue of Michaelmas term, which is 
intirely different from the record upon which the firft: verdiCt was 
obtained, and fo not the fame iffue that was directed to be tried 
again, and therefore ought to be fet afide. For though a new trial 
was granted, yet it ought to be upon the old plea. And the ver- 
dict \yas fet afide. Ex relatione niri Jacob . 


Sir 
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497 


Sir William Lacon Child verf. Harvey. 

ft 

T HE plaintiff fued a fcire facias upon a recognizance, with a S *C. i Salk. 

condition to pay money at a day certain; and iffue was s.c. i*Mod. 
.joined, folvit ad diem vel non ; and a verdidt at nifi prius was for 274. 
the plaintiff. Upon which Mr. Northey moved to fet afide the verdi^t'a 
trial, bccaufe the difiringas and jurata were made returnable a die f,d e , becaufe* 
fan&ae Trinitatis in tres J'eptimanas nifi Johannes Holt miles capitalis ‘he day of wfi 
jujliciarius, &c. vicefimo feptimo die junii prius venerit, &c. which 
twenty-feventh of June was the morrow alter tres ’trinit at is ; but bank in the 
the award upon the plea roll, tres Michaelis. Upon, which Mr. * n <* 

Montague moved for leave to amend this miftake of the clerk ; ^endment" 0 
becaufe. that in all cafes where there is a record, by which one may can be grant- 
emend, and the amendment does not alter the point in iffue, and w f 
there was fufficient authority for the trial of the iffue, and die matter , 4+ . 0,1 

of the amendment is but the miftake of the clerk, the court will 
give the party grieved leave to amend. Now in this cafe the award 
•upon the roll is right, and the iffue is the fame, and the judge of 
nifi prius had fufficient authority to try the iffue by IVeJlm. 2. cap. 

30. which requires only, that a day and place certain be appointed 
in the country. And alfo it is, a plain mifprifon of the clerk in 
writing tres Trinitatis for tres Michaelis ; and therefore within all 
the rules of amendments. See Cro. Car. 595. Sloper verf. Childs 
Cro Ja. 253. Dier 260. Hutton 81. and file v. Sir Robert Before. 
Bernard, Mich. 8 Will 3. B. R. where in ejectment againft: feven, 

• defendants they all pleaded not guilty, and iffue was joined ;• but 
•in tranferibing the nifi prius roll two of the defendants were 
•omitted, and lb the plea and iffue which was brought to the affifes, 

•was between the plaintiff and five defendants only ; and yet it was 
amended. Sir Bartholomew Shower argued to the fame purpofe ; 
and that the court would not fearch in the almanack, but take it 
as granted that the twenty-feventh of June prececded the tres 
Trinitatis ; or they would permit the plaintiff* to enter his ver- 
didt, s quod pojlea die et loco infra contends , tsc. Mr. Northey argued 
e contra. That the record of nifi prius has been frequently 
amended by the plea roll, but always with this caution, viz . if the 
judge of nifi prius had fufficient authority to try the fame caufe, 

8 Co. 16 1. b. Blackamore'% cafe. Therefore the roll of nifi prius 
may be amended where the difiringas is right. In this cafe by 
the words of the difiringas the judge of nifi prius had no authority 
to try the caufe, unlefir the twenty-feventh of June preceded the 
tres frinttatis ; for as the tres Trinitatis the Iheriff ought to have 
the jury in bank. Alfo there is no day upon which the judge 
ought to make return of his pojlea, the day of return being patt 
3 before 
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before the trial. In the cafe of Tite v. Sir Robert Bernard, the bifhop 
of Worcefier and others, the difiringas was fight. Hqlt chief jufticc: 
Though the day, of the return was miltaken, yet if the caufe was 
tried upon a right day in pais, it will be good. But here the day of 
nifiprius being an irtipoflible day, and the judges authority confined 
to that, a trial upon another day will be without authority, and 
Pdofcy’s cjTe. therefore can never be amended. I remember the cafe of on ePooley, 
a long time ago, where in trover and converfion the day of nifiprius 
was die lunae in menfem Pafchae , where in truth the dies lunae was 
one day after menfem Pafchae, being Sunday j and for that reafon, af- 
ter a trial had, and verdift, it was fet afide. If the difiringas or 
furata was right, the nifi prius roll might be amended, as in the 
cafe of fite and the bilhop of Worcefier ; there the difiringas and 
the jurata were between the plaintiff apd all feven defendants. As 
to tne entry of .it, we cannot make i { agreeable to the return for 
> the entry upon the roll, as to the tranfadions of the trial, ought to 

be a warrant for the nifi prius roll. ^The trial was fet afide. 


. Repairs 
Church 


The Churchwardens of St. Ann’s Weftminfter. 

• 

of a T TPON a motion for a prohibition to flay a fuit againfl J. S. 

for not paying a tax impofed by the church- wardens and 
other. parifhoners, for building the church of St. Anns in Wefi-> 
minfier j per Holt chief juftice, a fuit may be in the fpiritual court 
for non-payment of a tax affeffed for repairs of a church, but not 
for building a church. 
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Sir John Holt Chief Juftic ^ 

}*“»• 


The inhabitants of the parifh of Kingfton Bowfey 

againji thole of Beddingham in Suflex. s.c. is»ik. 

+86, 49*, 

A A poor man was fent by order of two juftices of peace from c»nb? p*6. 
the parifh of St. Morris to Kingjion. Kingfton appealed * Salk- "» 
from the faid order to the quarter feffions, and it was quafhed, sw* Pan'rti 
whereby A . was fent back to St. Morris. Afterwards A. came Law, cap 45. 
into the parifh of Beddingham , which obtained an order to fend feft - *• 
him to Kingfton. And a motion was made to quafh this order, ^® u p b * ( [ i ^ ow | 
forafmuch as Kingfton had appealed from the order of St. Morris, by order of" 
and thereupon it was adjudged, that A. was not fettled at Kingfton ; tne jmticea 
and no parifh can fend A. to Kingfton, being upon the faid appeal 
totally difeharged. Curia contra. The parifh of Beddingham was boot party 
not party to the faid appeal, and therefore fhall not be concluded toit - 
by it. Contra , of the parifh of St. Morris. Another exception was No need that 
taken, that it is not adjudged, that A. was likely to become charge- 
able to the parifh ; but it is only faid, that the jufticeswcre inform- foaa order, 
edfo by the overfeers. Sed non allocatur : Becaufe theae is no need '*>« * »* 

of any fuch adjudication. And the order was confirmed. 

able. 

Rex verf. Paris Slaughter. s. c. * Salk. 

610, 611. 

M R. Broderick made a motion, to quafh an indictment found £ 7 '. ' 3 ‘ 
againft the defendant upon 5 E/iz. cap. 4. for exercifing the indiftment 
trade of a felt-maker, not having ferved his apprenticefhip for ieven 

6 P years, /clt maker. 


5*4 


Hil. Term 1 1 Will. 3. 


Wool-coin- 

ber. 

Pippin. 

monger. 


years, according to the ftatute. And this exception was, that this 
trade was not a trade within the intent of the ad, becaufe it was 
not a trade ufed at the time of the making of the ad. And he cited 
many cafes, where judgment had been arreftedor reverted, becaufe 
the trade mentioned was not within the ad ; which proves, that 
the court will take notice which trades are within, and which not. 
As Cro. Car. 499. adjudged, that the trade of a hemp-drefler was 
not within the ad, becaufe it did not require {kill. Pafcb. 4 Jac. 2. 
adjudged, that a wool-comber was not within the ad. 2 Bulji. 
168. that an upholfterer is not within the ad. And fince the 
Revolution, it was adjudged in a cafe, that a pippin-monger is not 
a trade within the ad. But per Holt chief juftice, the averment 
in the indidment, tMt this was a trade at the time of the ftatute, 
is fufficient to fupport the indidment; fo that the King’s Bench 
will not quaih it : For whether it was a trade then or not, is mat- 
ter of fad, and proper to be tried by a jury. And the King’s 
Bench cannot take notice, whether it was a trade within the fta- 
tute or not ; for there are feveral trades within the general words 
of the ftatute, befides thofe there mentioned. And as to the cafe 
of the pippin-monger, that was never determined finally. And he 
faid, that he difapproved the cafe in 2 P.uIJlr. 186. of the upholfter- 
er. See 1 Sid. 367. that an upholfter is within the faid ftatute. 
And the motion was denied. 


S. C. 2 Salk. 
648. 

C»rth. 507. 
No new trial 
ihall be grant- 
ed after a trial 
at bar, though 
it be the ver- 
di& againft 
evidence. 

Sid 58, 335. 
1 Vern. 437. 
Chanc. Prcc. 
194. 

12 Mod. 93* 
Soames *nd 
563. Willi# 


Argent verf. Sir Marmaduke Darrell. 

T H E plaintiff obtained a verdid in ejedment upon a long 
trial at bar. And now a motion was made on behalf of 
the defendant, to have a new trial granted, becaufe the verdid 
was exprefs againft evidence. And of that opinion was the whole 
court. But neverthelefs, after long debate, the court denied to 
grant a new trial, becaufe the verdid was given upon a trial at bar, 
which is looked upon as very folemn. Then Mr. Northey moved, 
that the entry of the judgment (hould be ftayed until the defen- 
dant might bring a new ejedment, by reafon of the ftock which 
was upon and in the land. But that was denied allb. 

1*8. 2 Jon. 224, 22;. Smith and Dormer v. Packhurft. Hil. 12. Geo. 2. 7 Mod. 37. 
Barnardifton. Qeeen v. Warden of the Fleet, Sty. 462, 466. Pcfi. 1358, 1360. 2 Wmi. 


Cage 
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Cage verf. Adlon. 

Intr. Hil. q IV ill, 3. B. R. Rot: 293. 

T HE plaintiff brought an adion of debt for rent againft the s c. 1 Salk. 

defendant as adminiftratrix to her hulband, and he declared 
upon a demife made to the inteftate rendering rent, and for rent j,*"' 
arrear in the life of the inteftate this adion was brought, (Sc. The *t+. 
■defendant pleads that, the inteftate in his life-time, in confideration ® £ «*Mod. 
of a marriage to be folemnized between the faid inteftate and the foia 
defendant, became bound to the defendant in a bond of 2000 /. ,ak « » bond 
fohendis to the defendant cum ad inde requifitus ejfet, upon condi- m _ 

tion, that if the defendant (hould furvive the inteftate, if then the tends to roar- 
inteftate (hould leave to the defendant 1000 /. or if his heirs, exe- ^ *£"• 

cutors or adminiftrators {hould pay to the defendant 1000 /. within, j, 

(Sc. after the death of the inteftate, that then the bond (hould be 
void; and then the defendant avers, that the marriage afterwards 
took effed ; (lie avers all'o the death of the inteftate, and that he 
had not left her 1000 /. nor had his heirs paid it to her ; and then 
die thews, that Ihe herfelf took out letters of adminiftration of 
the goods, (Sc. of the inteftate, and that ajjets to the value of 
250 /. came to her hands, which the retains in part of fatisfadion 
of the money due by this bond ; and that Ihe hath not ajfets ultra, 

(sc. The plaintiff demurs. This cafe was argued feveral times at 
the bar by Mr. Conyers and Mr. ferjeant Levinz for the plaintiff, 
and by Mr. Carthew and Mr. Nortbey for the defendant. And 
now the judges pronounced their opinions in folemn arguments. 

And two queftions were made in this cafe : 1. If debt for rent was 
not of a higher nature than debt due upon bond ; for if it were, 
then this plea could not be good ; becaufe the adminiftratix can- 
not retain the ajfets for the debt due by the bond, when there is a 
debt of a higher nature, viz. a debt for rent, owing by the inteftate. 

2. Admitting that this retainer is well pleadable in bar in refped of 
the nature of the debts ; yet whether there is here any debt due 
to the defendant upon this bond, in regard that there was an ex- 
tinguilhment of it upon the intermarriage, or not ? And as to the Debt for rentf 
firft point, the whole court was of opinion, that a debt due by and upon 
bond, and a debt due for rent, were of an equal nature, and con- bond ’ ,r *' of 
fequently that this plea in that refped was well enough. But eqa * "* ture * 
Turton and Gould juftices did not give their reafons, why they 
were of that opinion, bccaufe they thought it a clear point ; lave 
that Gould juftice faid, that he knew it twice adjudged fo in the 
Common Pleas. But Holt chief juftice anfwered to the objedion 
made by the council at the bar, (viz. that debt for rent founds in 
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Payment of A 
debt of equal 
degree, be- 
fore action 
brought, by 
an executor. 


the realty, and therefore is of a higher nature than debt due upon 
bond, and for fupport of this affertion 2 Ventr. 184. Newport v. 
Godfrey was cited) that rent due upon a parol demife is a debt 
equal to a debt due upon bond, and that an executor or admini- 
ftrator may plead a retainer for fuch rent in bar of an adtion upon 
a bond, &c. et Jic vice verfa ; and that the cafe in 2 Vent. 1 84. 
does not impugn this opinion, for there the defendant executor 
pleaded feveral bonds due from the teftator, in bar of an adtion 
for rent) upon a parol demife (for it muft be intended to be by 
parol, it not being expreffed to be by deed) and that he retained 
towards fatisfadlion, &c. and the plea was over-ruled. But that 
proves only, that they are in equal degree ; for in the faid cafe, it 
could not be pleaded by the executor, unlefs he had paid them be- 
fore the adtion brought, or that judgment was obtained againft him 
upon them'; and therefore for that reafon the plea was ill. But he 
might have pleaded a judgment againft himielf upon them, or 
payment, in bar of the laid adtion ; but that does not prove any 
fuperiority, but only that a fpecialty is equal to a debt in the 
realty. And though in this cafe the debt arifes, as well in the 
realty, as by his fpecialty ; yet they will not make any alteration, 
being a difference only in number, and not in quality. And there- 
fore he was of opinion, notwithftanding this objection, that the 
plea was well enough. Kut as to the fecond point the court was 
divided, viz. Turton and Gould juft ices were of opinion, that this 
debt was not diftinguifhed by the intermarriage, and therefore that 
the plea was good, and judgment ought to be for the defendant. 
But Holt chief juftice held, that this debt was exftinguifoed, and 
therefore that judgment ought to be given for foe plaintiff And 
Gould juftice argued for the defendant in this manner following. 
1. He faid, he agreed, that the wife before foe marriage might 
have releafed this bond by a leafe of all actions, becaufe foe had 
the right of adtion in her. 2 That by foe intermarriage all con- 
trails for debts due in praefenti, or infuturo , or upon contingency, 
which may become due during foe coverture, are extinft. 1. Be- 
caufc the hufoand and wife make but one perfon in law. 2. Be- 
caufe the adtion is fufpended. 11 Hen. 7. 4, b. Co. Li. 164. b. 
8 Co. 136. a. Dyer 140. Cro. Car. 373. 3. That if there was 

an exprels agreement, that they foould not be relcafed by the in- 
termarriage ; it would be void, becaufe it would be inconfiftent 
with the date of matrimony, the hufoand and wife being but one 
perfon in law, and fo there is not debtor and debtee, and therefore 
the debt is .extindt in fuch cafe notwithftanding fuch covciWft* 
4. He faid, that he was at the beginning, when foe cafe was firft 
argued at the bar, of opinion, that this bond was extindt by the 
intermarriage. But now after mature confideration he was of opi- 
nion, that it might fubfift by the rules of Law ; for the law does 
1 not 


Txtinguifli- 
mentby inter* 
marriage. 
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not love, that rights (hould be deftroyed, but on the contrary for 
the fupporting of them invents notions and fictions, as abeyance, 
&c. LittJ'eEl. 646. Co. Li. 34.2. Now in this cafe the exprefs 
agreement of the parties treated a right, and fuch k right as is not 
incontinent with the rules of marriage, fince the bond here ought 
not to have any efFedfc till after the death of the hufband ; and 
' therefore the law will not work a releafe, efpecially fince there are 
two rules of law, Which would be broken' by the deftrudtion of 
this agreement. 1 Modus et conventio . vincunt legem. 2. That 
the law will not work a wrong. But fince a fufpenfion of rights 
in perfonal duties does not always work an extinguifhment, as ap- 
pears by the cafes hereafter put, he was of opinion that this bond 
was fufpended only during the coverture. As 8 Co. 136. a. Co. 
Li. 264. b. the wife executrix of the debtee takes the debtor in 
marriage j the debt is not releafed, but the right is fufpended pro 
tempore. And fo here, the law preferves it from extinguishment, 
*flby interpofing, and taking it into its cuftody, for the making of 
the agreement of the parties effectual. If the obligee make the 
obligor executor, becaufe it is his own aft, it is a releafe’ of the 
debt ; but otherwife if adminiftration was committed. 8 Co. 136. 
Needhams cafe. Cro. Car. 373. Dorcbefterv. Webb, flbfides, that. 
26 Hen. 8. 7. b. proves, that the law does not abfolutely work an 
extinguifiimcnt ; for it is held there, that if there be a divorce, the 
wife (hall have her goods again ; and Fitzherbert and Norwich put 
the cafe of a bond by the hufband to the wife before the cover- 
ture, and faid, that though it was in fufpenfe' during the cover- 
ture j yet after the divorce the wife might fue him upon it. So 
here he agreed, that this debt was qualified and remedilefs during 
the coverture. And (by him) there is no 1 folid difference between 
the cafes of Clark v. Tbompfon, Cro. Jac. 57 1. and Smith v. Staf- 
ford, Hob. 2 r6. Hutt. 17. Noy 26. Hetl. 12. of a promife 
made by the hufband to the wife before the coverture, to leave her 
100 /..at his death, and this cafe of a bond; for as Hobart there 
obferves, it is a promife prefently though futurely to be performed, 
and has a prefent lien . And therefore as the promife was held to 
be in fufpenfe, fo here the debt is fufpended during the coverture, 
for preferving an honed agreement, which otherwife would be de- 
frayed. For the difference taken in Noy, and there faid to be 
agreed by the court, viz. that it would be otherwife in cafe, of a 
bond, no fuch matter is reported in Hobart or Hutton ; and there- 
fore he could not fay, how far the faid point of the bond was 
under their confideration. It is faid in Hutton, that the law will 
not work a releafe contrary to the intent of the parties} becaufc 
the marriage, which is the caufe, will not deftroy that which itfelf 
creates} which is the fame in the cafe of the bond. And in 
Littlet Rep. 32. the fame with J-fc/F. 12. the promife is faid to be 
fufpended by the marriage ; which he faid is done here in the cafe 
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of the bond. And Hobart does not feem to make any difference 
between a promife and a bond ; and he could not believe, that 
there is any ; and therefore he was of opinion, that the plea was 
good, and that judgment ought to be given for the defendant. 

Turton juftice argued much to the fame purpofe. And he 
agreed, that if this bond had been given for a precedent debt, it 
had been deftroyed by the marriage, which had been a releafe ia 
law. But a releafe in law will never deftroy the provifion that 
was intended for the wife by the exprefs agreement of the parties. 
But fuch releafcs (hall be taken firiftly. And Hutt. 17, 18. PlvwJ. 
i«4. Hutt. 94. Hob. 10. Moor 855. were cited by him to 
prove it. And he fuid, that this debt being in contingency during 
the coverture, could not be releafed ; for the bond and condition 
make but one deed ; and upon oyer of the condition it appears, 
that if the wife did not furvive the Jiufband, nothing would be 
due to her } and therefore being a contingency, and only a bar% 
pofliblity, could not be releafed. As 5 Co. 70. b. Hoe's cafe. A 
man cannot releafe to the bail in the King’s Bench before judgment 
again ft the principal. And therefore if it could not be releafed by 
a releafe in Tadt, no more could it be releafed by a releafe in law. 
And a bond cannot be fued until the condition is broken, which 
in this cafe could not be during the coverture; and therefore this 
debt is qualified. Then he. cited the aforefaid cafes cited by Gould 
juftice concerning the promifes, and atfo 2 Sid. 58. the roll of 
which he bad feen, and which is entered Micb. 1657., Rot. 629. 
j'up. banc. Hoblin v. Lupart, where the cafe was thus ; debt was 
brought upon a bond by Hoblin a ftranger againft Lupart, of which 
the condition was, that Lupart (hould perform covenants in cer- 
tain marriage articles, in which Lupart covenanted with his wife 
before marriage, to leave to her, &c. if (he fhpuld furvive him ; 
and if he (hould furvive her, that he (hould pay to the exeqytors 
of his wife 400 /. Lupart pleaded there, covenants performed ; 
Hoblin replied, and afiigned a breach, that he had not paid the 
400/. &c. and judgment was entered for the plaintiff, as appears 
upon the record. And this cafe he urged as ftrong in point, to- 
gether with the arguments and reafons therein ufed in 2 Sid. 

And as to the objeftion, that this was debitum in praefenti , tie. 
He aqfwcred, that that was rather found than fubftance. And 
he cited Litt . Rep. 87. that by a releafe of all demands a bond 
with condition to perform covenants (hall not be releafed, before 
the covenants are broken ; and yet it is debitum in praefenti as 
much there as in this cafe. But a releafe of the covenants would 
difeharge the bond. Dier 57. And he cited the words oi.Hendtn 
in Littleton's Reports , that is not cbofe in pillion, but the poffibi- 
lity of a cbofe in aSlkn. And he relied upon the cafe of Hancock 
2 • . ' ' v. Field. 
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v. Field there cited as a cafe in point. [But fee Cro. Jac. ijo? 

^ Roll. Abr. 407. that the faid cafe was an a&iori of covenant, and 
not debt upon a bond with condition to perform covenants, as it is 
there cited.] And therefore he agreed with Gould jofticc, that 
judgment ought to be given for the defendant. 

Holt chief juftice argued e contra for the plaintiff, viz. that the 
bond was extinguifhed by the intermarriage. And the foundation 
of his opinion -was, becaufe it is an immediate debt due from the 
fealing of the bond. Lkt. feSi. 512. and the reafon which Coke in 
his comment upon Littleton 292. b, gives, why a releafe of all 
adtions before the day of payment will difcharge it, though no 
adtion can be maintained upon it until after the day of payment, is, 
becaufe it is a cbofe in attion. And then if it is a prefen t debt, 
the queftion will be, whether the condition will make any altera* 
tion. The nature of the condition therefore ought to be confi- The effca of 
dered ; and the condition here is a fubfequent condition, and there- «he condition 
fore cannot diminifh, alter, or qualify the debt ; but the debt will of the bond ’ 
have the fame exigence that it had before. And in its nature it 
cannot be a fubfequent condition, unlefs there be precedent debt, 
to which it was annexed. And the difference is put in 5 Co. 70. b. 

Hoe’s cafe, as to the matter of the releafe, between a duty certain 
with a condition fubfequent, and a duty uncertain to be reduced 
to a certainty upon a condition precedent ; the firft is releafable 
before the day, the fecond not. And to fay here, that this is 
not a prefent debt, is exprefly contrary to the \yords of the 
bond, viz. that the obligor binds himfelf in 200/. to be paid 
when he. fhould be required. The condition goes in defeafancc, 
but does not fufpend the debt, for that would make the condition 
repugnant. And if the breach of the condition were to raife the 
debt, it ought always to be fhewn in the declaration, which is 
againft conftant experience ; and yet it ought neceffarily to have 
been fhewn, if it raifed the debt, as they always do in cafe of a 
condition precedent. And as to the objection, that the defendant 
might have oyer of the condition, and then it becomes part of the 
declaration. He anfwered, that that did not compel the plaintiff, 
ro fhew a breach Of the condition • which neverthelefs ought to be 
done, >if the breach of the condition was neceffary to raife the 
debt. But the reafon why there is oyer of the condition is, becaufe 
it is part of the fame deed j but that does not drive the plaintiff to 
alter his declaration.. If the defendant fays nothing, nor demurs ; 

Che court mud give judgment upon the bond, without having 
any regard to the condition : but if it appears upon the whole 
matter,, that the condition is not broken, the court cannot give 
judgment for the plaintiff. Then fince it is an immediate debt, 
by the inteftnarfiagO it is difeharged. j . Becaufe the htlfband can- 
not 
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be indebted to his wife, for. they are but one perfon in law. 
2. The hufband might pay the money due upon' the bond with- 
out having refpedt to the condition, and that would difcharge the 
bond. 11 ‘Hen. 4. 43. which fince he cannot do to his wife, fuch 
payment being impertinent ,*as if the right-hand fhould pay to the 
left; for this reafon it is releafed. 3. The intermarriage is an 
aftual payment, becaufe the hufband is intituled to receive the 
money. And when the perfon who ought to pay the money, is 
the fame with the perfon who ought to receive it ; it is in law a 
payment. Suppofe a flranger, who was bound to the wife dum 
J'ola , would pay. the money; he ought to pay it to the hufband : 
then if the hufband be debtor to the wife dum fola, and would 
pay, Gfr. after marriage he mufl pay himfelf. If a flranger had 
been bound to the wife in a bond with the fame condition as here, 
a releafe by the hufband would have difcharged the bond. Co. 
Li. 264. b. Plowd. 184. Woodward v. Darcy. The law books 
do not make any diflinftion between bonds, in which there is a 
precedent duty, and others ; et ubi lex non diflinguit , nec judices 
dijlinguere debent. And therefore hep held, that the bond was 
difcharged, If this had been a firigfe bill, flatute, or recogni- 
zance, with a defeafance of the fame purport as the condition of 
this bond (he faid) that without dou£t the intermarriage would 
have released them : yet the flatute, &c. would have been as much 
qua lifted by the defeafance , as tbs bond here by the condition ; 
and the agreement of the parties had been the fame in both. 
The only difference is, that in the cafe of the bond the defea- 
fance is contained in the fame deed, and therefore the deed being 
in court one may have oyer of the condition ; in the other cale 
the defeafance is in the hands of the defendant, being in another 
deed, and therefore there cannot be oyer of it ; but yet in both 
Cafes the defendant ought to plead the condition or defeafance ; 
and therefore in both cafes the law is the fame. 

. Objeftion. If the executor of the obligee marries the obligor, 
the debt is not extinguifhed. 

Anfwer. That depends upon different reafons. For i. The 
difference of the rights there preferves the debt from extinguifh- 
ment. As where a, man has a term as executor, and purchases the 
inheritance, the term is not extinguifhed. Co. Lit. 264. b. 338. 

2. If that fhould be an extinguifhment, it would be a wrong to 
creditors, and amount to a devaftavit, which an aft in law will 
hot do. 8 Co. 136. a. And things (hall be extinguifhed between 
the parties, which yet fhall remain, and have exigence, as to 
Grangers. As if a tenant for life grants a rent-charge, and then 
furrenders to the reverfioner ; or if a man, who has a rent in fee, 

ac- 
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acknowledges a ftatute, and then releafes to the terretenant; the 

eftate for life- in the one cafe will continue as to the grantee of 

the rent, and the rent in the other cafe as to the contrive. But if Awomtnexe- 

the hufband pays debts of the teflator with his own mo'ney, amount- 

ing to the fmn in which he was bound to the teftatorj that will t h e «iebior"he 

amount to a releafe of the debt, becaufe it is an honed payment, and p *y» debts of 

prevention of a wrong. ’ j£* t f *^ tor w 


Objeftion. 

fupports. 


The intermarriage will not deftroy that which itfelf 


Anfwer. That the bond is not fupported by the marriage, but 
by its own efficacy. The bond was made in confideration of an 
intended marriage, but it had its full force and effeft inflantly 
upon the fealing and delivery. 


Objection. That the law will not do wrong. 

Anfwer. That this was the aft of the wife herfelf, and there- 
fore (he is not injured. And this is no more, than that flic did not 
well underftand what (lie was going to do, and there is no third 
perfon in the cafe. 

Objeftion. 26 Hen. 8. 7. b. That a wife after a divorce (hall Rel atio n 
have her goods again, and the bond would revive. 

Anfwer. He agreed the faid cafej becaufe the divorce, being a 
•vinculo matrimonii by reafon of fome prior impediment, as pre- 
contract, &c. makes them never hufband and wife ab initio : But 
if the hufband had made a feoffment in fee of the lands of his 
wife, and then the divorce had been, that would have been a dis- 
continuance as well as if the hufband had died; becaufe there the 
intcrefl of a third perfon would have been concerned : but between 
the parties themfelves it will have relation to deftroy the hufband’s 
title to the goods. And it proves no more than the common rule, 
viz. that relation will make a nullity between the parties them- 
felves, but not among Grangers. 

And as to the objeftion made by Mr. Juftice Turton , that there 
is nothing here to be releafed, becaufe it is. but a contingency, and 
a bare poffibility; he anfwcred, that thatf avails nothing, becaufe 
a releafe of the condition will not releafe the bond, but they muft 
releafe the bond itfelf. 

He agreed alfo the cafes of Smith v. Stafford, and Clark v. Thomp- , 7> 
Jon, that the intermarriage would not exdnguifh fuch a promile, ;>oy 26. 
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though Hobart is of a contrary opinion. But there is a difference 
between the faid cafes and this prcfent cafe, becaufe the promife 
mud raife a 'future duty upon a contingency ; fo that there is no- 
thing due there, nor ever was, and it is a queftion whether there 
ever will be. In an a&ion upon the promife' all the fpecial matter 
mud be fhcwp in the declaration, but otherwife in the cafe of a 
bond. Pleading, though it docs not make the law, yet is good 
evidence of the law, becaufe it is made conformable to it. If there- 
fore in the one cafe there is no need to fhew a breach, and in the 
other one mod fhew itj that proves, that in the cafe of the bond 
the duty arifes immediately, and is defeafanced by the condition ; 
but in the other cafe, it arifes upon the performance of the condi- 
tion, which ought to precede it* and confequently the cafes are as 
different as a condition precedent and fubfequent. 

He faid alfo, that there is no difference between the cafe of Lu- 
part v. Hcblyn , which is covenant, 2 Sid. 58. and the cafe of a 
promife. For in covenant one mud fhew the fpecial matter, and 
affign a breach, as one ought in that of a promife. And a releafe 
of all demands will not difeharge the covenant before it be bro- 
ken ; as it will not difeharge the promife before the time of per- 
formance j but it will difeharge a bond before the condition bro- 
ken: but the lien of the bond, if it was upon condition precedent, 
would be of the fame nature. If a dranger promifed to a woman, 
that in confideration that die would marry fuch a man, he would 
pay her fo much if die furvive her hufband ; the hufband could not 
have rcleafed this promife, bccaufe nothing could become due du- 
ring the coverture; but when the wife has a duty, which may be- 
come due during the coverture, the hufoand may difeharge that, 
according to Lampct's cafe. 10 Co. 46. 

The reafon given in 2 Go. 571. Clark v. ‘Thowpfm, why the 
marriage of the promilTor with the promidee is no difeharge of the 
promife, viz. bccaufe the hufband could not releafe it, ought to 
be underftood of a promife made by a dranger j and thofe words 
ought to be added, as appears by the reafon of it; but in cafe of 
fuch a bond the hufband might releafe it. In Teh. 156. Belcher 
v. Hudfon, it is infinur.ted, as if the hufband might have releafed 
fuch a promife made by a third perfon ; but the book there is non- 
fenfe; and in the fame cafe, Cro. Ja. 222. the only quedion is 
there, whether it be releafed by a releafe of all demands, and no 
confideration had of the cafe upon the point of the marriage. 

, Noy, in his report of the cafe of Smith and Stafford, reports that 
it was laid by Warbarton , that it would be otherwife in the cafe of 
a bond, and that the whole court agreed it; and nevefthelefs they 
• z refolved 
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refolvcd otherwife in the cafe of a promife : which proves, that it 
mu it ncceffanly be, that they grounded theml'elvcs upon the diffe- 
rence between a bond and a promile, or otherwife their refolution 
will be contradictory. And one mu ft confider the whole cafe, and 
not difallow the diftin&ion, and agree the refolution ; for that 
••would be to agree the conclufion, and deny the premifles. 

Objection. The intent and agreement of the parties. 

Anfwer. That the intent of the parties cannot alter the rules of 
the law, and make an immediate prefent lien, not to have any 

efficacy. 

Befides that, he faid, in fuch a cafe as here the Chancery will 
not give relief, as appears in Chanc. Caf. 21 . Lady barcy and Chute . 
Much lefs ought the King’s Bench upon equitable confutations to 
give judgment againft the rules of law. And therefore for thefe 
reafons he was of opinion, that judgment ought to be given for the 
plaintiff. But judgment was given for the defendant by the other 
two judges. Afterwards error was brought upon this judgment. 


Badger verf. Lloyd. 

Intr. Trhi. 9 Will. 3. B. R. Rot. 374. Salop. 

1T7 V JF.CTMENT. Upon a fpecial verdict thfe cafe was thus. S. c. 1 Salk. 
JT'Lc John Lloyd fetiior, feifed tf the lands in queftion in fee, con- 
veyed them by Icafe and releafe, to the ufe of himfelf for ninety-nine c’ z . ’ ° myns 
years, if* he fhould fo long live, remainder to John his fon for ninety- Devife to A. 
nine years, if he fhould fo long live, remainder to Elizabeth wife °f moind'erTo B. 
John the fon for her life, remainder to truftces and their heirs du- in tail, re- 
ring the lives of the two Johns, for preserving the contingent re- "“£jj er 
maiucicrs, remainder to the firft, &c. fons of John the younger in £ dies with- 
tail male, remainder to John the elder in tail male, remainder to out iflue, A. 
John the elder jn fee. John the elder had iffuc John the younger, 

T/Jomas, Paid, and Peter. John the elder made his will, and reci-./j. j„ 
ting the fettlement afbrefaid, devifed the faid lands in queftion, after this is a re- 
the death o'f John the younger without iliac male, to Thomas, and “ d SI "n*). V and 
after the death of Thomas without ilfue male, to Paul-, and if not contt'n- 
Paul fhould die without iffuc male, and none of his brothers living, w 
then to Peter and his heirs for ever. And in the will there 2 ** 2 38 / 00 
are thefe words ; viz. “ La£jy, my will and meaning is-, that all 
“ my eftates in lands whatfoever fhall come and defeend unto my 
name and pofterity, as is before fpecified, and not to ftrangersj 
*< and which foever of my fons fhall furvive, and live longer than 

“ all 
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« all the reft of his brothers, then he to poffefs and enjoy all my 
“ eftate to him and his heirs for ever} yet if it fliall fo happen 
“ (as I truft in God it will not) that none of. my fons (hall have 
“ iffue male, but daughters, then I will that their daughters ftiall 
inherit my eftate among them.’’ "John the elder died. John 
the younger fuffered a common recovery, to the ule of himfelf 
for life, remainder to his wife for life, remainder to the heirs males 
of their two bodies, remainder to the ufe of the will of John 
the elder, £rt\* And after feveral arguments at bar. Holt chief 
juftice delivered the opinion of the other two judges, and his own, 
(Rokcby'plWce dying laft term). The queftion is, whether the re- 
mainder limited to Peter be a remainder contingent or vefted. If 
it be contingent, then the leflor of the plaintiff has no title j if it 
be vefted, then he has a title. And we are all of opinion for the 
plaintiff. The cafe is no more than this : John the elder fettles 
the lands in queftion to the ufe of himfelf for life, remainder to 
John the younger for his life, remainder to the firft, ©V. fons of 
John the younger in tail male, remainder to John the younger in 
tail male, remainder to John the elder in tail male, remainder to 
John the elder in fee j then the elder John by his will devifes the 
lands, after the death of John the younger without iffue, to Thomas 
in tail male, remainder to Paul in tail male; and if Paul dies 
without iffue male, none of his other brothers living, then to Pe- 
ter and his heirs. It is urged, that thefc words [and none of his 
other brothers living] put the remainder in contingency. But we 
are of tire contrary opinion, viz. that it is vefted. For if thefe 
words had bcerf omitted, it had relbmbled all other limitations of 
remainders, and the words [none of his other brothers living] do 
not by any means qualify the remainder, but amount to no more 
tlun what was faid before; for remiii\der9 being limited to •Thomas 
and Paul before, precedent to this limitation to Peter , it cmld 
never take effedt fo long as Thomas or Paul lived; and therefore 
thefe words make no addition to the will, and therefore cannot 
make a contingency ; for lb long as John, Thomas or Paul lived, 
the remainder to Peter could not take effect : arid if thefe words 


fliould be taken fo ftrong, as to make a contingent remainder, they 
.would deftroy the eftate tail to Thomas , which is exprefaly given 
by the will ; for if Thomaf had iffue a fon and died, and then John 
died without iffue, and then Paul died without iffue, this contin- 
gent remainder would veft in Peter, and defeat the iffue of Thomas , 
though an eftate tail was exprefsly given to TLomas by the will} 
which is the exprefs cafe of Spalding v. Spalding, Cro. Car* 185. 
where lands were devifed to B. in taji 'after the death of A. and if 
If car ^i' Ch ^ iec ^ ’ n l ^ e bfe o£ A. then C. fliould be his heir} B, had iffue a 
RoUty. ^ on » anc * died, living and it was, adjudged, that this fliould be 
expounded, if B. died without iffue living 4 . and not by way of 

contin- 
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contingent remainder, becaufe then it would abridge the former 
cxprefs limitation ; but that it was a remainder veiled to take effedt 
upon the death of B. without iffue. And Cro. Ja. 41.5. Webb. v. Irrot.llii. 
Herring ; devife to his fon after the death of his wife; and if his *sJ a.roc6oa. 
three daughters, or any of them, Ihould furvive their mother, and vt 
brother and his heirs, that then they Ihould have it for their lives ; 
two of the daughters died in the life of their brother : adjudged, 
that this was not a .contingent limitation, but only a direction of 
the time when it Ihould commence. So here, thefe words are 
explanatory, when the remainder to Peter (hall take effedt in pof- 
fcfiion ; and not reftridtive, that it (hall not take effedt, unlefs that 
happens. Then if one confiders the other words of the will 
[Laftly, (Sci\ which are in effedt, that his delire was, that his 
eftate Ihould defeend to his name and pollerity, and not to Gran- 
gers, and that the furvivor of his fons Ihould have all * and that 
if his fons left only daughters, that then they Ihould take equally : 

Now if this Ihould be conftrued a contingent remainder, it would 
defeat the teftator’s defign, and let in the daughters before the fons ; 
for if Paul died without iffuc before Thomas , and Peter died leaving 
iffue a fon and a daughter, and Thomas died without iffue, the 
daughter would take this eftate before the fon, and defeat the will 
of the teftator, that it Ihould defeend to his name ; and fo of col- 
lateral kindred. [“ Quaere of this laft, if it be not miftaken by the 
** reporter? 1 ’] 

Objection by ferjeant Wright, in bis argument, that thefe eftates 
devifed by the will are executory devifes and void ; for John has 
an eftate tail by the limitations in the fettlement, and thefe devifes 
ought net to take effedt but upon his death without iffue, and fo 
the devifes are executory and void. Anfwer : That indeed thefe 
devifes would be void, if there was no more in the cafe. It is 
Pell and Brown’s cafe, in Cro. Jac. 590. But as the cafe is here, 
a man feifed pf a reverfion, expedtant upon an eftate tail, devifes it, 
after the death of the tenant in tail without iffue, to another in tail * 
this is not an executory, but an immediate devife % and the words 
[from and after] are only a declaration when it (hall take effedt in 
poffdfion. And it refembles the cafe of Pafmere v. Prowfe, 10 Co. 

107. a. where a man makes a leafefor years, if the leffee lhall fo 
long live, and afterwards grants the reverfion to another, habendum 
to the grantee for life, cum per mortem aut forisfaSluram of the 
leffee, cut aliter accident ; and it was refolved, that the reverfion 
paffed immediately ; and the cum per mortem, (Sc. is as much as 
to fay, to take effedt in pofleflrah cum per mortem, (Sc. The lame 
point adjudged 3 Cro. 323. pi. 14. which is confirmed, 1 Sound, 

151, 152. So here, though the eftates devifed are after the death 
of John without iffue, yet the reverfions pafs immediately, only 

6 S they 
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they will not take effedl in pofleflion till then ; but neverthelefs pre- 
fent eftates in reverfion do pafs. In fadt, if John had not had any 
Executory de- eftate tail in the land, but the devifes had been after the death of a 
ftranger without iflue, thefe had been executory devifes, and void 
by reafon of the remotenefs of the poflibility ; but here they are li- 
mited after the determination of the particular eftate. 

Objedlion. 'fhat the eftate tail in John the elder will deftroy this 
devife. As if A . was tenant for life, remainder to B. his ion in 
tail male, remainder to A. and the heirs male of his body, re- 
mainder to A. in fee, A. has iflue another fon C. and devifes his 
remainder, after the death of B. without iflue, to C. his fecond fon 
in tail male. It was objedted, that this devife could never take 
effedt, and therefore that it was ill, becaufe the eftate tail in the 
father will defeend in the fame order, and interpofe between the 
eftate devifed by the will, and the devifees refpedtively will take 
the old intail by defeent, which will exclude the new eftates limited 
by the will; and the devife of a remainder, which can never take 
effedt in pofleflion, is void. So here, becaufe the tail devifed by 
the will cannot by any poflibility take effect in any of the funs, 
becaufe they ought to take by the old intail as heirs males to John 
the father, and the devife gives no more, nor otherwife, than they 
take by the intail, and therefore it is void. The which is apparent 
by the comparifon of the defeents ; for the eftate tail devifed by the 
will expires acquis pajjibus with the eftate tail in John the elder; and 
therefore if the fee in John the elder, out of which this devife takes 
Differencebe- effedt, was a remainder, it would be void. But here in this cafe 

matndeVtnd * s 3 rever ^ on » an ^ *h° ,J gh fuch a bequeft of a remainder would 
a reverfion. be ill, yet it will be good of a reverfion, though it could never by 
any poflibility take effedt in pofleflion. And this is the exprefs 
difference in Chclmley's cafe, 2 Co. 5 1. a. And the reafon is, bo- 
caufe tenant in tail holds of him in the reverfion, and he of the 
chief lord. If a man makes a feoffment in fee, to the ufe of him- 
felf for life, remainder to his firft fon, &c. iatoail, remainder to 
bimfelf and the heirs males of his body, remainder to himfelf and 
his heirs, he has but a reverfion ; and though the tail devifed out 
of it can never take effedt in pofleflion, yet it is a good devife of 
fuch eftate in reverfion ; for John the brother will hold of Thomas , 
and Thomas of the chief lord, and the lord fhall avow upon Thomas 
modo et jorma praedifiisi fo that it creates a feignory and tenancy, 
though it can never take effedt in pofleflion, and this is a found di- 
verfity. But then fuppofing that this fee in Join the father had 
been a remainder, and fo the devifes in the will void, yet the lef- 
for of the plaintiff will have a good title ; for the words of the will 
fufficiently explain the intent of the teftator, and the limitations will 
be good; but by matter dehors, viz. that the devifor was te- 
nant 
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nant in tail, and has not given any larger eftate, fo that when the 
common recovery comes and docks the eftate tail of 'John the 
cider, and fo removes the the impediment, the eftates limited in the 
will being good in point of limitation, the remotio ' impediment 't re- 
vives the will, and the title of the leffor of the plaintiff. And 
therefore judgment was given for the plaintiff. Ex relatione m'ri 
yacob . Afterwards, upon error brought in the Exchequer-chamber, 
this judgment was affirmed. Ex relatione m'ri Willclmi Tv/ly. 

And afterwards a writ of error was brought upon thefe two judg- 
ments in parliament; ani Eajler vacation, 13’ Will. 3. the judgment 
was affirmed there. Ex relatione m'ri baronis Bury. 


Rex verf. Knight and Burton. 

TJfOLT chief juftice delivered the opinion of the court in this S. c. 1 Salk, 
manner, after motions had been feveral times made in arreft of 375*^7j* 
judgment, after verdidt for the King. The informations are very fo r 7a7fciy^n- 
j ike the one to the other, and therefore I (hall join them together, dorfiog F.x- 
This againft Mr. Knight is an information by the attorney-general, 
ihewing, quod cum quinto J unit oSiavo Will. 3. three or more of 4 R cp . b. 
the commiffioners of the treafury caufed divers bills to be iffued at Cro. Jac. 19,. 
the receipt of the Exchequer, according to the form of the ftatute , 37> 
in the faid cafe made and provided; Mr. Wright nuper receptor ge- 138. * 

neralis cujlumarum cxiftens , and not ignorant of the premiffes, frau- 6 Mod * z 8 9 -' 
dulently and with defign to make great gains to himfclf, falfely 
indorfed, or caufed to be indorfed, twenty of the faid bills, qtuiji 
receptae cJJ'ent pro cu/Iumis, and the fame day and year paid them 
into the receipt of the Exchequer, as if they had been truly indorfed. 

There is a difference in that againft Burton , viz. that he is fhewn 
to be nuper receptor exeijae , and the falfe indorfement to be as re- 
ceived for cuftoms. Upon not guilty pleaded by the two defen- 
dants to thefe two informations, Mr. Burton was found guilty of 
the whole, and .Mr. Knight was found guilty as to the falfe in- 
dorfement, and rot guilty as to the payment of them in. And 
we are of opinion, that judgment ought to be arrefted. I will 
fpeak to them both together, fince the one very much refembles 
the other. But the fubjed being unufual, I fear that I fhall not 
make myfelf intelligible; but I will do my endeavour, that the 
reafons of our judgment may be apprehended. And before I pro- 
ceed to the particular objedions, I will confider what particular 
fads with relation to thefe Exchequer-bills, are criminal. 1. It is. Re '^ v "j^ 
a crime in a receiver, who has the King’s money in his hands, to bliiJ*when he 
pay the King in Exchequer- bills inftead of money. 2. if he writes has money, 
the name of any perfon upon the back of the bill, intimating that indorfwg the 
it was paid into his hands, where it was not, it is a great crime. 
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Payment of 3. If by agreement between the receiver, &c. and the teller, the 
bill^wifere rece ' vcr pay the King in bills, where he ought to pay him in 
it might to be money, it is alfo a great crime. As to the firft, though they are 
i-i money, payable as money in many cafes, yet they are not lo in all : as 

h#t r* 1 ** they are not payable as money by collectors, unlefs that they were 
bniiare'pay- received by them for the aids of which they are collectors; fo if 
able as money, they are paid to a receiver for one aid, they are not money to dis- 
charge the receiver of another aid. As if bills be paid to the re- 
ceiver of the cuftom?, they fliall not be money to difeharge the 
receiver of excife, but only to difeharge the cuftoms for which they 

were paid. This appears by the firft aCt, 8 Will. 3. cap. 6. and 

by the fecond aCt, cap . 20. But it is objected, upon one claufe in 
the.fecond aCt, fol. 384, 385. that a receiver may buy bills, and 
pay them to the King inftead of ready money of the King’s in the 
hands of the receiver, which he may detain ; and they infift upon 
the general words at the end of the faid claufe. But that can never 
be the intent of the faid adtj but the words ought to be underftood 
refpeCtively, otherwife it would make a confufion in the Kino’s 
revenues. For according to fuch ftriCt conftruCtion, if a man fhouM 
owe money to the excife-office, he might pay it in exchequer- bills 
to the receiver of the cuftoms. And alfo it is againft the authority 
of the adt of parliament to keep the King’s money, and pay him 
in bills j for if a receiver retains the King’s money, and pays him 
in exchequer-bills, he fruftrates the defign of thefe bills, making 
the want of money greater, inftead of promoting the circulation 
of it ; and that is an embezzlement of the King’s money. 

Faife indorfe- As to the fecond, that it is a falfity, and though no advantage 

“ e „"‘ ofa be made of it, yet it is an evil thing, 'becaufe advantage may be 
' made of it. As if a man forge a faife deed, in which the eftate of 
orgery. y ^ ; s ment j one d to be conveyed to J. N. though J. S. be not 
damnified by it, yet it is crimen Jalfi, and puoiftiable by reafon of 
the tendency that it had to have defrauded him. 

Payment of As to the third > il is a fraud in the receiver, to pay in bills, when’ 
the King in he ought to pay in money ; and in the teller, to receive it, when 

hou’chuo'be he ou 8 ht t0 receive money } and therefore they cannot be received, 
in money, without the mark appointed by the a<ft of parliament firft imprefied 
upon them. 

But here there is none of thefe fads charged upon either of thefe 
defendants in thefe informations. The one is not faid to be caftiier, 
nor the other receiver, at the time when thefe bills were paid into 
tlie exchequer j but only nuper caftiier, and nuper receptor $ nor is 
it laid, that the name of any one was put upon thefe bills, nor any 
combination laid between thefe defendants and the tellers. 


2. But 
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2. But to be more particular. Thefe informations are, that the 
one being late receiver of the cuftoms, and the other of the excife, 
falfely indorfed divers exchequer-bills, as if they 'had' been received 
for cuftoms : and fecondly, that they paid them into the exchequer 
as if they had been truly indorfed. Burton is found guilty of both ; 

Knight only of the falle indorfement. 

1. To confider the falfe indorfement. I fuppofe, that the intent 
was, to charge them with a fraud. But it does not appear, that it . 
could be any fraud. If it be, it mud fignify the fetting the mark 
appointed by the adt of parliament } but a falfe indorfement docs 
not fignify that. The mark appointed is, the writing of the name 
of the party who paid it in ; but a falfe indorfement do not import 
that : and then if it be fo, there is no fraud in making a falfe in- 
dorfement, becaufe it is not the mark appointed by the adt. An 
indorfement is only the writing upon the back of any thing which 
was complete before ; but does not imply a figning. As in cafe 
of a bond, as the old pradiice was to make them in parchment, 
and to write the condition upon the back ; when the party came 
and prayed oyer of it, petit auditum Jcripti cbligatcrii praediSli , 
petit etiarn auditum indorfamenti •, and yet the name of the party 
is not fet to the condition : and therefore the word indorfement may 
be true, though no jferfon put any name upon the bill : and then it 
might be falfely indorfed, and yet not have the fign required by law. 

In fadt, if the name of any body had been fet to the bill, that had 
been material. 

Objedtion : Since it is laid as if received for cuftoms, that makes 
it apparent what the indorfement was. Anfwer': That the [as it], 
no body can underftand what it means. 

Objedtion : It is a fallity, and therefore puniftiable. Anfwer : 

If it does not tcy|d to the deceipt of any one, it is no crime. And 
it could not dt&eive any one here, becaufe it is not the fign. I 
cannot imagine why this word indorfement was ufed, fincc there 
is not any fuch word in the adi of parliament. One cannot make 
it goodput by argument or inference j and argumentative infor- Argument!, 
mations are ill, for that very reafon, becaufe all charges ought to 
be (hewn precifely in pleading. It ought to have been laid, that 
the defendants fet tlie name of fuch a one to to the bill, ubi revera 
no fuch perion fet his name to the bill ; or ubi revera there was 
not any fuch perfon. If it had been fo, the information had 
been good y and had charged the defendants with a manifeft cheat. 
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A private per- 
son makes 'a 
falfe indorse- 
ment, no 
crimc,becaufe 
only to the 
prejudice of 
iimfdf. 


Suppofe that the indorfement had been, as if they had been re- 
ceived for cuftonps, yet that would not have been good, to lay it 
with an ac fic. As in cafe of an information or indictment for 
forgery, it would not be good to fay, that the defendant forged a 
falfe deed, quafi a conveyance of fuch lands. So in perjury, that 
which Was (worn ought to be (hewn, and not with a quafi. So 
here, it ought to have been laid, that the defendant made a falfe 
indorfement, continent &c. according to the matter of fadt, with 
which he was to be charged. 

But now if we (hould be indulgent, and contrary to all the 
rules of law, intend that this falfe indorfement was the fetting the 
name of fome body to the bill j let us confider, whether this 
would make. it good. If the defendants had been receivers, or had 
had money of the King’s in their hands when they falfel/ indorfed 
thefe bills, how far that would have made them criminal ; but 
that is not laid here. So that the cafe is no more, than that a 
private perfon, ho officer, nor having any money of the King’s in 
his hands, makes a falfe indorfement upon thefe bills. Whatfo- 
ever it would be in the cafe of an officer, or a man who had the 
King’s money in his hands, yet it cannot be £ crime in him, to 
make fuch indorfement. For firft the bills %e payable into the 
Exchequer, without any indorfement. But then fuppofe they are 
falfely indorfed, that will not tend to the damage of the King, but 
of the party. For fuppofe, bills (hould iflue the firft of January t 
and they are falfely indorfed, paid into the cuftoms the firft of 
jlpril, that will make appear, that they were there all the time of 
jlpril until the time that he comes to pay them, and for all the 
faid time he (hould Iofe his intereft, for they cannot carry intereft 
again, until they are indorfed, paid out. And if this falfe indorfe- 
ment does not tend to the damage of the King, it cannot be a 
crime. As the cafe in Noy 99. where the obligee diminifhed the 
fum, it had been forgery in a ftranger, or in the obligee if he had 
enlarged it ; but in regard that the obligee by dimitiifhing the. fum 
did no damage but to;himfeIf, it was held not to be forgery. So 
here, the falfe indorfement in this cafe is not criminal, beeaufe it 
is no damage to the King, but only to the party in the* lofs of his 
intereft. 

Objection. It is a damage to the contractors, by making this 
bill a fpecie-bill. Anfwer. 1. It does not appear, that there, were 
any contractors. We ought to take notice, that there might be 
fuch, beeaufe the a Qt of parliament fays fo, but not that there were 
fuch in faCt j and therefore if they had relied upon that, it ought 
to have beeh (hewn j beeaufe. we Cannot take notice judicially, 

that 
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that .there were any contractors. And if no perfon appears to be • 
damnified by this falfe indorfement, we gannot judge it to he a 
•crime. But fccondly, the contractors are not obliged to change 
thefe bills,, until they ate paid out of the Exchequer again, which 
•is hot (hewn in this cafe to have been done, nor is there any fign 
fhewn of their having been iffued again ; for upon their payment 
out again, the name of the payer out ought to be fet to them with 
the day of the month j and if that had been fhewn, then perhaps 
it might have been a crime, but yet not till then. This is fuffi- 
cient for the firft part of the information. 

As to the fecond part, which relates to Burton fingly, *uiz. Payment or 
payment of thefe bills into the Exchequer, ac Ji they had been the'Exchfc 
truly indorfed ; I do not well underftand the meaning of the ex- q„er, a ( fi 
prefficn. For if they had been truly indorfed, and truly paid for the r , . ia ‘> been 
ciiftoins, they could not have been paid into the Exchequer by mdorfed * 
Burton, who was cafiiier of the excife. They might have been 
paid by Knight , as received by him for cuftoms but Burton could 
not pay a bill paid for cuftoms, in difeharge of money received by 
him for excife •, and the officers of the Exchequer ought not to 
have received them, and therefore it is no fraud, but a mere im- 
pertinent falfity. And it is no more a fraud, than if a man fhould 
fell a horfe which has but one eye, inftead of a horfe which has 
both his eyes. And fince the teller ought not to have received it, 
if he did receive it, it is a plain miftake. 2. It is not faid, that 
he paid thefe into the Exchequer, inftead of money of the King’s 
which he had received for excife. We cannot intend, that he was 
an officer, bdeaufe he is laid, to be nuper caftiier of the excife j nor 
can we intend, that he had any money of the King’s in his hands, 
becaufe it is not faid fo; fo that he paid it merely as a private 
man : and the bill, notwithstanding the falfe indorfement, is as 
good as it was before. Arid if it was falfely indorfed, andi paid 
as a private man, he has riot aggrieved any body but himfclf ; fo 
that I cannot, ftp, in what the offence confifts, or what it is. 

Poffibly we might intend fome fad, which might be a fufficient 
foundation for an information j but in this information there is not 
one word, that looks like anjr fuch fad. And therefore judgment 
ought to |e arreftecL And it was arrefted accordingly. Ex rela- 
itine niiri Jaioh. 


Davy’s cate. 

\ 

IR Bartholomew Shower moved for a prohibition, to be di- ^chlnc"/ 0 
j reded to the court of Chancery, in a caufe in which the earl ' t0 ftay 
Stamford was plaintiff, and Giohons defendant j and it was on qucitntion. 
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behalf of Davy, who was purchafer under Gibbons, whofe lands 
were feifed upon a fequeftration, for levying fo much money de- 
creed againft Gibbons upon account there. And he founded his 
motion upon this, that the court of Chancery has not any jurif- 
dittion but in perfonal matters ; and therefore this fequeftration 
affe&ing land, and binding the intereft of if, is againft magna 
charta. But the only proccfs which they can iffue there, is againft 
the perfon. And though, where by reafon of fome truft the title 
of land comes in queftion, and therefore the Chancery, to compel 
an execution of the truft in performance of their decrees, have 
ufed to fequefter the lands, which was the firft original of this 
procefs j yet there is no colour for it, when the original caufe of 
fuit is a mere perfonal duty. 

Holt chief juftice. It is Davy, for whom you make this mo- 
tion, and therefore you are not proper to have a prohibition for 
him j but if he be turned out of poffeffion, he ought to bring his 
adlion at common law. For the lands are fequeftered as the lands 
of Gibbons , and it is but his fuggeftion, that they belong to him ; 
and he would have a prohibition, becaufe he has made application 
to the court, and they will not relieve him. If you make a mo- 
tion for Gibbons, it will be another queftion ; but as'to Davy , he 
cannot have a prohibition. Ex relatione m'ri Jacob. 

Bringar verf. Allanfon. 

u T ^ f ctre f actas a g a * n ^ the defendant as bail, &c. the defendant 

JL demurs. And Mr. Carthcw took exceptions to the feire fa- 
cias. 1 . That it was in bac parte, where it ought to be in ea 
parte. But per Holt chief juftice, in cafe of n /hire facias againft 
bail, bac parte is themoft proper. 2. Exc. That it does not ap- 
pear in the feire facias, where the court was at the time of the 
Waatofthew* judgment; which ought to be fhewn, becaufe it is an ambulatory 
ing where the court ; and if it be not fliewn, one cannot know, to what place 
L°bm form* 1 ' 1 one 0U 8^ lt to f cn< l a certiorari . 27 Hen. 6. 10. b. 3 Cro. 504. 

Teh. 227. But Holt chief juftice faid, that he always thought 
that exception very flight, viz. to fay that one does not know 
where the court is, but it has been held caufe of demurrer in both 
old and new books. But yet it is but form, and .therefore ihould 
have been fliewn as caufe of demurrer. Judgment for the plain- 
tiff. Ex relatione m'ri 'Jacob . 


Newton 
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Newton verf. Rowland. 

I N an a&ion upon feveral promifes againft the defendant as execu- s. C. 1 Salk. 

to y. S. he being an attorney, the defendant pleaded his pri- 2 > 7 - 
vilege in abatement. The plaintiff demurred. Sir Bartholomew s*qJ° * 316 ' 
Shower for the defendant faid, that an executor attorney being plain- Attorney fued 
tiff has no reafon to have his privilege; but it feems otherwife « executor, 
where he is defendant ; for there it feems to be as reafonable as 
when he is fued in his own right. Broderick for the plaintiff : Gage’s Hob. 139. 
cafe, Hob. 177. is exprefs in point to the contrary. Holt chief 
juftice. His privilege extends only to aftions in his own right. 

All the authorities are fo, and it has been often held fo. Re- 
J'pondcas oujler nifi, &c. Ex relatione ttiri yacob. 

Defborough verf. Kclby. 

E ‘ R R O R upon a judgment in ajfnmpf.t , where the plaintiff de- No tIme nor 
, dared upon feveral promifes ; and in the count upon the in- p i ace . 
fin.ul computajfent , no time was laid when, nor place where, the ac- 
count was made between them. Holt chief juftice. It is the fame 
thing, as if a man fhould declare, that at Cambridge the defen- 
dant was indebted to him for goods fold, and not to fay where 
they were fold ; it ought to be, adtunc et ibidem venditis. The 
judgment ought to be reverfed. Ex relatione m'ri yacob. 

Doyley verf. Burton. 

D EBT upon bond conditioned to perform an award. The 
defendant pleaded, no award made. The plaintiff replied, 
and fliewed the award, and affigned a breach, <sc. The defendant 
demurred. And Mr. Eyre took exceptions to the award. 1 . That 
the award did not purfue the fubmiflion ; for the fubmiflion was, R ea( j y , 0 bi 
that it fhould be ready to be delivered at London ; and the pleading delivered at 
was, that the arbitrators made the award a Wejlminjler ready to L jff\ 
be delivered at London , like the cafe in 2 Cro. 577. Holt chief if " s ’ 
juftice. If it be made, it is ready to be delivered ; and therefore if 
[ready to be delivered] had been omitted, it had been well enough, rh- alleging 
The alledging the award to be de et fuper praemijjis t fupplies all the a#ard to 
averments. 2. Exception. That the arbitrators had awarded the u 

bonds of fubmiflion to be furrendered, which exceeded their autho-C^/fuJpii «* 

rity. Holt chief juftice. As to that, it is void ; for they could avcimenti. 
jjot award any -thing concerning them ; and if as this cafe is, they 

t U had * 
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Prohibition 
for citing out 
of the diocefc. 
S.C. 12 Mod. 
252. 


had awarded general releafes to have been given after the delivery 
of the bonds of fubmiflion, the award had been bad, becaufe it 
would not have been mutual j in regard that the releafes would 
have been given after the performance of an adt, which they had 
not had power to award that the defendant fhould do j and confe- 
quently it is void, and fa it fhould never be done ; and fo nothing 
to be done on the part of plaintiff to the defendant, but only 
the defendant fhould pay money to the plaintiff. 3. Exception. 
That the plaintiff does not aver, that he was ready at the place, 
to receive the money. Holt. There is no need, becaufe the defen- 
dant ought to do the. firft adt, and therefore if he does not come 
and tender the money, though the plaintiff be not there to receive 
ij, . the bond will be forfeited. 4. Exception. That the award as 
to the general releafes is uncertain, viz. that they fhould execute 
mutual general releafes according to the extent of the fubmiflion. 
Holt chief juftice. The fubmiflion is fpecial, of all controversies 
between the plaintiff and defendant as adminiftrator, Cdc . fo that 
that explains the generality of the award. Judgment for the plain- 
tiff. Ex relatione m'ri 'Jocob. 

Machin verf. Moulton. Ante 452. 

T H E plaintiff declared in attatchment upon the prohibition, 
&c. And Mr. Broderick argued for the defendant, that the 
words of the 23 Hen . 8. cap. 9. are general, viz. that a man fhall 
not be cited out of the diocefe or peculiar, where he fhall be 
dwelling ; but that reftraint ought to be limited to fuch cafes only, 
where .the jurifdidtion, within which the party dwells, hath conu- 
fance of the caufe for which the party is cited out of the diocefe : 
for if it were otherwife, the fubftradtion of tithes in this cafe 
would be difpunifhable. A diocefe is a jurisdiction, and not the 
defeription of a place as terminated by metes and bounds. And 
therefore in this cafe the party cannot be faid to be cited out of 
his diocefe, becaufe no remedy could be had againft him there ; and 
therefore as to that he is not within the diocefe. This notion ap- 
pears by the cafes in 1 Roll. Rep. 328. Cro. Car. 27. 13 Co. 4 . 
So if a peculiar is in two diocefes, and a man who dwells in one 
of the diocefes in the peculiar, is cited to the court of the peculiar 
held in the other diocefc ; that is not a citing out of the diocefe, 
becaufe it is within the peculiar. 1 Roll. Rep. 329. Therefore 
fmcein this cafe the tithes arofe within the diocefe of York,' he is 
not cited out of the jurisdiction, nor confequently out of the 
diocefe. For by the ftatute of 32 Hen 8. cap. 7 the fubftradtion 
of tithes is made local; for by the words of the adt the party 
offending fhall and may be cited before the ecclefiaftical judge of 
3 the 
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the place, where fuch wrong fhall be done. In Winch. Entr. 576. 
there is a fuggeftion for a prohibition, for proceeding before the 
archbilhop, where the caufe was tranfmitted by letters of requeft ; 
becaufe by the ftatute 5 6 Ed. 6. cap. 4. proceeding againft 

brawlers in churches and church-yards is limited to be before the 
ordinary of the place where the offence {hall be done. The cafe 
in 1 Keb. 48 1 . is a cafe in point. And in the cafe of 2 Roll. Rep. 
448. the tithes are laid to have arifen within the peculiar. There 
is a cafe in 3 Mod 2 1 1 , where it is held, that a taxation in another 
diocefe is local, and will fubjeft a man to be cited there, (it is faid 
by inference) much more will tithes fubjeft a man, for they will 
make a man an inhabitant to many purpofes. Jenner ferjeant e 
contra for the plaintiff. The words of the aft are exprefs for the 
prohibition, and fuit for tithes is mentioned in the preamble. And 
there is an opinion in point, 2 Brownl. 28. confirming the generality 
of the words of the aft ; and there is no authority againft it. There 
is alfo a cafe of a legacy in 2 Brownl. iz. and for words 191. [But 
of perfonal things there is no doubt.] It is a rule in the canon 
law, that forum fequituy vetim. And the cafes in 1 Roll. Rep. 328. 
and 1 Cro. 97. are ftrong cafes for the plaintiff. 

The court awarded a confultation ; becaufe by the ftatute of 
32 Hen. 8. cap. y.feSl. 2. the fuit for with-holding of tithes inex- 
■prels words is appointed to be before the ordinary of the place 
where the wrong was done. But if it had been in another cafe, it 
had been within the 23 Hen. 8. cap. 9. and the prohibition 
.fhould have continued. 


Epifcopus Salifhury verf. Philips. 

E RROR upon a judgment in quarc impedit after verdift for y f Vo1 ' +51 ’ 
the plaintiff. s. C. .Salk. 

43- 

The plaintiff declares, that A. and B. were joint-tenants of the sc^Mod 
advowfon of the church in grols ; and being jointly feifed, by in- J2l i 
.denture between them agreed, that they fhould ftand leifed of that Di - 2 9- P 1 - 
advowfon in common, and prefent feverally by turns ; and lays l’e- Comp 
veral prefentations by each of them ; and the plaintiff claims as Incumb. 8v«. 
executor to his father, the affignee of one of the faid parties, fora "7- ca P- 8 * 
difturbance in the time of the father. The bifhop pleaded, that 
it came to him by lapfe. The plaintiff replies, and fhews that he 
prefented Sims within fix months, and the bifhop refufed him. 

The bifhop rejoins, and confcffes the prefentation, and that the 
clerk came to him, and that he gave him time to prepare for his 
examination for three days, and that the clerk went away, and ne- 
ver 
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ver returned. And i(Tue upon the rejoinder, and verdidt and judg- 
ment for the plaintiff in the Common Pleas. Mr. Carthew for the 
plaintiff in error, affigned a variance between the original and the 
The writ wu declaration. .Th$ original was, praefentare ad ecclejiam de Staunton, 
thechurch^f a °d an d declaration was, Staunton alias StauntOk-Fitzberbert. But 
S/luntZ, and per Holt, one name is enough, and therefore non allocatur. 2. Ex- 
t he count was, ception. It appears, that the plaintiff has not any title. For, 
X °lh°“tau*ton l ' This indenture nil operatur, but is only good by way of cove- 
fitzberbtrt. nant j for if it was in cafe of lands, it would not amount to a 
partition j for nothing can do that, but what divides the title, and 
makes feveral rights to feveral parts, which cannot be in this cafe 
of one intire thing. And if it be admitted, that this agreement 
would make them tenants in common ; it would neverthclefs be 
ill, for they could not prefent fingly ; and if they do, the clerk 
may be refufed. Nor could the one of them %rant the whole, 
which each of them ought to have, if this fhould amount to a divi- 
sion, for they cannot have part of an intire thing; and fo two ad- 
vowfons fhould be made or one. And there is no cafe in all the 
books of the law, which warrants it. Holt chief juftice, doubtlefs 
they may make partition, to prefent by turns, and that will divide 
the inheritance aliquatenus, and create feparate rights, fo that the 
one fhali prefent in the one turn, and the other in the other, 
which is a fuflkient partition ; for partition of the profits is a parti- 
tion of the thing, where the thing and the profits are the fame. 
Partition by J^deed it cannot make two advowfons out of one, but it can create 
flanV^felfed, diftinft rights to prefent in the feveral turns. But if this fhould 
to prrfeot te not make a good partition, the queftion is, if one of them prefents, 
an( * bifhop does not refufe his clerk for that reafon, but refuies 
him obftinately without any caufe, and a quare impeait is brought, 
and admitted to be good ; whether the grantee fhali not recover his 
prefen tation. The chief juftice thought this to be a very plain cafe. 
But at another day, becaufe Mr. Carthew was fo pofitive in the 
matter, that there were no authorities in the books which warrant 
this cafe ; he faid, that by Wefm. 2. cap. 5.. if divers perfons, 
claiming an advowfon, make compofition upon record, to prefent 
by turns, and this compofition is executed by prefentation by one 
or the parties, the other may have a Jcire facias upon this agree- 
ment, being upon record, and he is not put to his quare impedit ; 
and that not only in a cafe of a difturbance by one who was- party 
to the agreement, but by a ftranger. And that ftatute does not 
extend only to privies in blood, but alfo as 2 Inf. 362. fays, to 
ftrangers alfo, which muft be of tenants in common. In 2ti Hen. 
8. Dier. 29. pi. 194. if tenants in common of an advowfon make 
compofition to prelent by turns, and that is executed of all parties, 
in a quare impedit brought by any of them they have no need 
to make mention of the compofition ; which fhews, that by the 

com- 
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compofition the inheritance and right is fevered, and a feparatft into- 
reft veils in each of them, to prefent alternately. The only 
difference is, that cafe of coparceners, they being privies in 
blood, the partition may be by parol j but between tenants in com- 
mon it muft t>e by deed. Fitzh. nat. . br. 62. d.f. 1 r Hen. 4. 3. b. 

And in Co. Entr. 496. b. grantee of a next avoidance, by a man 
who was fo to prefent by turns, declares in quare impedit pofitivcly 
upon his grant, • that he was pojfejjionatus de advocat'tone ecclefiac 
praediftae pro prima et proximo vacatione ejufdem. And in Fitzh. 
nat. br. 62. a. there is a ilronger cafe, where a manor with an 
advowfon appendant defcended to two coparceners, and they made 
partition of the demefnes, and to prefent feverally by turns to the 
church ; this was ^,good partition, and the advowfon was appen- 
dant at one turn to one part of the demefnes, and at the other to 
the other. 

Mr. Carthev) cited a cafe in 2 Mod. 97. to the contrary. To 
which Holt chief juftice in ira faid, that no books ought to be 
cited at the bar, but thofe which were licenfed by the judges. 

Judgment was affirmed. Ex relatione m'ri Jacob . 

Rex verf. Higginfon. 

A N information was preferred againft the defendant for main- Cafo n 
tenance contra formam ftatut. The maintenance was laid in 
Chejler. And upon not guilty pleaded, the record was lent to V.nance he- 
be tried in Chejler by mittimus • and the mittimus was, in informa- formation a«d 
tion for maintenance contra formam ftatuti faSl. contra manute- mittimus . 
nentes et embraceatores necnon illegitimas emptiones titulorum. And 
the, defendant upon the trial was found guilty. Mr. Northey moved 
in arreft of judgment, that the judge who tried the caufe, had not 
any authority j for the information is general, contra formam ftatut. 
and the mittimus is confined to an information upon 32 Hat. 8. 
cap. 9. thefe words in the mittimus being the very words in the 
title of the aft of Henry VIII. and fo he had not authority to try 
any information upon all the laws agaipft maintenance in general. 

And for this exception the verdift was fet afide. For per Holt 
chief juftice, though an aftion will lie apon this ftatute, as appears 
3 Cro. 735. Raft. Entr. 430. yet the queftion is, if where there are 
feveral ftatutes, ayhich inflict feverat diftinft penalties upon main- 
tained of fuits, &c. and an information for maintenance concludes 
generally, as in the prefent cafe, it is not a good defeription of fuch 
information,' that it is an information againft one of the faid ftatutes 
in particular. For this information is not only againft the ftatute 
of 32 Hen. 8. cap. 9. but alfo againft Artie, fuper chart, cap. 1 1. 

6 X and 
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2nd | Ric. ft. cap. $. apd all thje other ftatutes. And therefore 
ythe information being general upon any .other ftatute, the mit- 
iitmi is not gpod, whichreftrafesit to thedatute ofia&wyVfil. 
.only; bgt it is a variance from the jrecord®with which it ought 
.to agree* And therefore; it ought to be tried again. Ex relatione 
m'ri Jacob. , ’ 


Starke *uerf. Cheefemaa. 

s.^c. 1 s»rk. JN an adion upon the cafe upon a bill of exchange, the plaintiff 

earth 509. X * n his declaration declared upon a bill of exchange, and that he 

Drawing • offered it to the perfon upon whom it was. drawn, and he refufed to 
bill of ex- pay jt, per quod the firil drawer devenit onefixbilis per confuetudi - 
afluTpro-" nem * ^ c ' and there was an indebitatus ajfiimpfit , and a quantum 
. mife. meruit , in the declaration. Judgment by default, and a writ of 
1 Vent. 1 $2, inquiry of damages, .and intirc damages given. And now it was 
iLev. 2 8 o. movC( * in arrreft of judgment, that as the matter flood upon the 

1 Vent. 27, firfl count, this adion v. as founded upon a deceipt, the bill not 

44 - being paid according to the warranty, every one who draws a bill, 

Cro°jac! 4 44. warranting the payment of it; and therefore being in the nature of 
Comb. 32. an adion for a deceipt, which is a tort, it cannot be joined with 

V* Hard - an ajfumpfit, which is founded upon a contrad ; and therefore for 

Hob. 1S0. want of laying an exprefs promife, it was ill, intire damages being 

2 Keb. 695. given. Nortbey faid, that the adion was founded upon the cuftom, 

1 Cro* 302. ant * that the obligation arofe by that, and therefore the adion 
See 1 WHfon is maintainable, without (hewing a promife. Cro. Car. 302. A 
183. and 3 d ec | ara tjo n upon a bill of exchange, without (hewing any promife, 

"sjo'.wd and the roll is fo. 2. This founds all in contrad, (or the cuftom 
1663, to raifes a promife in law, that the drawer will pay the money, if the 
2B 7 urro 67 P er ^°° u P on whom it was drawn refufes to pay it. And 2 Cro. 
ic ind'i*^’ 3°7- fays, that if a merchant accepts a bill, it has by the cuftom 
101229. and the force of a promife, to compel him to pay the money. Holt 
U. Hard, 2. c hief juftice, at the beginning, feemed to agree with the ohjedion, 
and faid, that he who draws the bill warrants the payment of it, 
and if he does not, it is a deceipt, and one may have an adion up- 
on it ; but then they ought not to join it with an adion upon a 
promife. That is the reafon of the cafe of Sir John Ijaljton and 
JanJbtt , Mich. 7 Will. 3. B. R. Ante 58. In the time qf a Cro. 
they were not arrived at this way of declaring upon bills of ex- 
change. Gould juftice cited i $id. 306, that if a u>an brings afr 
fumpfit for the arrears of an account, where the adion formed is 
debt ; he ought to lay an exprefs promife, to maintain the adion. 
Holt laid, that the notion of promifes i& few was. a wefephyfical 
notion, for the law makes no promife, but where there is a pro- 
mife of the party. Afterwards, in this term,, judgment was given 
1 for 
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for the plaintiff, becaufe the drawing of 'ihfe bill wfs ah a&ual prb- 
mife. Ex relatione m’ri Jacob. 

Epifcopus St. David verf. Lucy. Ante 447. * 

P ENDING the fuit againft the bifhopof St. David's before Anwthbifliop 
the archbifhop, he appealed to the delegates; and pending his ^ a de a p n riVe * 
appeal, he moved in B. R. Pafcb. eleventh of this King, for a pro- Whop* • 
hibition to be dire&ed to the delegates upon divers ‘fu'ggeftions, which Shaw - P*r. 
prohibition Was denied. ’[See before, 451.'} After which the com- f *q' c 'P’ , °* 
miffioners delegates over-ruled his appeal, and the archbifhop pro- 
nounced fentcnce of deprivation againft him j from which fen- 
tence he appealed fb the commiflioners delegates ; and feeing that 
they were of opinion to affirm the fentence, he moved by his coun- 
fel for a proliibition now to be granted by this court to the com- 
miffioners delegates, to flay their proceedings in the appeal from 
the fentence of the archbifhop; upon a fuggeftion, 1. That by the 
canon law the archbifhop alone could not deprive a buhop ; and, 

2. That the delegates refufed to admit his allegations ; ar.d thfc 
counlel for the prohibition argued, that the archbifhop had not any 
authority over his fuffragan bifhops; that the bifhops are lords of 
parliament, and fo peer to the archbifhop, and therefore he could 
not have authority over them, quia par in paretn non agit; that 
there are no iuftances of fuch proceedings, nor hath this point 
been determined in our books; and therefore being a matter of 
great confequence, it ought to be fettled by maturfe deliberation. 

That the deprivations of bifhops, which have been heretofore, have Deprivation; 
been by the ecclefiaftical commiffion, or in convocation, or by of whop, 
aft of parliament; and therefore by Littleton's rule, if fuch a thing 
might have been done, it fhould be intended, that it would have 
been put in practice before this time. That though the archbifhop 
may vifit and cenfure the bifhops, yet it does not follow that he 
can deprive; becaufe deprivation does not follow the vifitatorial 
power, as a neceffary confequence. That the law has provided for 
the temporalties, as 14 Ech>. 3. cap. 3. that their temporaries fhall 
not be leifed into the King’s hands, but upon lawful caufe, and 
judgment thereupon given according to the law of the land ; and 
2$ Edw. 3. cap. 6. that their temporalties fhall not be fcifed for a 
contempt; and that in the cafe of the archbifhop of York and the 
bifhop of Durham , irt Ryliy's placita parliamentaria 1 35. there is a 
diftm&ion made between their temporal ftate and their ecclefiafli- 
cal y and the 1 archbifhops have no authority over them as to their 
temporal ftate ; and therefore fince this fentence of deprivation takds 
ayyay their temporalties from them, over which they have no jurif- 
’’diiftton, the King’s Bench will grant a prohibition, to examine in- 
to 
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to the jurifdiftion of th% archbifhop, to the end that if he has not 
fuch jurifdiftion, the biihop may not be deprived of his tempo* 
rallies. Another objection was made, that the fame commilfio- 
ners, who were in the commiffion of delegates upon the appeal 
propter gravamen, were eommiffioners in the com million upon the 
appeal to the merits, where the whole matter, as well the grava- 
men as the reft of the caufe, might be urged j and fo they would 
be judges in the fame caufe which they had determined againft 
the biihop upon the former appeal, which was unreafonable. E 
contra , it was argued, by the Attorney General and the other coun- 
fcl for the promoter, againft the prohibition, that the fuggeftion 
for the prohibition was founded only upon the canon law, and not 
upon the common law of any aft of parliament ; and therefore 
very proper before the delegates upon the appeal, but not any ground 
A biihop lord f or a prohibition. And as to the objeftion, that the biihop is a 
in refpefTof' l° r d of parliament, that is only in relpcft that he holds his tempo- 
the temporal* rallies by barony, which temporaries are annexed to his bifhop- 
**“• rick, and therefore being deprived of the bilhoprick, he will in 

confequence be deprived of the temporalties, and of his feat in par- 
liament There is not any other jurifdiftion for fuch purpofe, for 
the convocation is more properly a legiflative than an executive 
authority. If the archbifhop has no fuch authority, what is the 
meaning of the exception in 23 Hen. 8. cap. 9. that biihops may 
be cited out of their diocefe? The aft as to clergymen in ge- 
neral was reafonable, becaufe there is a jurifdiftion within the dio- 
cefe, to which they are fubjeft; but the exception was of neceflity 
in cafe of biihops, becaufe they were not fubjeft to any other ju- 
rifdiftion than that of the archbifhop. Before the ftatute of iy 
Car. 1. cap. it. which took away the High Com million Court, 
which ftatute is fince confirmed by 1 3 Car. 2. cap. 1 2. they pro- 
ceeded before the eommiffioners appointed by virtue of the power 
given to the Queen, by 1 Eliz. cap. 1. and the biihops were deprived 
by them, becaufe it was a more expeditious way of proceeding; 
but now by the faid afts the old jurifdiftion is reftored, as it was 
upon 26 Hen. 8 . cap. 1. And alfo upon 2 gCar. 2 . cap. 9. which 
takes away the writ de baeretico comburendo , there is a laving for 
the jurifdiftion of arch biihops and biihops, &c. * 

Wright King's ferjeant of the fame fide urged, that a power of 
deprivation was incident to the vifitatorial power; and the cafe in 
Ryley 186. admitting the power of the archbifhop in fpiritual 
cafes, it mull follow of confequence, that he has a power of. de- 
privation; becaufe deprivation is the punifhment proper f<pr io nic 
cafes. 
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This matter was moved feveral times at fne bar. And the whole , 
court was of opinion, that the prohibition Humid not be # 

And as to the authority of the archbiHiop, Holt chief .juftice laid, 
that there are archbifliops, who have authority over their fuffragan 
bifliops } and there are primates, who are fuperior to them. The Archbiflwpi. 
archbifliopof Spalata fays in his book, that an archbiHiop has the 
fame authority over his fuffragan bifhops, that the bifliop has over 
his inferior clergy ; and though there may be a co-ordination jure 
divino, yet there is a fubordination jure ecclejiajlico qua bumano ; not 
of neceflity from the nature of their offices, but for convenience. 

And for what other purpofe have archbifliops been inftituted by 
ecclefiaftical conflitutions ? The power of an archbiHiop was very 
great here in England anciently; the famcjurifdidion of fupremacy 
as the patriarchs of Conjlantmople , &c. The pope ufed to call 
him, alterius orbis pnpam, and he exercifed the fame jurifdidion 
with him. Theodor e, who was archbiHiop foon after the full con- 
ftitution, not more than the fourth, fifth, or fixth, of St. Aujlin , 
deprived IVinifred bifliop of York, for the fai.i fee was not then 
metropolitical, but fubjed to the archbiHiop of Canterbury ; and 
vet at the fame time there was a council held; and Beda commends 
Theodore for it. But afterwards in the time of Henry I. and King 
Stephen, the pope ufurped the authority of the archbifliops ; in 
exchange for which they became legati nati of the pope. See for 
this Roger Twijden de fcbifmate ; and that is the reafon why this 
practice cannot be found to have been put in life for fo long time ; 
for when the archbiHiop had diverted himfelf of his fupremacy, and 
the pope had gained all his jurifdidion, the bifliops being created 
by the pope, and confequently having better intereft at Rome , at 
leaft as good as the archbiHiop, it was in vain to intermeddle. And 
if there are any inftances found, of bifliops who were deprived in 
the faid time, it was where the archbiHiop had more intereft with 
his holinefs, and fo the bifliop perceiving it acquiefced. But at 
this day, by the ad of Henry 8. this jurifdidion is reflored. It was 
always admitted, that the archbiHiop had metropolitical jurifdidion,- 
and the bifliops fwear canonical obedience to him; and where there 
is a vifitatorial power, there is no reafon to queftion the power of 
deprivation ; for the fame fuperiority, which gives him power to 
pafs ecclefiaftical cenfures upon the bifliops, will give him power 
to deprive, it being only a different degree of puniftiment for a 
different degree of offence. This appears upon the ftatutes 26 
Hen. 8. cap. 1. and 1 Ellz. cap. 1. where, notwithrtandingthat 
there is not one word of deprivation, but only to vifit, repreis, 
redrefs, reform, corred, and amend ; yet they have been con- 
ftrued to give a power of deprivation. And by virtue of the 
26 Hen. 8. cap. 1. Bonner was deprived. Dr. Burnett the bifliop 
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• of Salijbury in his book of the reformation believes that Bonner 
was deprived becaufe he had accepted letters patent of Henry 8. 
to the bifhop ; .but that cannot be a legal reafon, for he being bi- 
fwpw fl )0 P before for his life, accceptance of a patent durante ''bene- 
patent during placito could not determine it. So the high commillioners, by 
pleaiure. virtue of the a<fl of i Eliz cap. 1. deprived; and yet there is not 


one word of deprivation in the faid ad, but only vifit, dire. as 
in the faid ad of 26 Hen. 8. And the reafon, that it is an inhe- 


rent prerogative in the King, is but an additional reafon ; lor it is 
plain, that before the ftatutc of E'izabctb the King could not have 
granted a commiflion for redrefling and reforming ecclefiaftical mat- 
ters, and therefore the power that they had proceeded from the 
faid ad; for the King exerciles his ecciciiaftical iupremacy by his 
ecclefiaftical judges, as he exerciles his temporal by his temporal 
iudges. And he faid, that he did not know any fubordinate vifx- 
tatorial power in any cafe but th.it of an archdeacon, which is 
a fubordinate jurifdidion, and for informing the billion, and he is 
called ocul s cpijiopi. But where there is an unlimited power of 
vifitation, there muft be of consequence a power of deprivation. 
This jurifdidion of the archbitlmp has notice taken of it in ads of 
parliament. Becaufe that the ad of 16 Car. 1. cap. 1 1. which took 
away the high commi non court, was thought to have leifeucd the 
jurifdidion of archbilhops and billiops ; therefore it was repealed 
quoad \ by 13 Car. 2. cap. 12. And the ad of 29 Car. 2. cap. 9. 
which takes away the writ de baeretico comburcndo , has a faving of 
the jurifdidion of the poteflant archbifhops and bifhops. If iflue 
was joined (as his brother Gould juftice well obferved) in a real 
adion upon the deprivation of a bifhop, to whom could the court 
write, unlels to the archbifjiop ? In cafe of deprivation of a par- 
lbn, the court writes to the bifliop to certify. Then if the arch- 
bifhop had fuch authority, as it is plain he had ; by what law is he 
reftrained ? Mention is made of an old canon of /Etioch, but 


that was never received in England. And if the non-ufage fhould 
be an argument againft it, which proceeded from a particular reafon, 
as appears before, it would alfo be a reafon why bifhops fhould 
never be deprived at all, becaufe no bifhop was ever deprived from 
the time of Henry 2. until Henry 8. and no other jurifdidion can 
be fhewn, to which they are fubjed : for all the fame objedion* 
may be made to the power of the convocation ; for a convocation 
has no power over a peer qua peer; but the objedion will not pre- 
vail, for their peerage is but accetfory, and they have their tempo- 
raltics as they are bifhops. And in ancient times there were abbots, 
who were lords of parliament, and yet their viiitors had power to 
deprive them. So that if any ecclefiaflical jurifdidion is allowed 
to be over them, this objedion will fail. And in- fad it fignifies 
nothing, becaufe their peerage is but grafted upon their being bi- 
fhops 
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Chops. And the notion of the deprivation of bidiops by the con- 
vocation is new, and darted by Sir Bartholomew Shower, and (by 
him) the convocation, has not any fuch power ; and if there was 
fuch power in the convocation, it is prefumable that care would 
have been taken in the adt of Henry Y. that there fhould be an ap- 
peal from them. Farther, it feems by the writ de haeretko com- 
\ burendo , Fitz. nat. hr. 269. that what is done in convocation, is 
the att of the archbilhop, and only the conl'ent of the red of the 
clergy in convocation. He agreed, that the lpiritual court has not 
any jurifdidion in cafe of freehold j but in this cafe the freehold 
follows the perlon being under fuch capacity, He agreed alfo, 
that the lpiritual court cannot examine inltitution after the in- 
duction, fee Hob. 15. becaufe that makes a plenartyj and there 
fore the declaring of inilitution to be void, would be avoiding a 
temporal uCt. hut thefc indances are not like the prefetit cafe. 
The reafon of the cafe in Ryley was plainly becaufe the archbi hop 
punilhed him for matter in which the bilhop of Durham adted in 
his temporal capacity as count palatine of Durham ; which appears 
by the quellions alked, whether the gaol was the gaol of the county 
palatine ? and whether it hid not always been delivered by lay 
people ? And (by him) to quedion this authority of the arch- 
bilhop, is to quedion the very foundations of the government. 
And Gould judice faid, that in 2 lien. 4. 10. a. where the eccle- 
fiadical jurifdi&ions are enumerated, the account begins with arch- 
bilhops. And it appears by our books, that bilhops may be de- 
prived for dilapidations, 11 Co. 4 9. b. 3 Injl. 204. 29 Edw. 3 16. 
a. 2 Hen. 4. 3. b. And fuch deprivation feems to be by the arch- 
bifhop ; for otherwife to whom Ihould the court write ? For 
which reafon it mud be pleaded by whom it was done, as Bro. 
depofitkn , 5. The court cannot write to the convocation; and it 
is drange, if the bidiops are deprivable, that the law Ihould place 
it at fuch a didance, as to refer it to the convocation. And in 
1 Roll. Abr 882. Anfelmus archbifhop of Canterbury is faid to have 
deprived feveral prelates, And there is no cafe, where a perfon 
Rath power of vilitation, but he hath alfo power of deprivation. 
Fitz. nat. br. tit. prohibition. But when there was fuch a lum- 
inary way of proceeding before the high commiidon, it is no won- 
der if fuch a tedious proceeding before the ardhbilhop was not ufed. 
But Holt chief judice faid, that though he was fully fatislied in his 
opinion that the archbilhop had fuch jurifdi&ion, yet he would not 
make that the ground of denying a prohibition in this cafe. The 
matter of the fuggeftion is, that the archbilhop is redrained by 
the canon law from proceeding, &c. without alMance, c. Now 
it muft be, that the court take notice that the archbilhop by the 
common law hath metropolitical jurifdidtion, and for that purpofe 
he was condituted j that there arc two in England, who are pri- 
1 mates 
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mates in their refpedtive provinces j and then they have fufficient 
jurifdi&ion, and being the judges, but perhaps by the canon law 
they ought to take other perfons to their all; liance, yet their pro- 
ceeding without fuch aftiftance cannot be a ground for a prohi- 
bition. If in fadl the archbifhop extended his jurifdidtion farther 
than he could hy the rules of' the common law, that might be a 
ground for a prohibition; but where all the authority that he makes 
ufe of is no more than what the common law allows him, but 
there are fome ecclefiaftical canons, which reftrain him from ex- 
ercifing the jurifdi&ion which he hath by the common law ; that 
is matter proper for the conufance of the delegates upon the appeal, 
but no ground to prohibit them from proceeding. And it is with- 
out precedent, to grant a prohibition to the ecclefiaftical court, 
becaul'e they proceed there contrary to the canons. And Gould 
juftice laid, that it a tortious judgment be given, that is proper 
matter for appeal, and not for prohibition. And of that opinion 
Lord Hobart is expre fflv. And as to the objection concerning the 
commiflioners of the commiflion of delegates, Ih!t chief juflice 
faid, that they upon a fecond appeal could not determine the gra- 
vamen at another time. And il the faid objection Ihould be al- 
lowed, where their courfe is, upon allowing the gravamen to re- 
tain the caufe, there the archbifhop might make the fame objection, 
that they were not proper perfons to be judges for the bifhop, be- 
caufe they had determined the gravamen againft the archbifhop, 
and fo they fhould not proceed at all, it being but the reverfc of 
the faid objedtion. And he was of opinion, that being appointed 
judges by a new commiflion, it was well enough. And the pro- 
hibition was denied by the whole court. And Holt chief juftice 
ordered the counlel for the bifhop to enter their fuggeftion upon 
record, and they would enter the reafons of the denial of the pro- 
hibition. And Holt faid, that if the other party had infilled upon 
it, they could not have moved for a prohibition before their fug- 
geftion was entered upon the toll. Then Mr. Mountague on be- 
half of the bifhop moved the court, that they would grant a man- 
damus to the commiflioners delegates, to admit the bifhop's alle- 
gations. And he compar d it to the cafes where they grant man- 
Jamufes , to compel the granting of probates of wills, and letters of 
adminiftration. But per Holt chief juftice, the King’s Bench can- 
not grant a mandamus to them, to compel them to proceed ac- 
cording to their law. Indeed mandamufes are grantable to compel 
probates of wills, becaufe it concerns temporal right ; and to com- 
pel the grant of letters of adminiftration, becaufe the ftatute diredts 
to whom they (hall be granted. But in the prefent cafe a mandamus 
was denied. Ex relatione m’ri Jacob. 
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Note; that after this denial of the prohibition, the biftiop of F.rro- upo* 
St. David's petitioned the lord chancellor Somers , to have a writ * 

of error upon this denial of the prohibition who having fume pr ° '' 10n ‘ 
doubt, whether it would lie or not, referred it to the attorney 
general ; who certified his opinion to be, that a writ of error 
would lie in this cafe. Upon which the fuggeftion was entered 
upon record, and the denial of the prohibition ; and the writ of 
error was granted, and the whole record brought by the chief 
juftice into parliament. And afterwards upon hearing of his opinion, 
the lords of parliament were of opinion, that a writ of error 
would not lie in this cafe. Note, that Holt chief juftice told me, 
that if the lords had been of opinion, that the prohibition ought 
to have been granted, he never would have granted it. 


Rex verf. Chandler. 

/'T Handler was brought into court upon a habeas corpus, to which 
^ the warrant of his commitment was returned. • And upon two 
exceptions taken to his commitment, he was difeharged. The 
fir ft was, that it did - not appear fufficiently-, that the defendant had 
not fufficient diftrefs (he being committed upon a conviftion upon 
the ne v aft of deer-ftealing) and therefore it was ill ; for if he had 
fufficient diftrefs, the juftices of peace had not any power to com- 
mit him to prifon j but the warrant of commitment only recited, 
that Chandler , of the parilh of Hadley in the county of Middlrfex , 
was convift, &c. and becaufe that he did not pay the forfeiture, 
the juftice iffued his warrant, direfted to all conftables, ?sc. to re- 
quire them to levy the forfeiture by diftrefs, &c. and that the 
conftable of South Minis in the faid county had made return, that 
the defendant had no goods in Hadley , thefe are therefore, &c. 
And per Holt and Gould juftices, the aft of parliament is not'pur- 
fued, for the return of the conftable is nothing to the purpofe. 
Indeed a warrant is appointed by the ftatute to be iffued and re- 
turned j but the ftatute does not fay, that upon the return to the 
warrant, that he has not fufficient diftrefs, he ftiall fuffer imprifon- 
ment, &c. but that for want of diftrefs, he ftiall fuffer imprifon- 
ment, &c. And therefore if there is no diftrefs, nor the pecu- 
niary penalty paid, the remedy for that ceafes, and the offender 
ought to fuffer another puniftiment, and judgment ought to be 
given for that, and there ought to be more than a bare commit- 
ment. If the party was prefent, as in this cafe, upon the con- 
viftion, the juftice ought to adjudge that he ftiould pay the money 
as the aft appoints* and then he ought to detain him for two 
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days, to difcovcr if he hath fufficient diftrefs ; and if it appears 
that he hath not, then he ought to record it, and give judgment 
that he (hall fuffer imprifonment, and commit him prefently. But 
if the party was not prefent, then he ought to proceed in this 
manner : Firft he ought to iflue his warrant for levying the money 
by diftrefs, ahd if it appear to him by the return of the warrant, 
that there is not fufficient diftrefs, then he ought to record that he 
hath no diftrefs, and therefore award that he fhall be committed, 
&c. and upon that iflue his warrant. But a man ought not to 
continue in prifon upon a bare • recital in a warrant without any 
adjudication. There ought to be - a judicial determination where 
fuch infamous punifhinent is to be inflidted It is faid in 8 Co. 
1 20. a. Dr. Bonham's cafe, .that there ought to be a record made 
of it. But Turton juftice was of opinion, that the ilfuing of the 
warrant in this calc was well enough, and fo the commitment 
good upon the return of no diftrefs. 2. The fecond exception 
Con Ha We of W as, that the conftahle of Swth Mims could not return a matter of 
carnot^otum && done * n Hadley, bccaufe it was out of his jurifdidtion. And the 
w. cit of noods whole court was of that opinion. For per Holt chief juftice, if 
*d^ C «!// "' a ^ atute diredts a thing to be done by a conftable, that will give 
a ey. t j icm jurifdiftion ovef the limits of their parifhes. So if a juftice 
cured^by a* e ' P eace diredts his warrant to a particular conftable, he may exe- 
conrtabie. cute it out of his parilh. But where a warrant is diredted generally, 
to all conftables, &c. it fliall be taken refpedtively, to each of them 
within their feveral diftridts ; and not to the conftable of one parilh, 
to take a diftrefs in another parilh. For where a precept or war- 
rant is diredted to men by the name of their office, it is confined 
to the diftridts in which they are officers. And theieforc the con- 
ftable of South Mims could not return this fadt in Hadley. To all 
which Gould juftice agreed ; and he faid, that the return of the 
warrant by the conftable of the parilh where he lived might have 
been fufficient fatisfadtion to the juftice of peace, to ground his 
adjucation upon it. Mr. Nor they .darted an objedtion, that the cpn- 
vidtion ought to be quafhed, before the defendant could be dif- 
F-xecmion up- charged ; for though in a writ of execution the judgment is fliewn 
an d 7 r T‘ (which has no need to be fhewn there) and errors appear in it, yet 
the execution is good, until the judgment be reverfed. So though 
the judgment errors appear in this 1 onvidtion, &c. And alfo the court will not 
be reverted, no tj ce 0 f the convidtion, becaufe it need not be {hewn. But 

' H'Jt chief juftice laid, he doubted of that : for in Bujhels cafe ’in 
Vaughan, the jury were fined, becaufe they gave a verdidt againft 
evidence, and were committed in execution for it in court, which 
was a judgment; and yet they were difeharged in the Common 
Pleas, though therecojd of the convidtion was not before them. 
He faid, he always believed it a ftrong objedtion. But they agreed 
clearly in BuJheWs cafe, that if it had been a convidtion upon a 
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verdict ; they could not have difcharged Bujhell out of execution, 
until the judgment had been reverfed by error. But this point 
was not afterwards moved. Ex relatione m'ri "Jacob . 

Villers wr/I Parry and Moor. Error. C. B, 

Intr. Hil. .10 & i'i Will. 3. B. R. Rot. 179. 

T H E plaintiff fued a feire facias againft Parry and Moor, bail S. c. Com. 

of Sir Talbot Clerk, upon a recognizance in which they lS , 
bound themfelves in the fum l'everally of 2000 /. and the writ was 
to (hew caufe, why the fum of 2000/. fhould not be levied 
upon each of them. The defendants plead, that no capias iffued 
againft the principal. To which the plaintiff replied, and fhewed 
a capias. And upon demurrer judgment in the Common Pleas 
was given for the plaintiff. The demurrer was, that the plaintiff 
ought not to have execution of the two feveral Aims of 2000/. 
and 2000 1 . againft the defendants. The joinder in demurrer was, 
that he ought to have execution of the feveral fums of 2006 /. and 
2co3 /. And the judgment was entered, that the plaintiff fhoud 
have execution againft both defendants of the feveral fums of 
2000 /. and 2000/. Upon which judgment error was brought, 
and affigned, that the court hath given an erroneous judgment in 
this, that they have given a joint judgment of of 4000 /. againft each 
of the defendants, where it ought to have been but for 2 00 1 . 
againft each of them. Againft which it was argued by Mr. Bro- 
derick for the defendant in error, that the whole depended upon 
the interpretation of the feparalibus fummis contained in the bar. 

And (by him) there are feveral words, which do not import any 
determinate fenfe, but ought to be interpreted according to the 
company in which they are. Of this fort is the word J'eparalia, 
and it fignifies refpe&ive. And if the judgment had been, that he 
fhould recover the refpe&ive fums of 2000/. and 2000/. it had 
been good. It appears that each acknowledged but 2000/. and 
that they fhould be levied againft them fevcrally. And therefore 
though the judgment be joint in the words, yet the fubjedt matter 
requiring it, feveral interpretations fhall be made ; and the prayer* 
is confined to the fecundum formam recognitions. Palm. 435. 

Latch 137. 2 Hen. 4. 13. Where in a J'cire facias againft fe- 

veral terre-tenants the fheriff returned, that he warned them J'ecun- 
dum formam brevis ; and it was adjuded, that it fhould be taken 
refpedively, becaufe the return was Jecundum formam breyis. So 
here the prayer is fecundum formam recognitions. He cited alfo 
1'Sid. 339. Gee v. Fane & ux. Teh. 53. 1 Saund. 65. Pajch. 

1 34 ^- 
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34 Car. 2. B. R. Rot. 386. Mick. 3 Will. & Mar . B. R. Rot. 
Rofy».Hu«. ^57. or 2 57. Rofy v. Hunt. And (by him) where there is error 
Bare error in ,n the bare entry of the judgment, the court will reverfe the judg- 
judgment. mcnt of the Common Pleas, and give fuch judgment as they ought 
to have given. 

But the whole court were of opinion, that this was error. But 
Holt, chief juftice faid, that it was a queftion, if it might not be 
Amendment, amended in the Common Pleas. To which it was anfwered by 
Mr. Nortbey council for the plaintiff in error, that fuch a motion 
had been made in the Common Pleas, and denied. ' [See it before 
182.] But Holt feemed to be of opini on, that it might well be 
amended, the writ being good, and therefore this fault in the 
judgment but vitium clerici. But if the writ had been ill, it could 
not have been amended, becaufe the party might have had a new 
writ. Upon which it was adjourned, to the intent that applica- 
tion might be made to the Common Picas for an amendment. 
And it being moved there, the court was divided, two judges 
againft two. And fo the cafe was not moved afterwards in the 
King’s Bench. 


Rex verf. Pheafant. 

w*nt of ai- T? R R O R brought to reverfe a judgment of attainder upon an 
tancet Hi Jim P v indidlment for a rape'. Several errors were alligned by Mr. 
jurat. Peere Williams , and over-ruled. Among others one was, that it is 
not faid in the caption, adtunc et ibidem jurat, and it may be that 
they were fworn at an alehoufe, and not for the faid purpofe, 
Gc. And for this he cited 1 Ventr. 16. 2 Keb 610. 1. Mod. 
26. 2 Keb. 583. But the court inclined fo difallow the ex- 
ception, becaufe it would reverfe an infinite number of attainders 
and judgments upon indidhnents. And Holt chief juftice faid, 
that in Co- entry, Lincoln, Gc. the grand jury were fworn at the 
feffions, from whence they came to the affizes ; and they infilled, 
that they were not accuftomed to be fworn there again } but he 
held it to be an ill pradtice, and always for his part caufed them 
to be fworn again at the affizes. And this exception being 
‘moved, the court refufed to allow it. 


The 
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The Inhabitants of the Parifti of Clerkenwell verf. 

Bridewell. 

yf Who had been educated in Bride-well as apprentice of one of 
the mafters of the faid hofpital in the trade of hemp-dref- 
iing, came to the parifti of Clerkenwell , and there being likely to 
become chargeable, &c. was removed by two juftices to Bridewell , 
which is an extra-parochial place. But per Holt chief juftice, the 
juftices of peace have no authority to fettle any perfon in an extra- 
parochial place; for the ftatute which gives them authority, extends 
only to the poor within parifties. Parifties in reputation are within 
the ad, but places extra-parochial are out of the ad. And the order 
of the juftices was quafhed. 


S. C. Carth. 

Sail' 486. 
487. 501. 
z Lev. 142, 
f 43- J 

4 Mod. 157, 
158. 

1 Mod. 251. 

2 Mod. 237. 
Juftices of 
peace have no 
authority to 
remove poor 
per font into 
places extra - 
parochial. 
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Sir John Holt Chief Juftice. 
Sir John Turton 


Sir Henry Gould 


Juftices. 


Cremer verf. Wickctt. Ante 509. 

8. C. Carth. TTN an aftion for affault, battery, and wounding, the defen- 
mftirf record I dant pleaded another a&ion depending in this court, in abate- 
repiied. I ment. The plaintiff replied, nul tiel record . And entry was 

bteJnti *74. ma d e> quia curia do/nini regis hie fe advifare vult fuper inf pec - 
tione et examinatione rccordi , &-c. dies datus eft , &c. And the 
defendant put a demurrer into the office, and refufed to pay for 
the entry of his plea ; for which reafon the plaintiff figned final 
judgment. So that the queftion in court was, whether the demur- 
rer was regular. For if it was regular, then he ought not to pay 
for it, till the paper book was complete; but if otherwife, then he 
judgment by ought to pay for it before $ and for want of that the plea was no 
default n final, plea, and fo judgment ought to be by default, which h final judg- 
ment. And per Holt chief juftice, where it is a record in the fame 
court, it is the mod proper and fure method ; if it was a record in 
another court, then there ought to be a rejoinder, quod habetur tale 
recordum, &c. And if in this cafe upon iearch it appears to the 
court, that there is fucb record ; then the entry ought to be, quia 
infpeSlis recordis, &c. apparet t that there is fuch record, ideo, &c. 
But if no fuch record be found, then, quia injpe£lis t &c. non in - 
venitur tiliquod tale recordum , &c. then judgment quod refpondeat 
■u/terius ought to be given, for failure of the record; and there is no 
need to join iffue, where it is a record of the fam*e court. The 
other method has been ufed, viz. to rejoin, quod habetur tale re- 
tordftmi but that is contrary to the reafon of the lawj for where it 
1 is 
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is a record of the fame court, the entry ought to be made as here. 

Dier 228. a. Or otherwife the plaintiff might have prayed oyer 
of the record. Then this entry being regular, the demurrer was 
irregular. But then final judgment ought not to be figned, but 
only quod refpondeat ulttrius j for failure of record i6 not perempto- Rrjptmdes ou~ 
ry. But Mr. Northey for the plaintiff urged, that they might fign P r u P on 
final judgment by nil dicit for want of paying for the plea. But ure 0 rec 
per Holt chief juftice, that is too hard, where there was a probable 
queftion, as there was in this cafe. And therefore the judgment 
was fet afide, and the plea flood as of the lafl term, and day was 
given to infpedt the record as of this term. Ex relatione m'ri Ja- 
cob. 


Afhmcad verf. Ranger. 


Intr. Trill. 11. Will. 3. B. R. Rot. 754. 

has it, Rot. 752. 


S. C. Salk. 

C cmyns 03R. 

S C. Comyns 


71. 

S. C. 1 2 Mod. 


T HE plaintiff brought an attion of trefpafs aga’mft the defen- f j R cp , ^g. 

dant for the breaking of his clofe at B. and the cutting and u Mod 18. 
carrying away of —— oaks and afties, (sc. The defendant pleaded, Copyholder 
that the place where, (Sc. is a clofe called Horn Clofe containing have timber* 
eight acres; and that it is, and at the time of the trefpafs was, the trees to iepair 
freehold of the defendant ; and that the oaks and afhes were timber Jj ,s * ,oure » and 
trees there growing; and therefore he cut them down and carried trefpafcagiinft 
them away, as well and lawfully he might, (sc. The plaintiff re- the lord if he 
plies, that the place where, (Sc. is parcel of a meffuage and twenty cuts 
acres of land, which are copyhold, and parcel of the manor of, 

(Sc. whereof the defendant is feifed in fee; and that he granted 
them to J. S. for his life, to hold at the will of the defendant ac- 
cording to the cuftom of the manor ; and that there is a cuftom 
within the manor, that every copyholder for life, (Sc. hath ufcil, 
to have all timber trees fuper eij'dan tints cujlwvariis Juis erf- 
■cente’s, for the reparation of their houfes, (sc. and that all the 
timber trees at the time of the trefpafs aforefaid, and until this time; 
growing upon the faid lands, were not fuflkicnt for the repara- 
tions, &c. The defendant demurred. And Hilary teim lafl Mr. 

Northey for the defendant took exxeption to the replication, becaufe New aifign- 
1t is not, alias quam in barra, which ought to have been faid, fincc 
the plaintiff varies from the place in the defendant’s plea. But Holt 
chief juftice held, that was well enough, it being very well con- 
fident, for the place where, (Sc. may be a clofe Called Horn Cbfe 
containing eight acres, and yet it may be parcel of a copyhold 
tenement and twenty acres. Then Mr. Earle took exception to 
the defendant’s plea, becaufe he had not given colour to the plain- 
tiff. But per Holt chief juftice, if tlie plaintiff replies, the defetft 
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Default of co. of colour is waived ; but upon a genera! demurrer advantage might 
lour aided by h avc been taken of it. And now this term Mr. Nortbey argued for 
noY by general the defendant, 1. That* the lord of the manor might take the trees 
demurer. growing upon the copyhold, if he leaves enough for reparations. 

Godb. 173. per Coke chief juftice. And the conftant praflice is ac- 
cordingly through all the Weft of England , where the lord may af- 
fign to the copyholder enough for repairs upon other land ; and 
therefore it is not material, though he did not leave enough upon the 
copyhold land. 2. The plaintiff cannot have an aftion of trefpafs, 
but an aflion upon the cafe. As if a man has right to eftovers in 
a wood, and the owner cuts all the wood; he fhall have cafe and 
not trefpafs. Moor 546. pi. 727. 3 Cro. 629. 1 Roll. Rep. 1 96. 

Mr. Earle e contra argued for the plaintiff, that the copyholder 
might have trefpafs againft the lord himfelf. 2 Hen. 4. 12. 
2 Sound. 422. Ncy 14. Crofs v. Abbot. And as to the other 
point, that the lord could not cut the trees, without leaving 
enough, he relied upon 13 Co. by. 2 Brcwnl. 328. in point. Hey- 
don v. Smith. 

* And the whole court were clear of opinion, that judgment 
ought to be given for the plaintiff, becaufe it appears, that the 
plaintiff had not enough to repair without thefe trees. And there- 
fore judgment could not be given for the defendant, without over- 
throwing the cafe of Hey don v. Smith. And per Holt chief juftice, 
a copyholder holds the trees by copy of court-roll, as well as the 
land ; and therefore it feemed to him, that the lord could not cut 
the trees growing upon the copyhold. And 3 Cro. 361. fays, that 
the copyholder may lop the trees without fpecial cuftom ; which 
fhews, that the copyholder has a fpecial property in them. And 
there are fome places, where the lord compounds with the copy- 
holder for his fpecial intereft ; and the copyholder (hall have the 
acorns; and if birds build their nefts, and breed there, he fhall 
have the young ones. And it is not like the cafe of a leafe of the 
land excepting the trees ; for there the trees were never demifed, 
and the lord may enter and cut them, fiut where they are not 
entwandew ex cepted upon the demife, though after feverance the property of 
tree*, tnieft them is in the lord, yet he cannot cut them ; no more can the lord 
* he y * r * ex - enter upon his copyholder, and cut the trees. But he laid, that 
denife.^ * he would not give an abfolute opinion as to that point. In the 
principal cafe judgment was given for the plaintiff. Afterwards 
error was brought upon this judgment in the Exchequer Chamber, 
and the judgment was affirmed there. And afterwards error was 
brought in Parliament, and both judgments were reverfed, Monday 
28 April 1702. ten lords being for affirming, and eleven for re- 
verting. 


Atwood 
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qujihcd. 


Writ of clau* 
famfrtgit fued 
in another 
county will 
not avoid the 
ftatutc of li- 
mitations, 
Ante 383, , 
434 * 

Vofi* 880. 


S. C. I Salk. 
402. 

Atwood verf. Burr. K!‘J 7 . 

* Lilly's Knur. 

A Writ of ertor brought upon an award of execution upon a 
fcire facias again It the bail was quaflied, becaule the writ 
was, in adjudicatione executions s judicii praedicli, &c. where it {V- 
ought to have been, in adjudication e executionis fuper recogiutiomm . judgment La 

Ex relatione m'ri "Jacob. fare facias 

upon a recog- 
nizance 

Mois verf. Bruerton. qujlhcd - ' 

Intr. Trin. lilFill. 3. B. R. Rot. 167. 

I N ajfumpfit brought, by the plaintiff and laid in Norfolk, the writ 0 f dau~ 
defendant pleaded the ftatute of limitations. The plaintiff re^ >«/>•<?// fu«d 
plied, and (hewed a writ of claufum fregit brought within the fix ‘"“nt 0 * will 
years in Suffolk , and continued there until this time. The defen- not avoid' the 
dant demurred. And in the Common Pleas judgment was given ofli * 
for the plaintiff there, that the replication was good, and that this ““*“° 8 n 3 *’ 
writ of claufum fregit had avoided the ftatute of limitations. And 434. 
now upon error brought, and the general errors affigned, the jodg- l ‘°d' 88 °- 
ment was reverfed. But in maintenance of the judgment 2 Ventr. 

193, 258. were cited. But per Holt ' chief jufticc, though this writ 
of claufum fregit might be a fufficient procefs, to bring in the par- 
ty, and compel an appearance, yet it cannot be an original, to 
avoid the ftatute of limitations. This way of proceeding is to era- 
dicate all the principals of the law If a plant be levied in an infe- Plaint in an 
rior court within the fix years, and then it is removed into the i,"|J , a i °^ c 1 ° t u h rt 
King’s Bench by habeas corpus , and the plaintiff declares here de ftLatcofiu' 
novo , and the defendant pleads the ftatute of limitations; the plain- natations, 
tiff may reply, and flhew the plaint in the inferior court ; and that 
will be fufficient to award the ftatutc of limitations. Ex relatione 
m'ri Jacob . . 

S. C. 1 Salk. 
3°9«3i&* 

Tilney verf. Norris. uto ib 9 * 

rfn. ‘ 

Intr. Trin. 9 Will. 3. Rot. 182. 

1 Saund. 1 12.' 

A N action of covenant was brought agatnft an adminiftrator for 

a breach of covenant in his- own time for not repairing the mLwiratorof 
premiffes. The quaere arofe upon the declaration, it being alledgcd » termor for a 
generally, quod flatus de et in praeptffs legitime devenit to the de- venantinhi* 

7 B fendant ; own time. 


Plaint In an 
inferior court 
will avoid the 
lb tute ofli- 


S. C. 1 Salk* 
3°9> 3 16 - 

Carth. 5 it;. 

I Ro. Ab. 

9-9- B. 
pro.jac.647, 
648, 671. 

1 Saund. 1 1 2. 
Covenant liei 
again It an ad- 
minillrator of 
a termor for a 
breach of co- 
venant in his 
own tfme. 
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fendant ; whether the adminiftrator of a leffee for years is not 
chargeable in his own right in this cafe for a breach of covenant in 
his own time. And Mr. Peere Williams argued for the plaintiff, 
that this was a covenant which ought to* be performed upon the 
land, and runs with it, and binds the aflignee. ' 5 Co. 16. Spences 
cafe. Moor 399. The dean and chapter of Windfors cafe, 5 Co. 
24. the fame cafe. And the aflinefe of part fhall be chargeable 
with this covenant, Cro. Car. 222. W. "Jones 245 Congham v. 
King. And for the fame reafon an executor or adminiftrator 
fhall be chargeable as tenant of the land, as every other poffeffor 
is, for a breach of covenant in their own time. And if the law 
fhould be otherwife, it would be a great hardfhip to the land- 
• lord, who (as is faid in the cafe of the dean and chapter of Wind- 
for m 5 Co.) leafed his land at a lefs rent for this confideration j 
for it may be, that the teftator did not leave any ajj'ets ; but that 
would be no hardship to the adminiftrator, becaufe he might waive 
she term, or afiign it over, and difeharge himfelf, if the premiffes 
were in lo bad a condition, as not to be worth being repaired. 
And there are many cafes which will warrant this, as 5 Co. 31. 
Hargrave's cafe. Debt againft the adminiftrator in the debet and 
detinet for rent incurred in the adminiftrator’s time ; which cafe is 
the ftronger, becaufe it appeared, that the defendant was admini- 
ftrator, upon the declaration. 2 Inft. 302. The executor or ad- 
miniftrator of a tenant for years fhall be puniihed for wafte done 
in their own time. And 1 Jinderf. 52. that the judgment for the 
damages fhall be againft them de bonis propriis. And there is no 
difference between permiffive and voluntary wafte, that will in- 
fluence this cafe, becaufe this breach of covenant is in nature of 
permiffive wafte ; except that the cafe of wafte is ftronger, be- 
caufe treble damages arc recoverable there, but Angle damages 
only in covenant. And if the executor aftigns over, wafte will lie 
againft him in the tenuit j therefore it is not Hard, to fupport this 
adlion j and judgment fhall be againft him de bonis propriis. Office 
cf exec. 280. A man may be charged as executor barely, where he 

might be charged as aflignee, as Allen 42. debt will lie againft an ex- 
ecutor in the detinet for rent incurred in his own time. And there- 
fore he admitted all the cafes to be law, where in adtions of covenant 
brought againft executors for breaches in their own time, the judg- 
ments are de bonis tcjlatoris ; becaufe in the faid cafes they are named 
executors, and charged as fuch ; hut in this cafe the defendant is 
charged as aflignee, and as aflignee he ought to be charged de bonis 
propriis. And for thefe reafons he prajed judgment for the plaintiff. 
And judgment was given for the plaintiff, nif, (sc. becaufe no coun- 
fel attended for the defendant $ though Holt chief juftice faid, that 
he had a mind to hear counfel of the other fide. Ex relatione 
m'ri Jacob. Afterwards this was nrged twice at the chief juftice’s 
1 . chamber. 
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chamber, Jby Mr. Peere Williams, and by ferjeant Wright for the 
defendant; and after mature deliberation th.e plaintiff had judg- 
ment. 


Rex verf. Toler. 

♦ 

M R S. Stout mother of Mrs. Sarah Stout fued a Writ of ap- s c - 
peal out of Chancery againft Spencer Couoper Efq; Coun- 
fellor at law, the youngeft fon of Sir William Cowper Baronet, for tempt j n " ne 
the fuppofed murder of her daughter, in the name of an infant, <h--'r>ff to re* 
who was a relation to the faid Sarah Stout, and her heir ; and be- ‘“ r " n * a ”™ 10 
fore the writ was returnable, procured herfelf to be admitted guar- Plaintiff, 
dian to the infant in the faid appeal by the lord chief juftico Holt. whi \ h writ 
After this the friends and mother of the infant, being influenced by diln. by 
the Cowpers, went to the defendant who was underfheriff of Hert- 2 Bulil. 59. 
fordjhire, with the infant, and demanded of him the writ of ap- 
peal, which the defendant delivered accordingly. And now this 
term, after the return of the writ was expired, Mr. ferjeant Levinz 
and Mr. Carthew, being eounfel with Mrs. Stout the guardian, 
made a motion in thp King’s Bench', to have a rule, that Toler 
fhould return the writ. And upon a rule made accordingly, that 
Toler fhould fhew caufe, why he fhould not return the writ, the 
whole matter appearing upon xht' affidavits, $nd that the* writ was 
burnt, ?nd fo loft, the queftion was, whether the re-delivery of 
the writ by the defendant to the infant was a contempt to the 
court. And it was ftrongly argued for the defendant, that this 
was no contempt, becaufe. it was the fuit of the infant, and the 
infant upon compofition made might come into court, and difallow 
his guardians. 2 Roll. Rep. 59. Onleys cafe. And therefore if the 
infant has his writ again, it is a fufficient excufe for the fheriff. 

That after the writ returned into the court, the infant may come 
and difavow the fuit ; and the court wil^ difeharge the guardians. 

1 Roll. Abr. 288. j D. And if the , infant has fuch po.wcr over 
the fuit after it is begun ; a fortioriMK fore the writ is returned. 

And Mr. Ward cited fome cafes, &s L>alt. 77. that if the plaintiff 
order the fheriff, to let a man, who is in execution at his fuit, go 
at large, and he does fo accordingly ; it is a good bar in debt for 
the efcape. And 3 Bulftr. 98. Blamford v. lilamford, that if in 
fuch cafe the fheriff refufe to let him go at large, an a&ion of falfe 
imprifonment lies againft him and there the lord Coke fays, that 
the fheriff is bound to take notice of the plaintiff. And 2 Cro, 379J 
Withers v. Henley to the fame purpofe. It was urged alfo, that the 
. guardian was nqt appointed, till after the writ was fued ; fo that 
when the writ was delivered to the fheriff, the guardian had no- 
thing to do with it. ' And the practice of underfheriffs delivering 

writs 
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; writs agaio tbplaintiffs waswellurged. But per Holt%%Kf jiaitlice, 
thereis great difference between the re-delivery of writs to men 
of full age plaintiffs, and to infants plaintiffs. For the law tajees 
great care of the fuits of infants, that they fhall not fue, but by 
fuch perfons as the court appoints, becaufe they cannot manage 
their own fuits. And therefore the law will never permit fuch per- 
fons to difpofc of writs out of court y whp cannot profecute a writ, 
when it is returned in court. But the fheriff has nothing to do, 
but to execute the writ. And therefore when the infant came to 
demand the writ of the defendant, the re-delivery to him, when 
, l?e has no power to difpofe of it, is no more than a delivery to a 
mere ftranger, which is a contempt. And it is an infufferable 
contempt, when underfheriffs by thefe, practices hinder juftice. 
Whether there was a guardian appointed or not, fignified nothing 
to him. If no guardian had been appointed, then upon the return 
of the writ, if the plaintiff had been called, and no perfon had ap- 
peared, the plaintiff ought to have been nonfuit, and the defendant 
ciifcharged. See Latch . 178 But fuch difeharge had been by 
courfe of law,, and not in fuch manner as this, by anticipation of 
the court. If the court, upon the comiltg in of the infant, and 
difavowing of the fuit, could difeharge the giArdian ; yet the under- 
fheriffout of court has no power to do it. And in the faid cafe it 
is in the diferetion of the court, that they may and ought to refufe 
H. P.c. 199. to fuffer ft. And a retraxit entered is error. The cafe in Roll’s 
bl'nonto"!'/- R e P orts * s not l aw - Befides, that if the plaintiff had boen non- 
ter appearance fuit after appearance, the defendant ought to “be arraigned at the 
drfendant'fliai* ^ u * t t ^ c though he had been acquitted upon the indift- 

be arraigned 1 mc nt, and ought to have been put to plead, autrefoits acquit. If 
>t the fuit of the guardian had any thing to do with the writ, it is nothing to 
!fhewafac nd P ur P 0 ^ > f° r the writ is the King’s writ, and ought to be re- 
quit before, turned in the court. And in the book of Edward III. an attach- 
fhaii be put to ment was granted againft a fheriff for not executing a replevin. 

There was alfo an objedtywi, that the writ was not returned, and 
therefore the court could not Jake notice of it. To which Holt 
chief juftice faid, that the ftiipf Was the officer of the court, and 
they could examine him, what Writs he had returnable here, and 
what was become of them. That it is the’ common practice. 
And where a writ of error is fued out of Chancery, to remove a 
record out of an inferior court, returnable here j if they fue exe- 
cution afterwards, and before the return, this court will punifh 
Stiikey’seaff. them. And he cited the cafe of Mr. Starkey in the time of the 
lord chief juftice Kelynge , who was fteward of Windfor court, 
where a complaint was made againft him, * for being judge, 
plaintiff and bailiff; and Mr. Starkey at the bar faid, it did not • 
concern this court ; but he was committed, for every fuch mis- 
demeanor is inquirable here. And. therefore he was of opinion, 

that 
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that this was a contempt in the defendant, and that he ought tabe 
committed* 


» 

burton juftice was of opinion, that this was not a contempt.* 
And he relied upon the common practice of rc-delivering writs to 
plaintiffs ; and faid much, to induce a belief that the defendant did 
this ignorantly out of the fimplicity of ht9 heart. 


Gould juftice agreed in opinion with Holt chief juftice, that this 
was a contempt; and took the fame diftinftion between men of full 
age and infants, as to the withdrawing of writs ; and laid that this 
fait by appeal was different from a{| other fuits by infants, for they infants an 
cannot profecute an appeal by procbein amy, though they may all P ro j* CD *? *P- 
other fuits, but only by guardian. 27 Hen. 8 . 1 1 . *. guLai*o. r by 


Toler was committed the laft day of the term upon the report 
upon the interrogatories, and he was bailed the next day by Mr. 
juftice Turton at his chamber. Afterwards in the vacation before 
Trinity term a petition was preferred to Sir Nathan Wright , lately 
made lord keeper of the great feal of England , to have a new writ New writ of 
of appeal granted. But upon the hearing of council on both fides a PP«* ld « , “ ed » 
for fix: hours and more by him, aflifted by the lord chief juftice 
Treby, the lord chief baron Ward, and Mr. juftice Powell, whom 
my lord chief juftice Holt fent in his place, and Sir John Trevor 
the mafter of the rolls, by the unanimous opinion of all of them 
the petition was rejected. And afterwards in Trinity term next 
following Toler was fined 200 marks. Upon which occafion Holt 
chief juftice faid, he wondered that it Ihould be faid that an appeal 
is an odious profecution. He faid, he efteemed it a noble remedy, Appeal a no- 
and a badge of the rights and liberties of an Englijhman. The fta- We remed i'* 
tutc of Gloucejler , cap. 9. has provided, that it fhall not be abated 
fo lightly as before it had been; but if the appellant declares the fad, 
the year, the day, the hour, the time of the King, and with what 
weapon, the appeal fhall be maintained. And 3 Hen. 7. cap. 1. 
which gives power to proceed at the fuit of the King within the year, 
does yet fave the appeal to the party after acquittal. And there- 
fore fince this remedy hath been favoured by ads of parliament, and 
tends to the fupport of families, and is of evident necefiity in fomc 
cafes (to fay nothing of this prefent cafe, but Only that a very odd 
method has been taken, and that too publickly avowed, for with- 
drawing of this appeal) the judges ought to encourage appeals. 

The court of King's Bench, to fhew their refentment, committed 
Toler to the prifon of the King's Bench for his fine, though the 
clerk in court would have undertook to pay it. And Ho t chief 
juftice faid to Toler, that he had not been in prifon long enough 

7 C before; 
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before ; and that he might now, if he pleafed, go to Hertford , and 
‘ make his boaft that he had got the better of the King’s Bench. 
Ex relatione niri Jacob. 


S. C. I Salk. 
10 . 

Trefpafs or 
cafe. 

Bro. Adtion 
fur le Cafe* 
pi. 123. 

All. 84. 

1 Ro. Abr. 
>04. 

2 Ro. Abr. 

65, 66. 
Cro.Jac.265, 
266. 

See 3 Burro. 
1556(01564. 
2 Wilfon3i3. 
Prcfcnption 
in a corpora- 
tion. 

Diltrefs. 


I 


Pitts verf. Gainee and Forefight. 

N an adion upon the cafe the plaintiff declared, that the fir ft 

of OSlober in the — year of the King that now is, he was 

mafter of fuch a fhip, which (hip Jay then in Ipfwicb haven, loaden 
with corn in quodam viagto tunc obligata ad Dantzick per ipfum the 
plaintiff Jiendo , and that the defendants entered and feifed the (hip, 
and detained her fo long, per quod impeditus it obftru&us juit in 
viagio praedi&o , to his damage, &c. The defendants juftified the 
feifure as bailiffs to the corporation for toll, &c, But the plea for 
feveral defeds in it was over-ruled j as, 1. That a pre/cription was 
laid in the corporation to have toll, &c. and it was not fhewn, that 
this was a corporation time whereof, &c. 2. They faid, that they 

detained the /hip until they were paid the toll and charges ; anil 
title is made only to diftrain for the toll. But Mr. Ward for the 
defendants did not pretend to maintain the plea ; but he took ex- 
ception to the adion, that it will not lie, but that the plaintiff ought 
to have brought a general ad ion of trefpafs. 41 Edw. 3. 24. Adion 
upon the cafe againft a miller, for that that he ought to grind his 
corn without payment of toll, he brought his corn to be ground, 
and the defendant took two bufhels of peas, CSc. and it was held, 
that the plaintiff ought to have brought a general adion of trefpafs. 
He cited alfo Palm. 47. 13 Hen. 7. 26. Lane 65. and the cafes 

of Thornton and Auftin, Htll 4 Will. & Mar. Rot. 1051. C. B. 
and Pafcb. 9 Will. 3. C. B. Hills v. Clerk. {See the faid cafes 
before, p. 18 i.] Mr. Hall e contra for the plaintiff faid, that 
in the faid cafes the property was in the plaintiff } but here the /hip 
did not belong to the plaintiff, and he had no damage but the lofs 
of his voyage. Holt chief juftice : The plaintiff here might have 
had trefpafs, gnd declared that he was poffeffed of a /hip, and 
founded his adion upon the poffeflion. But when he brings the 
adion as mafter, he cannot have trefpafs, but cafe. A baillec may 
maintain trefpafs, but then he ought to declare upon his pofiefiion. 
So the mafter might have done here, and the defendants could not 
fay that the (hip wa6 not his. But when he fues as mafter, he can 
recover only as officer, and therefore this adion is more proper. 
Then Mr. Weld for the defendant took exception, that it is not 
faid he had an intent to prolecute his voyage ; for it may be, if lie 
had not been detained by the defendants, he would not have made 
his voyage. But per Holt chief juftice, it is enough for the plaintiff 

to 
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to fay that he had his cargo on board, and bound for fuch a place ; 
for he has no need to fay, that the wind was fair. Judgment for 
the plaintiff. Ex relatione m’ri 'Jacob. 

The King agatnfl The mayor of Abingdon. 

A Mandamus was granted, diredted Jacobo Cowteen majors, baU 
livis , et omnibtts principalibus burgenfibus , burgs de Abingdon , 
praeter Jobannem Sellwood et Johannem Spinnage, reciting the let- 
ters patent conftituting them a corporation, and how by the letters 
patent the commonalty ought to eledfc two out of the capital bur- 
geffe.% to be mayor for the enfuing year j and the mayor, bailiffs, 
and capital burgefies, ought to eledt one of them ; and they (hew 
the fad:, that John Sellwood and John Spinnage were capital bur- 
geffes, and elected by the commonalty ; and therefore it commands 
them, to eledt one of them, to be mayor j and* it commands the 
mayor, to fwcar him, &c, To which writ of mandamus they re- 
turn the adl of 13 Car. 2. fejf. 2. cap. 1. by which it is enadted, 
that if any perfon, after the expiration of the commiffion there 
mentioned, fhail be eledted into any office in a corporation, who 
fhall not have taken the facrament according to the rites of the 
church of England within one year before fuch eledtion, the 
eledlion (hall be void ; then they fay, that within twenty years 
after the twenty-fifth of March 1663 John Sellwood and John Spin- 
siage were eledted capital burgeffes, and that within one year before 
their eledtion they had not received the facrament according to the 
rites of the church of England, per quod eleSlio eorum vacua devenit, 
et quod non Junt principals burgenfes burgs praediSli, &c. Several 
exceptions were taken to this writ, and this return ; but the prin- 
cipal of them, and thofe which were adjudged, were thefe. 1. The 
exception to the return was, that the merits of the return, viz. 
that Sellwood and Spinnage were not capital burgeffes, could not be 
proved by it; for, though it was true, that within twenty years 
after the twenty-fifth of March 1663 they were eledted capital bur- 
geffes, and were not qualified, yet they may have qualified them- 
ielves, and may have been eledted capital burgeffes again fince; and 
if that be true, they may be capital burgefies at this hour; and then 
though they were not qualified when they were eledted firft, that 
is no reafon why one of them fhould not be eledted mayor ; there- 
fore they (hould have added to the return, that they were never 
eledted fince. For anfwer to which it was faid, that the laft words, 
et non funt principals burgenfes burgi praediSli was a pofitive diredt 
affirmation of itfelf, that Sellwood and Spinnage were not capital 
burgeffes, and a fufficient anfwer to the writ without nio r e faying ; 
and«a general pofitive return is good, i Sid, 209. But all the court 
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held the exception good. And Holt chief juftice faid, that if the 
words, et non Junt principals , , &c. had been omitted, the fpecial 
matter in the return would not have been good and fufficicnt. 
The writ fuggefts an ele&ion, which the court muft intend to be 
true } and the defendants avoid it by inference, which is not con- 
clufive. The defendants ftiew^, that within twenty years after the 
twenty fifth of March 166 3 Sellivood and Spinnage were eleded, &c. 
within the year btfore which eiedion they had not received the 
facrament 5 which avoids the faid election, but does not exclude 
to e be" l *f 0n ^ a ^* u ^^ c< l uent e ^ c ^ton. Returns ought to have the ipoft exadt cer- 
o e cerum. ta j nt y t j lat t h e j aw approves, becaufe they cannot be traverfed, nor 
hath the party the benefit of interpleading j and therefore the 
whole matter ought to be fo certainly laid before us, to the end 
that we may judge whether the caufe returned be fufficient or not. 
Now if this matter had been pleaded in a bar (which is good if it 
be certain to a common intent) the plaintiff might have replied a 
fubfequent election. And if it be fo, that that is not excluded by 
the return, the return cannot be good, becaufe it does not anfwer 
the point of the writ, viz. that they are principal burgefles. The 
time of the election ought to have been (hewn, viz. that fuch a 
time Sellivood was elected, and that within one year before, G tc. 
and that he was not eledted fince. We know in fad, that fubfe- 
quent elections have been made. Betbell vt as ele&ed fheriff, and 
not being qualified, he received the facr^hent, and was eleded 
another time. Then here the et non funtjfrincipales , &c. will not 
make it good ; for that is only by inf&ence, to warrant which 
there are not fufficient. premifles, it being coupled to the former 
part of the fentence by the copulative et. 

MmJaimt Two exceptions were taken to the writ. 1. That it is ill di- 
duefted. reded $ for it ought either to have been directed to the corpo- 

ration by their corporate name, or otherwife to the members of 
it by their natural names ; for the law makes no other diftindion 
of perfons. But it is here direded. to the mayor, bailiffs, and 
capital burgeffes, who are but part of the corporation, for the 
corporation is the mayor, bailiffsj and burgefTes, and there is no 
fuch corporation as this. And for this exception in a mandamus 
to this town of Abingdon the writ was qualhed. , 7 . Jones 52. 
Holt’s cafe [father to the chief juftice.] But per Holt chief ju- 
ftice, though the cafe in Jones is in point, yet it never was efteemed 
to be law at any time fince. And he faid, that he remembred 
that his brother Pemberton ’ and Sir William Jones , who were at 
the bar then, wondered at the refolution, and lo alfo did the whole 
bar. If the writ is direded to the corporation, it has been held 
good. But if it be direded to thofe, who by the confutation of. 
the corporation ought to do the ad, without doubt it is good»alfo. 

There 
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There have been a hundred writs diredted to the mayor and aider- 
men of -London in cafes of adte So be done by them feparately j and 
that is the courfe of all mandatory writs. And wherefore mult it 
be diredted to the whole corporation, when the reft of them do 
not obftrudt the doing of the thing, nor have any power to .ex- 
ecute the command of the court ? 

2. The fecond exception to the writ was to that part of the Mandamut to 
writ which commanded the mayor to fwear Sellwood and Spinnage, 
that they fued this too foon \ for a mandamus ought not to go, * ' 
until the officer has refufed to do the adt, and his duty ; or at 
Jeaft that there was fome perfon, who had right to have the thing 
done to them ; which was not in this cafe, becaufe they were not 
yet eledted. That this was to fue a mandamus quia timet , and 
like the cafe of an original bearing tefie before the caufe of adtion 
accrued. But per Holt chief juftice, it will be well enough in 
this cafe, becaufe they are adts depending the one upon the other ; 

•fir ft they ought to eledt him, and then the mayor ought to fwear 
him. And the writ was held good, and the return difallowed, 
and a peremptory mandamus was granted. Ex relatione mri 
Jacob* 


Sfabourne verf. Bengo. 


I N eje&ment the plaintiff declared upon two feveral demifes, Ejeftmwt, 
habendum tenementa praeditfa, (sc. by virtue where he en- «: 

tred and was poffeffed, quoufque the defendant entred in tenementa, ,ra ‘“ 
and the plaintiff expuUt et amovit a termino fuo praediSlo inde 
nondum finito , &c. Mr. Nor they moved in arreft of judgment that 
tenementa praedi£la was uncertain, and therefore ill, for it did 
not appear which. The fame of termino fuo praediSlo inde nondum Ttmintfiu 
finito , which makes the former objedtion the ftronger, becaufe it «e tw* 
complains but of one. But the court held the firft to be well tcrmi. 
enough, and that it would extend to both. And as to the other, 
if it had been, omitted, the declaration had been well enough 
and therefore it would not hurt it. Judgment for the plaintiff. 

Etc relatione niri Jacob . 


7 D 


Rex 
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S^l 


Rex verf. Newman. 


A wominctn 
not have two 
ehriftiaa 

names* 


T H E defendant was indi&ed by the name of Elizabeth New- 
man alias Judith Hancock, for keeping a bawdy honfe. 
Mr. King moved to qua(h it, becaufe a woman cannot have two 
Chrijlian names ; for which reafon in a cafe in Noy the return of 
a refcous was quafhed. And for this reafon the indidment was 
quaftied. Ex relatione m‘ ri Jacob. 


Traverfe of TN debt upon a bail-bond the defendant pleaded the ftatute of 
tie wrong _|_ 23 Hen. 6 . cap. 10. and (hewed an arreft by a wrong writ. 
uroVa blui- The P^ nt ‘^ replied and (hewed the right writ, and traverfed 
bond. the wrong writ. The defendant demurred. And exception was 
taken, that the plaintiff (hould not have traverfed the wrong writ, 
according to i Sound. 22. Bennet v. Filkins. Holt chief juft ice. 
The plaintiff has no need to traverfe the wrong writ, but only to 
reply the right writ, and rely upon that. For it may be, there 
were two writs, and the defendant might be arrefted by virtue of 
the writ returnable die Mortis, &c. and then the other writ might 
come to the (heriff returnable die Mercurii, which coming to his 
hands, when the defendant was in cuftody, amounts to an arreft 
in law, and he might give a bail-bond to appear upon it ; there- 
fore the traverfe is not fo good. But the plaintiff had judgment. 
Ex relatione niri Jacob. 

Hilliard verf. Cqx. 

3 Vot. 4 ^*' A N a&ton upon feveral promifes by an adminiftrator. The 
& C. » Salk. Jr\^ defendant craves oyer of the letters of adminiftration, by 
comb. 39a. which adminiftration appeared to have been committed to the 
fim b {« U coo- h Y archdeacon of Berks, anti he pleads, that at the 

liait Vfuch time of the death of the inteftate, and committing of adminiftra- 
where the per- tion, he was inhabiting and reiident at Oxford. 1 he plaintiff de- 
murs * And Mr. Nertbey took exception to the plea, becaufe die 
* defendant did not deny, nor traverfe, his reffdence in Berks within 
the peculiar. * Holt chief juftice. If the debtor has two houfes in 
feveral diocefes, and at the time of the death of the debtee and 
commiflion of adminiftration, is inhabitant and refident at one of 
the houfes ; that will exclude the jurifdiftion of the ordinary of the 
diocefc, in which the other houfe ftood. Judgment for the de- 
fendant. Ex relatione m'ri Jacob . 

Rex 
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Hex verf. majorera Rippon. 

A Mandamus was directed to the mayor, aldermen, and com- $. c. s»fc. 

monalty of Rippon, to reftore Sir Jonathan Jennings, to be +u- 
alderman of Rippon. They in their return take advantage of the Sderm*nco«. 
.mifdiredion, and fhew, that they are incorporated by another ferredby eiec- 
.name, viz. the mayor, burgefles and commonalty, but prececdent ‘ K>n m, y 
-to the fubftance of their return j and they fay, that Sir Jonathan byp'roi” 
Jennings on fuch a day in open alTembly in the town, liber e, per- 1 Vent. 10. 
Jonaliter , , et debito modo , furrcndered his office of alderman °f ‘stow'el 
Rippon , and declared, that he would, not continue, et defervire in 
officio praediSto any longer, by which means the office became 
void, and they elected another in his room. Mr. Mulfo took ex- 
ception to this return, that it not being fhewn in the return, that 
lie furrendored by deed ; it mufl be intended, that he furrcndered 
"by parol, and then it will not be good ; for he has a freehold in 
bis office, fince he ought to continue for his life, unlefs he be 
.removed for good caufe. And the freehold of a thing which lies 
in grant, cannot be granted or furrcndered without deed. 2 Roll. 

Abr. Grants. 1 Ventr. 296. Co. Li. 338. 2 Roll. Rep. 20. Cro. 

Car. 198, 259. And as to the cafe of the King and Tidderly 
1 Sid. 14. he faid, that was only a burgefs. Mr. Nortbey e con - 
:tra faid, that lince Sir Jonathan Jennings came in by ele&ion 
without any deed, he might furrender without deed. And he re- 
lied upon I Sid 14. where Hale chief baron faid, that it is inci- 
dent to a corporation, to take a resignation of their members. But 
however the return .pofttively affirms, that the furrender was de- 
bito modo i and if that is falle. Sir Jonathan Jennings may bring 
his adion. Holt chief juftice. If a man fpeaks at large, that 
he will not he alderman, (Sc. that fignifies nothing. But e con- 
tra, if he .comes in an open aflembly of the corporation, and 
.there rcfigns his office, and declares, that he will not continue 
in it longer, and defires them to accept his refignation, and they 
accept it, and eled another in his room, it is a good refignation. 

Indeed if it was an office, which lay in grant by deed, there 
.ought to be a deed to furrender it; but when they are made by 
eledion, the corporation may accept a furrender by parrol before 
them. In London the aldermen fent letters to acquaint the lord Aldermen of 
mayor and court of aldermen that they refign j and if another be £•»** refi^o 
eleded in their place, it is a good refignation : indeed they may 1 e,ter * 
revoke it, before their place is fupplied. [Mr. C rifpe common fer- 
jeant of London faid, that Sir Thomas Allen fent a letter, (Sc. that sir vw, 
be rcfigned his place ; but before another was eleded, he came and AtUn ' 1 
.di {avowed it J And if it be a good refignation of the office of 

alderman 
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alderman of London, why not of Rippon? but if a deed were 
neceftary, it is not excluded by this return j for if there was a 
K,/tg»avit a deed, it has no need to be fhewn to the court ; and therefore re- 
good return. jfg nav jf generally does not imply a refignation by parol, but ra- 
ther a refignation by deed $ becaufe if there was no deed, there 
was no refignation j and if there was no fufficient refignation (as 
it is politively fhewn in the return that there was, which is enough 
for them to fay) an adtion will lie for the falfe return. And 
therefore the return was allowed for the merits. But Mr. Nortbcy 
took exception to the mifnomer of the corporation in the writ. 
And per Holt chief juflice, if a mandamus be directed to a corpo- 
ration as a corporation, and there is no ftich corporation, the writ 
is ill. There may be aldermen in this corporation, and it may be 
they are not part of their corporation. But that was not adjudged. 
Mr. Mulfb in 'Trinity term next following came and moved for a 
new writ of mandamus , becaufe this was wrong directed, and there- 
fore they could not have an adtion againft the corporation for 
the falfe return of it ; and they would be bound, to take no ex- 
ception to the return, but only to intitle Sir "Jonathan Jennings to 
An union lie* try the right. But per Holt chief juflice, they may bring an adtion 
cuU^perfoM, tt g a * n ft the particular perfons, who caufed this return to be made 
who caufe a in the name of the corporation. And fo it was refolved in the 
be madeto a° ca *® Enfield v. Hills in a mandamus diredted to the city of 

Mmaamut in Canterbury, and an adtion brought for a falfe return againft the 
the name of a particular perfons, and a bill of exceptions brought, and the ex- 
corporation. C eption taken, that it would not lie againft the particular perfons, 
and over-ruled. And therefore in regard that the return was al- 
lowed upon the merits, and that Sir Jonathan Jennings is not 
without remedy, it is vexatious, to grant a new writ. And upon 
three feveral motions for a new writ made by Mr. . Mulfo it was 
denied. But Turton juflice inclined to grant the writ. Ex rela- 
tione mri Jacob . 

Tomkin verf. Croker . 4 

$ c. 1. Salk. A /TR. Nortbey moved for leave to amend a writ of error by the 
earth leo. 1.V JL inftrudtions given to the curfitor, which were right, forre- 
i.utw. 1211. moving a record of a judgment in curia nojlra et nuper reginae, 
wftt of error but the writ was incuria noftra ; which miftake he prayed might 
52 * ,mcnd " be amended. For original writs are amendable. 8 Co. 156. Bute- 
jfit'ijt. amore’s cafe. And (by him) the difference is, where the clerk 
1 G fcc 1 ^ as not b»ng to guide him, but he makes a miftake for want of 
cap. 13, *c.i. , there the court will not amend; but where his inftrudtions 

guide him to avoid the miftake, but by negligence he makes it 
otherwife than his inftrudtions warrant, it is otherwife. But Mr. 

3 Cowp. r 




Eafter Term 12 Will. 3. 565 


Cvwper and Mr. Bouftoppo&d the amendment, becaufe this was a 
writ of error. For by the common law no original writ was 
amendable ; and the 8 Hen. 6. cap. 12. gives power to the juftices, 
to amend, only in affirmance of judgments, fo that for fuch mif- 
prifion of the clerk no judgment /hall be reverfed j which cannot 
be extended to the amending writs of earor, becaufe the intent of 
them is to reverfe judgments. 2. That this writ by reafon of this 
mifprifion does not remove the record. 1 Roll. Abr. 754. n. 7. 13. 

And therefore fuch amendment will give a new effedfto this writ, 
which is very material in this cafe} for the writ of itftlf is a per- 
fedt writ, and has no fault in it j and nothing is returned, which 
fhews a fault in it : and then their demand is, to have a new writ 
made, to remove a record in the time of another King. And 
Mr. Boult cited 28 Hen. 6 . 1 1 . b. where a writ of error was di- 
redted Johanni Prefot, to remove a record coram vobts, omitting 
et Jodis vejlris ; and upon praying to be amended, it was refufed. 

Ms. Nor they e contra faid, that it is indifferent upon the writ, 
whether the judgment /hall be affirmed or reverfed. But however 
the ftatute muft be underflood, in affirmance of judgments upon 
the writ which is to be amended ; and therefore fuppole a writ of 
error brought, and j udgment of reverfal given, and a writ of error 
brought upon that j the amendment of the firft writ of error will 
be in affirmance of the judgment. And he faid, that he moved 
Mich. 1 Will. & Mar. B. R. between Blake and Bradford, for Blake v. Bud- 
amendment of a writ of error, but the inftru&ions in the cafe did ford * * 
not warrant it ; otherwife he conceived, that the amendment 
would have been granted. But per Holt chief juftice, no prece- 
dent can be /hewn, where a writ of error has been amended j 
which is a great argument, that it cannot be done : and it is con- 
trary to the defign|w the ftatute which was to fupport original 
judgments,, and avoid writs of error, which tend rather to the re- 
yerial of the judgments, being fued for that purpofe. And what 
Mr. Cowper fays, is very confiderable, that the writ is a good 
writ for the King’s Bench has no authority to amend it, becaufe 
it does not fuit the prefent cafe ; and then as the amendment is 
granted or not, the record will be removed or not, and we /hail 
have a record before us or not, and fo by the amendment of this 
we /hall make ourfelves a commiffion. GW^/ juftice. If itcannot 
be amended by common law, it cannot be amended upon this a<ft. 

And 1 Leon 134. a matter which was a mete flip of the clerk, 
was refufed tp be amended, becaufe it would avoid the judgment. 

And the amendment was denied. Ex, relatione mri Jacob. 


Paramore 
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Paramt>re vtrf, Johnfon. 

Intr. Mich. 11 Will 3. B. R. Rot. 90* 


I r‘ 6* m T ^ indebitatus efiumpfitbson^cd. againft the defendant, he pleaded 
iniebitatHs ' *f- X an accord for 20/. with fatisfattion made, &c. To which plea 
fumpfu, accord the plaintiff demurred fpecially, and affigned for caufe, that the 
pleaded doet pl ca amounted to the general iffue. And it was argued for the 
the general' *° plaintiff, that this matter might have been given in evidence upon • 
iffue. the general iffue pleaded. But per Holt chief juftice, a man may 
plead matter, vMiich might be given in evidence upon the general 
iffue pleaded j if he admits a caufe of a&ion in the plaintiff, and 
avoids it by matter ex poji faEto j becaufe fuch a plea gives 1 colour 
to the plaintiff, as Ley field' % cafe, 10 Co. 88. is. And as in debt 
for rent a man may plead a releafe, or may give it in evidepce 
upon nil debet pleaded. The fame law of entry and fufpenfion. 
But to fay the truth, the admitting the giving payment or accord 
with fatisfa&ion in evidence in indebitatus afiumpfit is not proper, 
but it is only indulgence. And therefore he held the plea good. 
Sed adjournatur . 


Damages un- 
der 40 j. in 
trefpufs, af- 
fault, battery, 
wounding and 
difturbance in 
quiet poffef- 
fion. 

Gilb, Eq. 
Cafes 195, 


Boiturc verf. Woolrick. 

I N an adtion of trefpafs quare claufum fregity of affault, battery, 
wounding, and of difturbance of him in his quiet pofleffion, C~c. 

, upon not guilty pleaded, a general verdidt was given for the plain- 
1 tiff, and damages under 40 s. And Mr. Brathwaite moved to 
1 have full cofts, becaufe the defendant was found guilty of a wound- 
ing and difturbance of the quiet pofleffion. But pet Holt chief 
juftice, the practice has been always otherwife j and he faid, that 
he did not remember fuch a mption to have been made. But 
Gould ) uftice faid, that he moved fuch a motion as to the peaceable 
pofleffion here in the King’s Bench, but it was denied him. And 
the motion here was denied. 


Chancellor 
bomers re- 
moved. 


Com mi {Bon- 
ers of the 
great Seal. 


Memorandum : Saturday the twenty -/event h of April in this term 
the earl of Jerfey one of the fecretaries of fiate, by command of the 
Kingy took away the great feal from the lord Somers. And the 
feal was not difpofed of until Sunday the fifth of May, at which 
time it was delivered by commijfion to the lord chief juftice Holt, the 
mafier of the rolls , the lord chief juftice Trehy, and the lord chief 
baron Ward. And TJiurfday the twenty-firfi of May Mr. Jeer et ary 
3 Vernon 
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Vernon came, and took away by command of the King t he great 
feal from the commijfioners, and the King in council delivered it to 
Sir Nathan Wright one of bis ferjeants , with the title of keeper of 
.the great feal, &• 

The hamlet of Spittlefields againjl the parifh of St. An- 
drew Holbourn. 

( * 

•*V S. an infant born in the parifh of St, Andrew was nurfed in A P°° r 
J‘ Spittlefields , the father died, and the mother ran away. Nei- twined by 
•ther the father nor the mother had«any fettlement in St. Andrew' %, pwifli where 
but were only lodgers there. This child being become likely to “ ]| , “ n 1 £ rn 0 ' b i [ 
be chargeable to the parifh of Spittlefields , was removed by order uinaTanother 
of two juftices to the parifh of St. Andrew, being the place of jwtictnent. 
its birth. Upon appeal from the faid order to the quarter-feflions, capljy. 
it was quafhed ; the juftices being of opinion, that baftards did not f. 65*. 
gain a fettlement by their birth. And upon motion in B. R. this 
order’of the feftions was quafhed, and the order of the two juftices 
confirmed ; becaufe a child ought to be maintained where it is 
born, unlefs it obtains another fettlement. And therefore it is 
incumbent upon the parifh where it is born, to find another place 
.of fettlement. 
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yf. has itfue 
three Tons, B m 
C. and />. be- 
ing feifed in 
fee of lands A. 
devifes them 
to C. and his 
heirs for ever, 
and if C. die 
without heir6, 
then he de- 
vifes them to 
his own right 
heirs. C.has 
but an eftate 
in fee- tail; 


Trin. Term 

Will. 3. B. R. 1700. 

Sir John Holt Chief JuJlice. 

Sir John Turton \ ~ n . 

Sir Henry Gould J J u J Um - 


Nottingham verf. Jennings. 

I N ej e&ment brought by the plaintiff againft the defendant 
upon not guilty pleaded, it was tried before Holt chief jufticc 
at the fittings in Middlesex j and upon the evidence the cafe 
was thus. . John Jennings being feifed of the lands in que- 
ftion in fee hath iffue three fons, and being fo feifed, devifed them 
to Daniel his middle fon and his heirs for ever after the death of 
his mother, and if Daniel died without heirs, then he devifed them 
to the right heirs of himfelf the devifor for ever. And the queftion 
arofe between the daughters and heirs of John Jennings the eldeft 
fon of the devifor who were leflors of the plaintiff, and the devi- 
fees of Daniel Jennings defendants, whether Daniel Jennings had 
but an eftate-tail by the will, or an eftate in fee-fimple ? If an 
eftate- tail, then it muft be for the plaintiff ; if fee-fimple, then for. 
the defendants. And this matter upon the trial was referred to the 
chief juftice as a point of law, who gave order that it fhould be 
argued in court. And Mr. Northey for the plaintiff argued, that 
•it was but an eftate-tail in Daniel Jennings ; becaufe it appears, 
that it was devifed to him only by a provifion, and not abfolutely ; 
and therefore of neceffity the court muft reftrain the word heirs, 
to heirs of the body of Daniel. And that this .was the intent of 
the devifor, appears plainly from hence, that Daniel could not die 
without heirs general, fo long as any heirs of the teftator were 
alive } for the heirs of the body are the only heirs, without leaving 
which, Daniel could die, fo long as the devifor had any po'fterity 
remaining. And this does not differ from the common cafe of a 

devife 
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•devife to a man and his heirs, and if he dies without iffue, re- 
mainder over ; for the reafon why fuch devife is an eftate tail, is, 
becaufe the laft words fhew the intent of the divifor, what heirs 
he intended. And the cafe of Webb v. Hearing, Cro. Ja. 415. is 
the cafe in point ; where a man devifes his houfe to his fon after 
the death of his wife, and if his three daughters, and either of them 
do over-live their mother, and their brother and his heirs, then to 
them for life, remainder over; and it was held in the faid cafe, 
that the fon took an eftate tail only, for the very reafon that he 
urged in this cafe, viz. becaufe the fon could never die without 
heirs, living the daughters, if it was not heirs of his body, they 
being his collateral heirs. And in the faid cafe, as it is reported in 
1 Roll. Rep. 399. my lord Coke puts the cafe in queftion, and 
holds, that it would be an eftate tail in the younger fon. So it is 
held 1 Roll. abr. 836 .pi. 6, becaufe the elder fon is the heir gene- 
ral. There was a cafe Hil. 27 & 28 Car. 2. B. R. Tilley v. Col- 
lier, where a man feifed in fee had iffue three daughters, A. B. 
and C. and devifed his land to his wife, until his heir A. arrived at 
the age of twenty-one years, and that his heir A. fhould pay his 
debts ; and that if his heir A. .died without heir, that then his heir 
B. fhould pay his debts, &c. and the court took notice, what heir 
he meant, and held this to be an eftate tail in A. There is a note 
in the faid cafe in 3 Keb. 1589. As to the cafe of Hearne v. Allen, 
Cro. Car. 57. where a man devifed his lands to his fon and his heirs, 
‘and if he died without heirs, then the daughter and her heirs, 
G?c. where it was held, that the eldeft fon took a fee, and not an 
ellate tail ^ the court was divided there three againft two ; but there 
was another point flat againft the daughter, viz. the collateral war- 
ranty j and the cafe in 2. Cro. was not mentioned there, and there- 
fore we hope, that it fhall not be an authority againft the prefent 
cafe, which is agreed, 2 Cro. 428, 448. 

Mr. Carthew e contra argued for* the defendants, that he would 
attempt to make a diftindtion between this cafe and the cafe of 
Webb v. Hearing , which cafe he took to be a middle cafe between 
the cafe of >19 Hen. 8. 8. b. and the cafe of Hearne v. Allen in Cro. 
Car. which is the cafe in point. For where there is a devife over 
to a ftranger, as in’ the cafe of Hen. 8. there the firft devifee has a 
fee, and the remainder over is void ; and fo where the devife is 
politive, as in the cafe of Hearne v. Allen, and in exprefs words, 
the remainder over will be void. But in the cafe of Webb v. Hear- 
ing the fon took the fee fimple only by implication j and there- 
fore as his eftate was created by implication upon the conftrudtion 
of the will, the faid eftate' may be qualified more eafily j but the 
court will not give fo much favour to an implication, as to over- 
throw an exprefs devife ; and therefore thefe refolutions may ftand 

. 7 F together. 
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together, and the court will be rather inclined to make fuch inter- 
pretation 3 becaufe the claufe which fhould reftrain the eftate of 
the fun, is a void claufe, and has no operation j for it docs not 
veil any eftate in the right heirs by devife, but they are in of the 
reverfton by defeent ; atid therefore it is pre tanto. more hard, that 
a claule which is merely void, fhould controul an exprefs devife. 

To which Mr. Northey for the plaintiff anfwered, that he did 
not pretend, that this claufe has any operation, to pafs the eftate, 
l.ut* that it declares the intent of the teftator, that the fecond fon 
fhould not have the land abfolutely, but that fome other perfon 
fhould fucceed him. And as to the other objettion, that the fon 
fhould have the eftate by implication, that makes no difference as 
to the plaintiff ; for the only queftion is, concerning the conftruc- 
tion of the word heirs. 

Holt chief juftice faid to Mr. Cartbew, that he did not take all 
the advantage of the cafe of Hearne and Alien that he might ; for 
if the faid cafe were law, it went farther than the cafe in queftion : 
and fo on the other fide, that he did not anfwer the cafe of Webb 
v. Hearing. And the chief juftice faid, he permitted this point to 
come before the court only out of refpedt to the cafe of Hearne v. 
Allen. The cafe in Henry VIII. is, where the remainder is limited 
to a ftranger, which no body ever thought good } for in the faid 
cafe there is nothing to explain what heirs the divifor intended. 
But where the limitation is among relations, as in this cafe, there 
the word heir cannot mean any thing but iflfue j for the fon cannot 
die without heir, fo long as the father has any heir remaining, 
which is the reafon of Webb and Hearing's cafe. And as to the li- 
mitation over tp his own right heir, that it is void ; though it is 
not good in point of limitation, yet it explains the intent of the te- 
ftator j as if a man devifes land to J. S. and his heirs, and if he 
die without ifiiie, then to the .light heirs of the devifor j it is a 
good eftate tail by devife, though his own right heirs are in by 
defeent. 

And Gould juftice, that he would not make any difference be- 
tween this cafe and the cafe of Webb and Hearing. That there the 
eftate of the fon arofe the implication, though that did not govern 
the refolution, as one may fee in Moor 8 52. but the reafon of the 
faid cafe was, becaufe the intent of the teftator appeared from the 
words of the limitation over the fon, which would ftgnify nothing, 
unlcis the fon’s eftate was an eftate tail. And the court in this pre- 
fent cafe made a rule, that the pcjlea fhould be delivered to the 
plaintiff, and that judgment fhould be entered for form. 
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Rex vcrf. Raines, 
or 

Pett verf. Pett. 

S I R Peter Pett had a fifter A. A . had iffue B. and C. her s - c - 1 SaBr - 
daughters. C. had iflue a fon D. and died. Then Sir Peter ] valium* 
Pett died inteftate. B. obtained letters of admi'niftration in the *5, 27, s « . 
Spiritual Court. Upon which Mr. Lechmere in behalf of D. great ^ t “ ve r s c ^"' 
nephew to Sir Peter Pett , moved the court of King’6 Bench to be'admkted i» 
grant a mandamus to be directed to the Spiritual Court, to com- 'for d<ftribu- 
mand them to compel the adminiftrator to make diftribution. 

Upon which the King’s Bench made a rule, that counfel on both thers and fit'- 
fides fhould be heard, whether fuch mandamus fhould be granted ters of,kcin * 
or not. Upon- which at the day appointed by the rule of Mr. Lech- ^show. *86. 
mere for the mandamus argued, that the queftion of this cafe arofe 2 Vem. 168. 
upon the claufe of the 22 & 23 Car 2. cap. 10. feSt. 7. provided | 
that there be no reprefentatives admitted between collaterals after w m ,° S9 4 ^ 9 ' 
brothers and fitters children j and feft. 7. claufe 3. and in cafe 595; 
there be no child, then to the next of kindred in equal degree of c * Coroyn * 
or unto the inteftate and their legal reprefentatives as aforefaid, and 
in no other manner whatfoever. And firft he obferved, that the 
courts of the common law always favoured diftributions, and had 
always conftrued the ftatute accordingly. To prove which, he 
cited the cafe of Smith v. Tracy, 1 Vent. 307, 316, 323. where it 
was adjudged, that a brother of the half blood fhould be admitted 
to have diftribution with a brother of the whole blood of the in- 
teftate j and the cafe of Pa'mer and Allicock , 3 Mod. 58. where a 
man died inteftate without a wife, leaving only one fon, and admi- 
niftration was granted to the fon, who afterwards died inteftate $ 
and the queftion was, whether the next of the blood of the father, . 
or of the fon, fhould have letters of adminiftration de bonis non ; 
and as to that the queftion was, if the fon fhould have the goods 
of the father as an jntereft vefted in him as diftributee by the fe- 
cond claufe in the feventh feftion of- this aft, which fays, that in 
cafe the inteftate leaves no wife, that all his eftate (hall be diftri- 
buted equally amongft his children : and it was held, that the fon, 
though he was but one child, was within the word children ; and 
he took it as an intereft vefted, and that therefore adminiftra- 
tion de bonis non of the father fhould be granted to his next of 
blood. 

Then this queftion not being among diftributecs, in wJiat pro- 
portion diftribution fhall be made, but whether any diftribution 
4hali be granted at all, or whether the admiaiftratrix (ball have the 
2 whole. 
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whole, the great nephew is intitled to the more favourable' con-' 
ftru&ion of the a£t of parliament. The mifchicf before the adt 
was, that the adminiftrator carried away the whole perfonal eftate 
of the inteftate ; and therefore this a<ft was made, to let in the 
relations of the inteftate in fuch a degree of proximity, to fuch a 
lharc as the ftatute directs, as the law of reafon requires, and as one 
may conclude that the inteftate himfelf would have done it, if he 
had made his will. And therefore this being a remedial law, ought 
to be extended as far as the words or reafon of it will permit for ad- 
vancing the remedy. The ftatute gives an equal (hare to collaterals 
in equal degree ; and as reprefentatives have the right of their ftock, 
and therefore among lineals are admitted in infinitum j fo it will be 
reafonable, to extend it among collaterals, as far as the words 
will permit. The words of the provifo are ftrong, but they do not 
aftedlt this prelent cafe ; becaufe it preceeds the claufe, which pro- 
vides for this. cafe. Like the cafe of Gainsfofd v. Griffith, 

1 Sound. 60. where it is held, that a reftri&ive claufe intervening 
in the middle of one or two fentences, (hall not be applied to the 
latter part. And there is the more reafon, to make fuch conftruc- 
tion in this cafe j becaufe in the former claufe they were to take 
part of the eftate with the wife, whereas in this cafe the queftion is 
only between the one and the other. But then if it lhall be ex- 
tended to reftrain this claufe, it lhall be underftood of the children 
of brothers and fillers of collaterals, viz. brothers and lifters in the 
prefent cafe, and not of the children of brothers and lifters of the 
inteftate, for collaterals are the next antecedent; and the queftion 
arifing about reprefentatives, the perfons reprefenting ought to be 
accounted from them. And this is agreeable to the other parts of 
the ftatute, for the ftatute gives diftribution to the next kindred of 
equal degree and fuch as reprefent their ftocks, fe£l. %. and feel. 6. 
The eftate ought to be diftributed among the next of kindred, and 
. thofe who legally reprefent them ; fo that it is the next of kindred, 
it is the collaterals, who are reprefented ; as in fe£l. 5. it is the 
children who are reprefented ; and the claufe will ftand in this 
manner ; provided that collaterals lhall be reprefented by none but 
brothers and lifters children, which muft necefifarily be underftood, 
the children of the brothers and lifters of the collaterals ; and in 
fuch fenle the whole a£t will ftand together. 

As to authorities, he faid that he knew none in the cafe but that 
of Carter and Crawley , the argument of which cafe made by the 
lord chief juftice North is in Raym. 496. But three judges were* 
of a contrary opinion to him, viz. that the diftribution fttould be 
extended to the collaterals, viz. Ellis , IVyndbam , and Charlton , 
and that a confultation Ihould be granted ; a rule was made nifi, 
&c. and afterwards Mr. juftice Ellis died, and Leyinz was made a 

juftice 
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juftice of the Common Pleas ; and then the rule for the confultation 
was made abfolute by the opinion of two judges againft the opinion 
of the chief juftice, and baejitante Levinz, who had not heard the 
arguments. He added farther, that the parliament in making this 
law had regard to the civil law, and defigned as to this point to 
eftablifli it ; and therefore he cited fome cafes out of the books of 
the civil law, to prove that diftribution ought to be made in l'uch 
cafe. JuJihrian. Injlit lib. 1. tit. 7. lib. 5. tit. 7. Grot, de jure 
belli et pact's, lib. 2. cap. j.Jeft. 1. num. 30, 31 .Jett* 11. num. 1. 
and Pujf endorjf de jure naturae et gentium. 

E contra Mr. Ilarcoart argued, that fuch diftribution would be, 

1. Againft the words of the aft of parliament. 2. Againft the in 
tent. 1 . The words are exprefs, that no reprefentations fliall be 
admitted among collaterals after brothers and fillers children. 

Then, 2. Admitting the intent of the ad to have been, the f et- 
ting up of the civil law ; yet as it appears by the opinions of tfte* 
learned civilians, certified under their hands at the end of my lord 
North's argument, as it is reported in Raymond,. it is a con- 
ftant rule among them, that reprefentatio in flits fratrum et fo - 
rorum tantum locum habet , ad ulteriores vero collaterales non ex~ ■ 
tenditur. And it is another rule, quod vocantur ad fu cejjionem 
reliqui collaterales , quicunque in gradu funt proximiores, remotiori- 
ibus exclujis , it a quod inf allibilit er J'emper prior' in gradu fit prior 
in fuccefffone. And this point has been fince determined in Chan- 
cery before the lord Somers, whilft he was there, in the cafe of 
Maw and Harding, that the ftatute ftiould .be underftood of the Note, thr* 
children of the brothers and fillers of the inteftate ; and the bill 
there, which prayed diftribution in the prefent point, was difmif- was adjudged 
fed. Bcfides, that executors and adminiftrators are favoured in 20 J*ff ,6 93 * 
law ; and therefore this ad of parliament, which takes away their ™ f * n b ° c \ 
profit, and leaves them the care and pains, fliall not be extended, tween Petrton 
to carry diftribution againft them beyond the letter of the law. 

If this had been thequeftion for adminiftration'upon the 21 Hen. 8. cay is ywjT 
cap. 5. the plaintiff could not have had letters of adminiftration, 1690, the 
becaufe the defendant is nearer of kin than he ; and therefore the ^"dlTcrmin- 
judges in the expofition of this aft will favour proximity of blood, ed.a? Mr /v- 
which is favoured by other laws concerning the fame matter, and rc ' ated 10 
. will not give the eftate of the inteftate from the nearer to the re- n ^’^ urcb ®* 
snoter relations. 

Holt chief juftice : That he was always of opinion, that in the 
fpiritual court the law was underftood to be according to what is 
certified by the civilians in the end of my lord North's argument, 
and that their praftice was agreeable ; which opinion was given 
upon very good advice. But if the plain tiff apprehends, that the 

7 G civil 
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civil law is with him, he may appeal, and upon that he will have 
the advantage of it. Certain the inteftate muft be conftrued the 
correlative to brothers and fillers children ; becaufe his inteftate is 
the intire fubjed of the ad, the provifion is made for his wife and 
children, and the divifion is to be made of his eftate. This ad was 
penned by Sir Walter Walker in the time of my lord chief juftice 
Bridgman, when he was chief juftice of the Common Pleas. He 
had the liberty to argue there for the power of the Spiritual Court 
in granting diftributions ; and after he had argued for three hours, 
Bridgman chief juftice inclined in opinion to Sir Walter Walker , 
but the other judges oppofed it ; and it never obtained in Wejl- 
minjler-hall, but prohibitions were granted upon the firft motion. 
And when he could not obtain his point in the courts of law, he 
procured an ad of parliament, which was reftrained as here of 
purpofe. And Gould juftice faid, that the words in this claufe, 
upon which the plaintiff relies, are, their reprefentatives as afore- 
, faid ; which muft mean what they are allowed to mean in the 
provifo, and then it will Hand upon the words of the provifo. 
And Holt chief juftice faid, that in- 'Tracy's cafe a prohibition was 
granted, but afterwards a confultation was awarded upon great 
debate. And by the opinion of the whole court the rule was dis- 
charged. ' 


S. C« 1 Salk. 
129. 

Acceptance to 
pjy a bill of 
exchange after 
the day of 
payment pad, 
fttundum teno- 
tfm billae , 
£OOd. 

Ante 364. S.P# 


Mutford verf. Walcot. 

I N aflumpjit the plaintiff declared upon a bill of exchange drawn 
the twenty-eighth of OSlober at double ufance for 700 ducats 
payable at Amflerdam , which the defendant accepted the thirty-firft 
of December following, per quod devenit onerabilis to pay the bill, 
et in confider&tione hide the fame day and year he afliimed to pay it 
fecundum tenorem et formarn billae praediSlae. Upon non ajjumpjit 
pleaded, verdift for the plaintiff. Sir Bartholomew Shower moved 
in arreft of judgment, that the time of payment of the bill, being 
expired at the time of the acceptance, it was impoftible that the 
defendant lliould affume to pay it fecundum tenorem billae , for that 
was out of his power. And though this acceptance was within the 
three days of grace, viz. the laft day, within which time pay- 
ment is good, and no proteft for want of payment can be made, 
until the faid days are elapfed j yet it is a breach, not to have paid 
the money within the ufance ; and the plaintiff has no need to fay 
in his declaration upon a bill of exchange^ that he did not pay it 
within the days of grace but if the fadt was, that it was then paid, 
it ought to be fhewn of the pther fide. So that here the time of 
payment was elapfed at the time of acceptance; and therefore it 
was impoftible to accept it then, to be paid fecundum tenorem billae. 

And 
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And this objection is the ftronger in refpedt of the diftance of the 
place; for admitting, that payment within any of the three days 
of grace would be according to the tenor of the bill, yet when the 
acceptance here was upon .the laftof the faid days, it was impoffible 
to pay the money the fame day to the plaintiff at Amjlerdam. 2 . The 
acceptance here is not good, becaufe no houfe is mentioned, where, 
the bill fhould be paid. Mr. Hall for the plaintiff cited the cafe of 
Jackfon and Pigot , as a cafe adjudged in point. [See it before, 
Mich. 10 Will. 3. p. 364.] And Mr. Nortbcy for the plaintiff 
faid that there might be fome difficulty, if the adtion had been 
brought againft the firft drawer, but none where the defendant is 
chargeable by his own acceptance ; for a m&h may tender a bill to 
be accepted after the time of payment is expired, to oblige the ac- 
ceptor, if he will accept it, but not- to affedt the drawer. 

Per Holt chief juftice : There muft be fuch acceptance as will bind 
the .acceptor, and that is fufficient. As if a bill of exchange be 
payable at London , and the perfon upon whom it is drawn accepts 
it, but names no houfe where he will pay it; the party that 
has the bill is not bound to be fatisfied with this acceptance, but 
neverthelefs if he will be content with it, it will bind the acceptor. 
So if A. draws a bill upon B. B. refufes to accept it, C. rather than 
it fhall be protefted accepts it for the honour of A. this acceptance 
will bind C. So if a man offer to B. a bill of exchange payable in 
Amjlerdam , B. refufes to accept it unlefs fome merchant in London 
will fign it ; if the merchant figns it, he becomes acceptor for t . . 
honour of the drawer. ‘Acceptance after the day of paymer. 
common, and there is no inconvenience in it. And Holt 1 
juftice faid, that he remembred a cafe where an adtion was bron.-; 
upon a bill of exchange, and the plaintiff declared upon the b. 
where it was negotiated after the day of payment ; and a queftio ; 
’ was made, whether the plaintiff could declare upon the bill, or 
whether he ought to bring indebitatus qfj'umpfit ? and he faid, that, 
he had all the eminent merchants in London with him at his cham- 
ber at Serjeants Inn in the long vaoation about two years ago ; and 
they all held it to be very common, and ufual, and a very good prac- 
tice. And as to the matter of the fecundum for mam t &c. it is the 
payment of the money that is the fubftance of the promife ; and l'o 
it was held in the cafe of JackJon and Pigot. Gould juftice accord. 
And judgment was entred for the plaintitf. 

Note : Holt . chief juftice and Nor they agreed the matters faid by 
. Sir Bartholomew Shower concerning the days of grace, and the 
roapner of reckoning in fuch cafes. Ex relatione m ri Jacob. 

Garret: 


Garret verf. Johnfon. 

Mtmc ei m. 1 A E B T upon the ftatute of 5 & 6 Will. & Mar. cap. 22. upon 
dtm refers to u a claufe in the faid adt, par. 19. by which a penalty of 5 /. 
and 1 ‘ l ] ft c tiaie is impofed upon the ownef of any hackney-coach, who fhall ply 
mentioned. upon a Sunday, not being appointed by the commiffioners, < 3 c. 

The plaintiff declared, that the defendant being owner of a hackney- 
coach, the feventh of April 1700, at the parifh of St. Botolph' s Aid- 
gate in London , drove his coach upon the feventh day of April 
1700, exiflentem diem dominicum , contra formam Jlatuti made at 
Wejlmnjler the feventh of November the fifth of this King and of 
the late Queen, adtunc et ibidem non exijlcns appuncluatus by the 
commiffioners. Upon nil debet pleaded, verdidt for the plaintiff. 
And upon motion of arreft of judgment made by Mr. Branthwaite, 
and oppofed by Sir Bartholomew Shower , the judgment was ar- 
refled ; becaufe the adtunc et ibidem mull refer to the lafl time and 
place mentioned, which is the time and place of the making of the 
adt ; and therefore the plaintiff has confined the appointed of the 
commiffioners to the faid time and place : but it may be, the de- 
fendant was appointed at another time and place, and then this 
adtion will not lie ; and therefore the declaration fhould have faid, 
non exiftens appuncluatus, &c. generally , or non exijlens appunClu- 
atus, &c. the feventh of April 1 700 r for though upon evidence 
another time or place may be given in evidence, yet upon the face 
of the declaration the plaintiff ought to make himfelf a good title 
to the adtion. Ex relatione m'ri Jacob. 

Clay verf. Snelgrave. 

» 

s. c. 1 Salk. > I ' H E defendant as executrix to the matter of a fhip libelled in 
Carth 18 A the admiralty court for the wages owing to the teftator by 
* r 51 the owner. Upon which the plaintiff to have a prohibiton fug- 
alp ft cIn°not g e ft e< l the ftatute of 1 5 Ric. 2. cap. 3. that the admiralty court fhall 
fue in thead- not have conufance of contradts made upon the land* and fhews 
hisw ty «° r contradfc to have been made upon the land, &c. And this 
1 j S M od* 406. ca f* e was feveral times moved by Sir Bartholomew Shower and Mr. 
reji . 805,983. Acherly for the prohibition, as well in Michaelmas, Hilary , and 
6 Mod. 76. jT, a ji er terms laft paft, as in the prefent term ; and it was oppofed 
om • l iS’ by Mr. Nortbey and Mr. Hall. And the council for the prohi- 
bition argued, that prohibitions are grantable de jure, and are not 
diferetionary in the court. Raym. 3, 4. That the cafe in Winch 
Rep. 8. was the firft cafe, where a prohibitiomwas denied in cafe 
of a fuit by mariners for their wages in the admiralty court and 
1 the 
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the denial was grounded upon compaffionatc reafons, becaufe they 
were poor men, and because there they might join in ailion, but 
here they mud; lever; but the faid cafe is contrary to the reafon 
and grounds cf the law, for where the contract is made upon the 
land, though the fervice was done upon the fea, it is out of the 
jurifdiilion of the admiralty; and fo vice verja , if the fervice was 
done upon the land, and the contrail upon the fea. J2 Co. 79, ?o. 

Staunf. 51. b. Hob. 212. A confutation is always denied in cafe 
of a fuit by mariners, if there is a charter-party. And the fealin£ 
of a writing cannot make any difference in reafon. Raym. 3. a 
prohibition granted where the mafter libelled alone. Mr. Ncrthey 
and Mr. Hall e contra for the defendant faid, that the cafe of ma- 
riners was now fettled, and ought not to be ftirred; but that the 
great reafon why they arc permitted to fue there is, the Ihip is the 
debtor, and by the law of the admiralty they may attach her, which 
they cannot do by the common law; and in the ad rrftralty court 
they may all join in fuit, whereas by the common law they muft 
bring feveral adtions. That the cafe of the mailer is not different, 
for the fhip is fecurity to him, and he is. but a mariner, and his 
wages arc wages at fea. But however, where the mafter dies in 
the voyage, as he did in this cafe, there can be no reafon to ex- 
clude his executors from fuing in the admiralty, becaufe he had no 
opportunity of bringing his wages to account with the owners. And 
in 2 Vcntr. t^i. Allifon v. Marjh, the purfer, though an officer 
of tire fhip, was allowed to fue for his wages in the admiralty. 

And in 2 Keb. 779. />/. 6. Rex v. Pike , a prohibition was denied, 
where the mafter and mariners joined inn fuit in the admiralty for 
their wages. [But Holt faid, that a prohibition ought to have "been 
granted quoad in the faid cafe.] And he cited a cafe HU. 27 & 28 
Car. 2. C. B. between Cocker and Older , where Atkins and Ellis 
ju dices were of opinion, that a prohibition ought to be granted to 
the fuit in the admiralty court by the mafter of a fhip for his wa- 
ges; bat North, chief juftice, and Wyndham juftice, held the con- 
trary opinion. But Holt chief juftice faid, that it is an indulgence, 
that the courts at IVefiiulnjicr permit mariners to fue for their wa- 
ges in the admiralty court, becaufe they may all join in fuit; and 
it is grounded upon the principle quod communis error facit jus ; 
but they will not extend it to the mafter of the ftiip, efpecially if 
lie was mafter at the beginning of the voyage here in England ', and 
the" contrail was made with him here, Poffibly if the mailer of a 
ftiip died in she voyage, and another man took ( upon him the 
charge of the fhip upon the fea, fuch cafe might be different. As Groflwicfev. 
in the cafe of GroJJhvick v. Louthjey , where it was held in this court Louthfl y- B «- 
lately, that if a fhip was hypothecated, and money borrowed upon fore 
her, at Amjlerdam upon the voyage, he who lent the money may Ship hypo- 
fue in the admiralty for it; and this court granted a confutation * hecatcd ‘ 

7 H in 
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in the laid cafe. But in another cafe, where the money was bor- 
rowed upon the fhip before the voyage, the King’s Bench granted 
a prohibition, and the parties acquiefced under it. There are many 
precedents in *the court of admiralty, of fuits by the mariners for 
their wages, but none for the mafter of the fhip. And the cafes' 
differ} for the mariners contrail upon the credit of the fhip, and 
the mafter upon the credit of .the owners of the fhip, of whom 
generally he is one. The opinion of lord Hobart , that where 
there is matter of property to be tried, a prohibition fhall be granted, 
is a little too hard. Gould juftice agreed with Holt, and faid, 
he was of opinion, that prohibitions were grantable of right, though 
it had been controverted in his time. To which Holt chief juftice 
faid, that Hale chief juftice, and JVyndham juftice, held prohibitions 
to be diferefionary in all cafes} but Kelynge chief juftice was of the 
contrary ogfcion. And he faid he did not efteem them to be 
matter of Jfht. Then Mr. Nortbcy moved, that the court would 
compel the plaintiff to put in bail to the action to be brought for 
the wages at common law, or otherwife deny the prohibition ; 
which he faid had been done often. Holt chief juftice confeffed, 
that the court had fometimes interpofed, and procured bail to be 
given ; but it was by confent, and in cafe of the proprietor him- 
fdf. But in regard that in this cafe the plaintiff was a purcha- 
fer without notice, there was no realbn. And a prohibition was 
granted 


David Jones verf Stone. 


s. c. 2 S.lk. 

55 °. 

A roan may 
iuc a vicar in 
the fpiritual 
court, for not 
faying divine 
fervicc j to do 
which he is 
hound by pre- 
feription, the 
preicrip 
not being de- 
nied. 

Farr. 88 . 

6 Mod. 230 
F\ N B. 51. 
U. 


T fiE defendant libelled againft the plaintiff, vicar of N. for 
that, that whereas by cuftom time whereof, &c. he was 
1 obliged $>y himfelf, or fome other perfon, to fay divine fervice in 
t the chapel of Chalbury , for which he received fuch a recompcnce; 
s nevertheiefs, he had neglected to do it, &c. The plaintiff, to 
’have a prohibition, fuggefts, that all cuftoms and preferiptions arc 
. triable by the common law ; but does not deny, nor traveric, the 
e cuftom. ; And Mr. Harcourt for the plaintiff urged, that the vicar 
.is not copipellable of common right to fay divine fervice in any 
place but in the mother church ; and therefore this being a cuftom, 
to charge the vicar againft common right, it ought to be tried at 
common law. If in faft, fuch a cuftom be found, the King’s 

Bench will grant a confultation. 

\ 

Holt chief juftice faid, that he was not of opinion, that this be- 
ing a duty incumbent, upon the plaintiff by prefeription barely of 
itfelf is fufficient ground for a prohibition, efpecially fince the pre- 
icription is not traverfed in the fuggeftion ; for it is an eccleliaftical 

right. 
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right, to bind an ecclefiaftical perfon to do an ecclefiaftical duty: 
and if the ecclefiaftical duty be negledled, the perfon who. is guilty 
of the negledt, may be fued for it in the fpiritual court, though 
the duty began by cuftom. And it is the very point of William's 
cafe, 5 Co. 72. b. 73. a. b. where the vicar of Alderbury was 
obliged upon a cuftom to celebrate divine fervice; by himfelf or 
fome other perfon, in the chapel of St. John, within the manor of 
IVoollaJlon, for the lord of the manor and his tenants; and the 
lord brought cafe againft the vicar for negligence in celebrating 
divine fervice in his chapel for fuch a time ; and it was held* that 
it would not lie, but that the remedy was, to fue the vicar in the 
court Chrijlian , becaufe ecclefiaftical perfons are more fubjedt to the 
faid courts, than lay men are. If this was a prefcription to affedt 
Jay men, perhaps it might have another confideration ; but it is a 
mere ecclefiaftical duty, and might have a legal commencement by 
the confent of all parties, as by compofition. If the vicar for a 
fum of money undertook to do divine fervice, and an adt was made 
in the ecclefiaftical court by the confent of all parties; that would 
Jiave bound the vicar and his fucceflors before the 1 Eliz. cap. 2. 

And therefore becaufe it may have commenced by an ecclefiaftical 
adl, the defendant may have his remedy for the negledl in the court 
Chrijlian. And it is upon the faid reafon, that notwithftanding 
the opinion of Coke 2 In ft. 49 1. where a fuit was in the ecclefiaftical 
court againft a parfon, &c. for a penfion by prefcription, no prohi- Penfions. 
hi cion is grantable, though the prefcription was denied. See 1 Ventr. 

3, 120, 265. 

Gould juftice agreed, and faid that heVould cite a ftronger cafe, 

W. Jones 230. Halfey v. HalJ'ey , where a prefcription was alledged 
for a way to carry his tithes through a clofe called S. and for 
flopping of it the defendant libelled againft the plaintiff in the 
ecclefiaftical court ; whereas in fadt the way by prefcription was 
through a clofe called W. and for that, that preferiptions for ways 
ought to be tried at common law, &r c. and upon demurrer to the 
declaration, a confultation was awarded by the opinion of the 
whole court. So a parfon may fue for a modus in the fpiritual 
■court. Holt chief juftice faid, that if the cafe in Jones had now 
come in judgment in this court, it would be queftionable, becaufe 
it charges the freehold of another man. The cafe of a modus is, as 
Gould juftice fays, if the modus is admitted ; but if the defendant fays 
that it is lei's, and infifts upon it, it muft be tried at common law. 

The rule made to fhew caufe why a prohibition fhould not be 
granted was difeharged. Ex relatione m'ri Jacob . 
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Rex verf. Inhabitants in Glamorganfhire. 


were made by the jufticcs of peace, for levying money, 

move, in a. R.\ s f° r repairing Caerdiffe bridge , by virtue of the 23 Eliz. cap. 

ordm made j j_ And it was objefted by Mr. Earle and Mr. Lecbmere, that 
of cOrUjf? court cannot in this cafe grant a certiorari ; becaufe it was a 
i-Uv upon new jurifdiftion erefted by a new act of parliament, the trull of 
vid 'si C ; th e execution of which is repofed in the jufticcs, .and this court 
J’aiilh r.sw, has nothing to intermeddle with it $ for if they proceed according 
cap. 60. to the ftatute, then there is no reafon to remove their orders ; but 


if not, then what they do is cor am non judicc, and void. And 
the parties may examine the legality of their oroccedings in an ac- 
tion ; and lb it was held in a cafe of decrees made bv commillion- 
ers upon the ad for the fens, x Sid. 296. Ball v. Partridge. 
1 -Jar dr. 480. ‘Terry v. Huntingdon. Cro. Car. 394. Nichols v. 
Walker. And no certiorari lies to remove orders made by com- 
miflioners of bankrupts. Sed non allocatur. For this court will 
examine the proceedings of all jurifdiftior.s erected by aft of par- 
liament. And if they under pretence of fuch aft proceed to in- 
croach jurifdiftion to themielves greater than the aft warrants, 
this court will fend a certiorari to them, to have their proceedings 
returned here j to the end that this court may fee, tb.it they keep 
themielves within their jurifdiftion ; and if they exceed it, to re- 
llrain them. And the examination of fuch marrers is more proper 
for this court. As in. the cafe in queftion ; whether the aft .of 
Queen Elizabeth impower^ the jufticcs to raife money to mer.d 
wears ; and to determine the doubt upon the aft. As to the cates 
of orders made by ccmmitlioners of fevvers, and of the fens, the 
court is cautious in granting certioraris ; and fird they make inquiry 
into the nature of the faft, ar.d what will be the confequcnce of 
granting the writ ; becaute the country may be drowned in the 
mean time, whilft the commiftioners are fufpended by the certio- 
rari. But that is only a diferetionary execution of the power of 
the court. And as to the commillioners of bankrupts he laid, that 
they had only an authority, and not a jurifdiftion. And he faid, 
that where the judiccs make orders by virtue of a private aft, they 
ought to return the aft with their orders. Then it was objefted, 
that this court cannot fend a certiorari to the judices of peacq in 
IVa cs ; but their orders ought firft to* be examined in the great 
lcdious, and from thence to be removed hither ; becaufe this court 
has equal jurifdiftion over Wales, as they have over the King’s 
Bench in Ireland j and therefore that a certiorari ought not to be 
granted to the jufftices there per faltum, no more than error will 
2 lie 
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lie in parliaments upon a judgment of the Common Pleas, leaping 
over this court of King's Bench. 

But Holt chief juftice laid, that this matter ought not to be dif- Ctnhran lie* 
puted, it being the conftant practice to grant certioraris into Wales , into Waku 
as alfo into the counties palatine of Durham and Lancajler, which 
yet had original jurifdidtion, and the lame courts among thetn- 
ielves. And if the law were othcrwile, the great felFions were 
held fo feldom, that a man might be ruined, before a great feflions 
met. 

Then exception was taken to the orders, that the money or- 
dered to be levied was for repairing the wears, to do which they 
had no jurifdidtion, but only to rail’e money for the repair of the 
bridge ; and their authority being fpecial, they ought to confine Jurifdiaion. 
themfclves within it. But Holt chief juftice held, that in regard 
that at the time of the making of the ad, thefe wears were built 
as necelfary to fupport the bridge, by virtue of the powers given 
by the ad of the Queen for rebuilding of the bridge, and were 
efteemed fo then and ever fince, this court will efteeni the n ac- 
cordingly flill ; and therefore confequential to the power for re- 
building and repairing of the bridge, and efpecially when they are 
averred to be fo in the orders. And Gould and burton juftices 
agreed. Thefe orders are argued, as is ufual in the cafe of orders 
made by commiflioners of fewers, and returns of habeas corpus out 
of London , before they were filed. And a procedendo was awarded 
by the court. Ex relatione mri Jacob. 


Rex Ttrf. Chandler. 


T H E defendant was convicted for deer-ftealing by a juftice of S. c - s »lk 
peace upon 3 £? 4 Will. & Mar. cap 10. and the convic- o| 

tion was removed into this court by a certiorari. And lcveral ex- 


ceptions were taken at fcveral days, and argued. That after it had 5 ^ a:i - 
depended feveral terms, this term the court over-ruled the excep- 
tions, and held the conviction good. Holt pronouncing the opi- See sut. 5 
tion of the court, faid, that the cafe did not deferve to be argued. 
lie faid, that in thefe convictions by juftices of peace in a lum- s?d. y Geo. 
mary way, where the antient courle of proceeding by indictment • c. 22. 
and trial by jury is difpenfed with, the court may more cafily dif- 
penfe with forms j and it is fufficient for the juftices, in the de- * 1 5 
feription of the offence, to purfue the words of the rtatute ; and 
they are not confined to the legal forms requifitein indictments for 


offences by the common law. For though all adts, which fubjedt 
men to new and other trials, than thole by which they ought to 

7 I be 



58a Trin. Term 12 Will. 3. 

be tried by the common law, being contrary to the rights and 
liberties of EngliJJmen, as they were fettled by Magna Cbarta 
ought to be taken ftriftly* and when fuch a ftatute is made, one 
ought to purfue the intent of the makers, and expound it in fo 
real' nable a manner, as that it may be executed. But it is alfo in- 
cumbent upon judges, to take great care, that in the execution of 
this law they do not go beyond the aft of parliament. As to the 
p. tween 1. firft exception, that it is faid, that the defendant between the firft 
September, *° Jftfy and jfhe tenth of September killed ten deer, without fhew- 
Iciiied tea ing the particular days upon which they were killed, and fo general 

deer * and uncertain a declaration of an. offence is very fevere, becaufe it 
drives the defendant to give an account of all his life, which he 
cannot poflibly be prepared to do. There is an indiftmcnt in JVefi ' s 
prec. no. b. &c. for killing a buck, and there not only the day, 
but alfo the hour, is fhewn. And thele conviftions, to which a 
man cannot have anfwer, ought to be as certain as indiftments, to 
which a man may plead. But to this exception the council of the 
other fide anfvvered, that the days were not material to be proved ; 
for evidence may be given of the fafts of any other days, and 
therefore the omiflion of (hewing them will not vitiate ; and all that 
is nccefl'ary to be laid in point of time is, that the profecution 
appear to have been made within a year after the faft committed ; 
that the omiflion of the days is not any inconvenience to the de- 
fendant, becaufe if he can Ihew an authority for killing fo many as 
are charged upon him in the fame time, it will drive the profecutor 
to prove more ; and if he be charged another time, he may aver, 
that thole for the killing of which he has been ^onvifted are the 
lame. And the cafe of Farrow v. Chevalier was 'cited to this pur- 
pofe, [See it before, 478.] where the fame exception was taken 
in arrell of judgment, and over-ruled. And many precedents were 
cited, to warrant this manner of (hewing feveral fafts in informa- 
tions upon penal ftatutes. Raft. ent. 410. Hearn, plead. 549. 
Wine 541, 547. fhomf. entr. 91, 92. Brown, form. plac. 1 par. 
2 jo, 1, 2, 4, 7, 9, 260. Fid. 186. Co. Entr. 1 58. 

Holt chief juftice, that in the cafe of Farrow v. Chevalier there 
is but one breach of covenant, and the felling there feveral times 
was only in aggravation of damages, but the damages ought to be 
intire. This calc differs from all the cafes of indiftments and infor- 
mations for offences at common law. All that is necefiary in thefe 
cafes of new offences made by new ftatutes and in new fummary 
methods of conviftion by them, is to fhew fuch a faft as is within 
o«ie faa in- defeription of the ftatute, and to deferibe it as the ftatute wills, 
tended after 2. A fecond exception was, that the conviftion was. Memorandum , 
another. q U0( p 0 tf aV0 fa Maii the tenth of this King spud Enfield in comi- 
tatu Middlejex, venit coram me — — — et dat mi hi intettigi et in- 
formant 
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formari, quod, &c. et fuperinde eodem odlavo die Mali anno fupradidlo, 
apud domum meant in parocbia fandli Andreae Ho' borne comitatu 

Middlefex praedidlo, venit praedidtus et dicit , deponit et jurat 

quod, &c. where it lhould have been dedit ; becaufe dat in the 
prefent tenfe relates to the time of compleating the record ;.and it 
was impoffible that the informer could give information at Enjield, 
when he was at his houfe in Ho' born, where the convidion was 
made. To which it was anfwered by the council of the other 
fide, and agreed by the court ; that it muft be intended fueceflive- 
ly, the one after the other as the fads might be performed, and 
not immediately j for the juftice might take the information at 
Enjield, and come afte r **">rds to Holbo-n, and make the convidion. 

3. A third exception that the judgment was, quod J'orisf a- Judgment 

dat only, whereas it < it to be, idea conjideratum eft. Sed non i' loa 
allocatur . For per cunurri, it is well enough without it. 4. Ob- ““ ’ 
jedion. That the convidion is, that the defendant killed the deer 
fine confenfu demini refs proprietarii damarum praediclarum, an<i 
not adtunc proprietarii. Sed non allocatur. Becaufe it s that he 
killed them fine confenfu dornini regis (as before) et adtunc et aniea 
et pofea proprietarii chafeae praedidlae, aut alicujus alius perfonac 
praecipue fduciatae, Anglice intruded, cum cujlodia damarum prae- 
didtarum ; which fufliciently (hews, that it was an unlawful kill- 
ing. 5. Objedion. That conta pacem is omitted in the convic- c <"’l ra P afcm 
tion. Sed non allocatur. For per Holt chief juftice, in indid- 0ir ‘ ,ued " 
ments and informations one ought to conclude contra pacem ; but 
in thefummary convidion, there is no need to purfue lo ftridly the 
forms of law, and they are well enough without contra pacem. 


Rex verf. Speed. 

E xception was taken to this conviftion for deer-dealing, that s,c ’ Sa,k * 
the fads are laid at feveral diftind days, and then at the end ^, ; ’ h S02< 
comes illtcite occidit ; andfo it did not extend to them all. But Th( .| aftworf !, 
per curiam it is one intire fentence, and then illicit e occidit will extend to the 
extend to every one of them, as well as if it had been repeated wl ‘ ole feil_ 
particularly. Afterwards another exception was taken, that illicit e 
occidit is not fufficient, but they ought to fay furtive, or cum f KU ^ 
animo furandt, or fomething refembling it, for every unlawful ; 8 >- 
killing is not within the ad. But per Holt chief juftice, if there 
is a pretence of right, we ought to fuppofe, that the juftice would 
do right, and acquit the defendant : becaufe he is intrufted with 
the execution of the law. The intent of the ad was, to prevent 
killing in a clandeftine manner by Health ; but it is enough to lay 
the fad in the words of the ad of parliament, and that ought to 
he admitted upon evidence. The title of the ad is, againft deer- 1 ’ 
j ftcaler , 
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dealers, but there is not any fuch word in the body of the ad. 
And therefore if there was a difpute concerning the limits of a 
If* man kills walk in a foreft ; and one claims as part of his walk, what is in 
foance o"* ^ a< "* P art divifion °f another, and accordingly kills deer 

fuppof«i° right there; the cafe is out of the intent of the ad, but is plainly within 
tii.i he hath, the words. The intent of the adt was to punifh rogues and 
the n °^|. w,thin vagabonds ; and not to punifti perfons, who by miftake in the exe- 
cution of their trufts exceed what the law warrants. If the keeper 
of a walk gives leave to a third perfon to kill a deer ; though this 
licence does not give fufficient authority to the third perfon to kill 
it, yet it will not be an unlawful killing within the flatute, be- 
caule there is a colour of right. Another exception was, becaufe 
it is not ihewn how he killed. Sed non a.locatur, becaufe the 
Coment. killing or not is the material part. And Holt chief juftice laid in 
this cafe, that if a convidion was affirmed in this court, this court 
might award a levari facias ; but if the defendant had no goods, 
he made a queftion, if they could imprifon him. Both thcfe con- 
vidions were affirmed. Ex relatione m'ri Jacob. 


The King agaitijl the Company of Barber Surgeons in 

London. 


A by-law 
made contrary 
to 32 Hen 8. 
cap. 42. con- 
cerning the 
wardens of 
the compajny, 
ill. 


I N an information agr.inft the defendant for a falfe return made 
by them to a mandamus, direded to them, to command them, 
to eled a barber to be one of the wardens of the company ; to 
which they returned, that they had eleded two barbers. Upon the 
trial at niji pruts in Midd'efex the fitting after the laft term before 
Holt chief juftice upon the evidence the cafe appeared to be thus. 
That there is a cuftom in this and all other companies in London, 
to admit perfons, who are not of the profeffion or trade of which 
the company is denominated, to be freemen of the company, in- 
differently with thofe who are ; and upon this, there being two 
claffes in this company, the one of barbers, and the other of fur- 
geons, a difpute arofe about the year 1 63 1 under which clafs thefe 
foreigners fbould be ranged; and the company confidering, that 
many of the foreigners were confiderable men, and being unwilling 
to turn them out of the company, they agreed, that they ftiould 
be ranked under the clafs of barbers ; and accordingly a by-law 
was made, that all fuch perfons, as ftiould be admitted into the 
company and were not barbers nor lurgeons by profeffion, ftiould 
be barbers ; and accordingly it has continued ever fince, and the 
warden for the clafs of barbers has been ufually eleded out of the 
reputed barbers ; and the real barbers have been ufually omitted ; 
and one of the prefent wardens was a reputed barber. This point 
was referved by Holt chief juftice upon the trial, and he acquainted 

his 




Trm. Term 12 Will. 3. 585 


his brothers' with it in court. And Holt demanded in court their 
opinion ; and faid, that he believed that it would be a hardiliip 
to the whole company, if this ufage fhould be fet afide. For then 
if thefe reputed barbers (who are commonly the mod fubftauciul 
men of the company) were excluded from being elefted into the 
government of it, all fuch perfons would decline the admitting 
them felves into the company. But yet the words of the 32 Hen. 
8. cap. 42. are not to be got over. For the faid aft taking notice, 
that there were two companies, the one of barbers, the other of 
furgeor.s, unites them by the name of barber-furgeons } reftrains 
them to their feveral employments ; and then a claufe comes and 
enafts, that they fhall annually eleft four mafters or governors of 
the company, two of whom (hall be expert in barbery, and two 
in furgery, to. have the correction of all perfons ufing barbery or 
furgery. And the aft cannot be underftood in other manner } for 
the intent of the aft being to unite the perfons of thefe two pro- 
feflions, every member of the company, as fuch, is a barber-furgeon ; 
and therefore where the aft comes and diftinguiffies them, it can 
be only with relation to their feveral profeffions ; for in other man- 
ner they cannot be more barbers than furgeons. And it is the 
ftronger, bccaufe it is a qualification of their offices, lince they 
mull have thccorreftion of the praftifers in the feveral profeffions. 
Then the ufage or by-law can never repeal the aft of parliament. 
And therefore by his opinion, and the opinion alfo of Turton 
and Gould juftices, the pojlea was ordered to be delivered to the 
plaintiff. And the laft day of the term, a peremptory mandamus 
was granted. And Holt chief juftice faid, that he believed, this 
mingling of companies was later than the time of Henry VIII. Ex 
relatione m'ri Jacob. 


" Clerke verf. Clerke. 

S^LERKE died inteftate. His wife took out letters of admini- The Spiritual 
^ ftration to him- Clerke brother to the inteftate cited the de- diSnbo- 
fendant into the Spiritual Court, to make diftribution of the intef- lion when ie 
tate’s eftate. The defendant there fuggefts, that the brother has c ° roe> in > but 
goods of the inteftate in his hands to the value of 200 1 . And up- feuhkln 0 ' 
on this the Spiritual Court orders him to bring the 200/. into court, From the 
to the end that it might be diftributed. And for not bringing it in, d#btor *- 
they excommunicate him. Upon which he moves in B. R. for a 
prohibition, and it was granted as to the whole procefs that com- 
pelled him to bring in the 200/. For per curiam , the Spiritual 
Court has power to make diftribution of the eftate, when it is 
come in, but not to fetch it in •> becaufe that is to hold plea of 
debt. But the Spiritual Court might refufe in this cafe to proceed 
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to tbc diftribution, until the brother had brought in the 200/. but 
they cannot excommunicate him for not bringing it in. 


Rex verf. Fowler. 

s. c. 1 Salk, f 1 \ £ defendant was arrefted upon an excommunicato capiendo. 

3 Danv. Abr. J[ The fignificavit exprefled, that he was excommunicate for 
293- P- 4 * contumacy, in a fuit projubfiraSl'tone dccimarum feu aliorum jurium 
*9^* p<" 3**4. ecdejiafiicorum. The defendant lued a habeas corpus directed to the 
fheriff of. the county, &c. vel cufiodi gao/ae, &c. and the gaoler 
returned the warrant of the (heriff upon the excommunicato capien- 
do, (Sc. Mr. Northey took exception to the return, that as it ap- 
peared upon the recital of the Jignificavit in the warrant, the de- 
fendant was excommunicate in a fuit for tithes or other ecclefiafti- 
cal duties in the disjunctive, and therefore ill, becaufe the caufe of 
excommunication fhould appear to be fufficient, and the fpecialty 
of it ought to be (hewn, and not fo generally. For perhaps the 
jura ecclefiafiica may be fuch as he was not obliged to pay. Ex- 
communication fo generally pleaded, without fome more fpecial 
caufe, will not be fufficient to flay another’s fuit, 8 Co. 68 . b. 
Trollop’s cafe, much lefs to deprive a man of'-his liberty. And the 
cafe of the King and Sancbee was cited, [fee it before, 323.] where 
to a writ of habeas corpus the defendants were returned committed 
by warrant of two juftices of peace in purfuance of 27 Hen. 8. 
cap. 20. for contumacy in a fuit before an ecclefiaftical judge, for 
tithes or other ecclefiaftical duties, juft as it is here ; and upon that 
exception the defendants were difeharged, The court gave no opi- 
nion in this matter. But Holt chief juftice faid, that Sancbee- s cafe 
differed from this cafe, becaufe the commitment there was by vir- 
tue of a fpecial authority given to the juftices of peace by the faid 
a&, .which ought to be purfued ftri&ly. But the court quaihed 
A fobtty ur. the habeas -corpus for two reafons. 1. Becaufe it was directed to 
th« d fce^For° or g a °k r in the disjundtive, which the clerks agreed, 

gaoler, ill. was contrary to all the courfe, and ill. 2. Becaufe the writ of ex- 
A writ of comnmnicatio capiendo was not returned, bat only the warrant of 

r^*^ooght the fheriff ; for the writ ought regularly to be returned, for may be 
to be returned, it is right ; for if the fheriff has a good writ againft a man, and 
The tariff he tq^kes an ill warrant. to his bailiffs,, upon it, to arreft the man, 
baying a good an( j they arreft bin} accordingly, though the bailiffs cannot, yet 
iUwaJrantytt fberiff mayjuftify, by virtue of the writ j fof if the fheriff be 
he may joky in any manner privy to the taking, as if he command his bailiffs to 
by the writ, arreft a map by/parol, when he is taken accordingly, he is in the 
cqftody of . the fheriff : and if he has a writ againft him at the fame 
time, he is arrefted, and is. in cuftody, by virtue of the writ. In- 
deed the fheriff muft be privy to the taking, or otherwife he can- 
not 
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not be in his cuftody. And Holt chief juftice faid, that the carrying 
of this writ to the gaoler was an irregularity ; for where a man is 
committed immediately to the gaoler, there the habeas corpus ought 
<0 be carried to. him ; but where he is arrefted by virtue of a war- 
rant upon a writ directed to the Iheriff, there the habeas corpus ought 
to be carried to the fherifF; for he having the writ in his cuftody, 
is the only proper perfon to make the return. Since the habeas cor- 
pus ad the gaolers have taken upon them to cheat the (heriffs of 
the money for the returns, but that is not regular. The writ was 
■quafhed, and a new habeas corpus granted, returnable immediate ; 
upon which the court gave order, that they (hould procure the writ 
to be returned. Note; That writs of excommunicato capiendo are 
anrolled in the Crown Office, which roll was brought into court in 
this cafe, and the writ appeared there to be in the disjunctive. Ex 
relatione m'ri Jacob. Poji. 618. 

Smith verf. Wallet. 

T H E fequcftrator of the tithes of a vicarage fued the inapro- s. c. 1 Salic. 

priator in the Spiritual Court for tithes upon the endow- j^' viar , jbeJ| 
ment. And the defendant moved here for a prohibition, upon a fo r ,j thes , * p *. 
fuggeftion, that it Was not a vicarage, and that that ought to be on denial of it 
tried at common law. Holt chief juftice faid, that the fuggeftion *,*££[* 
is good in point of law ; but if the fuggeftion appears to the tion granted, 
court to be notoriously falfe, the King’s Bench will not grant a 
prohibition ; for they ought to examine into the truth of the fug- fuggeftion is 
geftion, and fee what foundation it hath ; for if it appears plainly 
to be falfe in fad, the King’s Bench ought not to grant a prohibi- 
tion. Hob. 66. AUn v. Cajlle-Birmidge ; and it is held there, 
that though the furmife be matter of fad, and triable by a jury, 
yet it is in the difcretiort of the court to deny a prohibition. So it 
was done Hob. 185. Jones v. Jones. But at laft in this cafe a 
prohibition was granted by content, and iffue to be taken, vicarage 
or not, and to be tried at the next affixes, to fettle the right. 

Note, Mr. Bury (hewed in this cafe a copy of an endowment, and 

of the book of firft fruits, where- the vicarage was rated at » »— 

and receipts for firft fruits. Ex relatione m'ri Jacob . 
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Hartfort verf. Jones. 

s. c. t Salk. T fsj trover the plaintiff declared, that he was poffefTed de odlo ha - 

Uncertainty. X bit vtjlium ( dug lice ; fairs of wearing apparel) feventy-two oun- 

Bamard. Rep. ces of cloves, mace, and nutmegs ; — pounds aromatum, vocatorum 
grocery ware, feventy pounds lini diverforum gene rum, &c. et quod 
cafualiter ami fit, &c. The defendant permits judgment to be gi- 
ven againft him by default, and a writ of inquiry was executed, and 
intiie damages given for the plaintiff. And Mr. Nortbey moved in 
arreft of judgment upon the uncertainty of the declaration in the 
feveral particulars there mentioned j but the chief objection was fe- 
venty-two ounces of cloves, mace, and nutmegs, and does not 
fhew how much of every one. Mr. Carthcw to maintain the acti- 
on cited 2 V entr. 67. Blijfe v. Froji 78. Chamberlain v. Cooke, 
trover de una J'erie cyanorum et granatorum, [Anglice, turks and gar- 
nets) after verdidt held good. I Sid. 263. Pledallv. the Hundred 
of Thi/llewprtb, declaration of a robbery of a gorget and cuffs, 
good after verdidt. 98. trover de planets granariis, good. Stile 
358 . trover of a library of books, good. 1 Mod. 319. Wood v. 
Davies, de tribus Jtruibus foeni good after verdidt. 2 Sound 74. 
Hit. l Will. & Mar. trover de viginti pedis vini branditti, held 
good after verdidt. Holt chief juftice faid, the laft term, when this 
was moved, that the faid cafes cited by Mr. Carthew were after 
verdidt, and if there were a verdidt in the prefent cafe, the judg- 
ment would be according, for then they would intend that they 
were mixed ; but this cafe is after judgment by default. There is 
a great difference, where the thing, for which the adtion is broughr, 
is one intire aggregate body, though confiding perhaps of many 
different parts j there it will be good, which is the reafon of the 
cafes of the pairs, and the moft part of the cafes before cited. 
And for the" faid reafon Trin. 23 Car. 2.- B. R. Boroughs v. Hall, 
trover for a fhip cum armamentis was held good whereas if the 
adtion was brought for the guns and rigging feverally, they ought 
to fhew what and how much. And fo it was held in the cafe of 
Pollexfen v. Crifpc. The true reafon why certainty is fo much re- 
quired is, becaufe a recovery in this adtion may be pleaded in bar, 
if another adtion fhould be brought for the fame caufe. This had 
been ill in detinue without (hewing that they were mixed. But 
why is not this declaration as certain as a declaration in ejedtment 
for twenty acres of land, thirty of meadow, &c. in the towns A. B. 
and C. without (hewing how much lies in each town ? And after- 
wards this term, upon the motion of Mr. Cartbew, judgment was 
given for the plaintiff, becaufe they eftcemed thefe to be things 
mixed. Ex relatione m'ri Jacob, 
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M ’R. Robert Eyre moved to qualli the return of a rcfcuc, which $. C. 2 Salt. 

wa;;, vvtnte brevis mibi direbti fed a warrant to J. S. and * 3 6 > 
f . N. my bailiffs, who by virtue thereof ceperunt et arrefiavcrunt R et „ rn oft 
. the defendant, et in cujlodia men kabuerunt , quoufqu • A. & B. ref- mfrueof « 
cuprum the defendant ex cnjlodia J. S. et J. N. ballivorum Kid- 
rum. And it was quaffed. For per Holt chief jufticc, the lheriff r.a°J : nt • 
ffould either have returned, that the defendant was in his cuftody cuitody oftU 
and refeued out of his cullody ; or that he was in cuftody of the “ s w _ l8o> 
bailiifs, and refeued out of their cuftody cither of ; which returns L.ntw. t 30. 
had been good. But this return is repugnant, viz. that the defen- 6 ^°d. 2il ' 
dant was in cuftody of the Iheriff, and refeued out of the cuftody * !5 .° ‘ * 

•of the bailiffs. Ex relatione mrt Jacob. 2 Roll. Abr. 45 7. pi. 5. 

Wilcox's cafe. 


Rock verf. Layton. 

I N cafe againft the ff eriff for a falfe return of a devaftavit to s - c ’ 1 
a writ of fieri facias, the cafe upon the evidence at the trial ^Danv. Ab. 
appeared to be thus. An adminiftratrix had afiets to the value of 4=>o. p. 3. 
200/. She confeffed judgment in an adtion brought againft her g.^ 
for 300 /. and afterwards permitted judgment to be given againft her Executor has 
by default in another a&ion 3 and upon a fieri facias upon the laft 
judgment the fheriff returned devaftavit ; and whether this was a »nd conf«ff« 
falfe return, or not, was the qvieftion. And Mr. Montague for the a judgment a- 
plaintiff argued, that judgment being in this cafe againft the admi- ^henhe 
niftratrix by default, (he ffall not be eftopped to give the former permits judg- 
judgmentin evidence, upon the iffue of devaftavit, or not upon the menttogoby 
feire fieri inquiry; this cafe refembling the cafe of two nicbils to a him for 
feire facias, there one may have an audita querela , otherwife where 200 /.then he 
the defendant is returned warned. And the reafon why the award 
of execution was reverfed in Rett fieri cafe, 5 Co. 32. was, becaufc w.jfbeV " 
two nicbils were- returned upon the Jcire facias. But in the like cafe itvaftavit to 
between Mounfon and Bourne , Cro. Car. 526. a feire feci being ^dgmenv 
returned, the award of execution was affirmed. So here the judg- 
ment being againft the plaintiff by default, fo that ffic had no op- 
portunity to plead the former judgment, ffie is not eftopped to 
•take advantage of it, and confequently the return of the devaftavit 
is a falfe return. 2. If the permitting of judgment to be given 
againft the plaintiff by default will amount to a confeflion of allots, 
yet it it will not confefs a devaftavit and converfion. 3. The ff eriff 
ought not to have returned the devaftavit upon the fieri facias , 
without a feire fieri and inquiry. Mr. Northev e contra for the 
defendant argued, that as to the return of the devaftavit upon the 
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fieri facias , (sc. the Sheriff may return it upon the fieri facias., if he 
will, at his peril. Then as to the confeflion of aflets, he faid, that 
he did not believe, that the permitting judgment to be given by 
default is a confeflion of aflets ; but that Ihe has made her felf charge- 
able for all the aflets which ihe at any time had ; and if ihe will not 
difchargc herfelf by pleading, ihe has no other means to difcharge 
herfelf, but mull anfwer for the whole. For where a man has a 
day to plead a matter before judgment, and omits his advantage , he 
cannot take advantage of it afterwards. And for this reafon, if an 
executor has two actions brought againft him for 100 /. each, and 
has but 100 /. aflets j if he does not confefs the one and plead it to 
the other, he ihall pay the 200 /. 

The (her iff Holt chief juftice. The fheriff may return a devaftavit upon the 

'/'v™ * f lerl f ac%tas > will > and upon fuch return judgment ihall be gi- 
upoo TL ven again ft the adminiftrator de bonis propriis. The cafe is, fuch 
juuat. adminiftratrix hath aflets, and firft confefles judgment to the value 
of her aflets, then permits another judgmept to be given againft her 
by default; inflead of which, if fhehad pleaded the firft judgmenr, 
and no aflets over, it had been a good bar of the plaintiff's action ; 
the queftion is here, whether after this neglcft of pleading this mat- 
ter, ihe can at any time take advantage of it afterwards ? It is the 
common cafe, that where a man has matter of bar to plead, and 
he flips his opportunity of pleading it, he lofes the benefit of it for 
ever. To which purpofe is the cafe of Gilburn v. Rack. 2 Sid. 12. 
mentions it; but he faid, that he had a very exa<ft report of it; 
where judgment of debt was given againft tenant in tail, the lands 
Judgment a- intailed delccnd to the iflue in tail ; then a ficire facias is l’ucd againft 
fnuil heX's -Ms heir and terre-tenant, and the heir in tail was returned heir in 
lands iefeend fee, and terre-tenant, . and warned; and he not appearing, there 
w the iflue; was judgment quod habeat executionem by default, and an e legit if- 
gamiT'him" ^ ue< ^ * anc ^ ^ nt2 ‘^ e( f l ant fs were extended, and the plaintiff upon 
upon default the extent brought ejedlment, and the defendant offered to give in 
fa y evidence, that the lands were intailed upon him; but it was held, 
ienant'itTtail. that he was eftopped to give that in evidence, becaufe a J'cire feci 
' was returned, and he might have pleaded it ; which is a ftrong 
cafe, all the fpccial matter being found by the jury. And the cale 
of Hannor v. MoJ'e, Hob. 283. is grounded upon the fame realon. 
And it is reafonable, for if the defendant had pleaded this matter, 
it may be the plaintiff would have acquiefced ; but if this lhould be 
allowed, it would compel a man to proceed nolens ve/ens. On the 
other hand, the conlequence of the prelent refolution will be an advan- 
tage to all creditors, in compelling executors to be honeft and fhew 
the truth of their cafe. As to the matter of the judgment being by 
dcfault/it is agreeable to all the cafes cited; for no judgment can 
be in a perfonal a&ion without appearance, andconfequently the de- 
2 fendant 
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fcndant had an opportunity to plead. The rcafon of the reverfal of 
Pettifer s cafe was, becaufe at that time luch practice had not 
gained allowance j and it was thought hard, to introduce it, 
becaufe it took away the plaintiff’s remedy againft the fheriff. 

But afterwards when it came to be a queflion in the cafe of Mounfon 
v. Bourn, the judges took notice that it was the conftant courfeof 
the Common Pleas, and approved it ; and gave directions that it 
fhould be ufed in this court by thole that would. The judgment 
againft an executor by default is not conditional, but is the fame 
that is given in all other cafes ; as if upon plene adminijlravit pleaded 
the jury had found affets, yet t]je judgment muft be de bonis tefia- 
torh, though the defendant is eftopped by the verdidt to fay that 
there is no goods of the teftator. And the reafon is, becaufe the 
fheriff upon the fieri facias has no power to feize the proper goods 
of the executor until a devafiavit returned ; which the fheriff of 
neceflity muft return, becaufe the defendant is eftopped by the 
verdidt, to fay that he has no affets. As to the conceflion by 
Mr. Nortbey, that though an executor permits judgment to be given 
by default, that will not amount to a confeffion of alfets, it is not 
fo clear; for why does he permit judgment to go by default? 
though poftibly it may be taken in favour of executors. Gould A man 
juftice laid, that it’s being a judgment by default is not material in fenccany*" 
the cafe, for it had been the fame if file had pleaded plene admini- thing upon 
ftravtt ; for he would allow her to give every thing in evidence upon the / c,rc f r ' 

J , ,, , ~ ^ 9 . ■ 0 n . . , r inquiry, that 

non devafiavit upon the jcire fieri inquiry, that fhe might have be might have 
given in evidence upon plene adminijlravit ; but the former judg- given in evi- 
ment could not have been given in evidence upon it, for by thfl 
negledt of the adminiftratrix in pleading the former judgment, the firavit. 
alfets are become affets throughout j and therefore if there is any 
defedt of affets to fatisfy the l'econd judgment, it is a devafiavit. 

Holt chief juftice would not over-rule that point at the affixes, but 
permitted it to be argued and determined here, becaufe it was a 
point of great confequence. The verdidt, which was given for 
the plaintiff, was fet afide, and a rule of court made, that the de- 
fendant fhould have his cofts. Ex relatione mri 'Jacob . 


Wilbraham verf. Doyley. 


Salic. 


M R. Acherley moved the King’s Bench to ftop a writ of error s.C. 

out of Chancery for reverling an outlawry in the county S 00> 
palatine of Chefier, founding himfelf upon 4 Infi. 214. where Coke 


holds, th .t in a writ of error to Chefier , day fhould be given for fo Pioccedmg* 
long time as that three counties might be held before the return of t0 

the writ in the King’s Bench, which is four months ; by which outlawry in 
time the juftices or lieutenants within the fame county might re- Chefier. 

drefs 
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drefs the error, if they would. Northey e contra faid, that though 
there was fuch an ancient ufage, yet now the ftatute of 32 Hen. 
cap. 43. has taken away the ancient courfe, and enadted, that the 
adminiftration of juftice ufed heretofore to be had at eight Ihire days, 
Ihould be thereafter executed by the juftice of Chejier at two times 
in the year only ; at the feflions next after Eajier, and at the other 
feflions next after Michaelmas, (which by 33 Hen. 8. cap. 13. is 
made moveable at the pleafure of the juftice, lb as proclamation be 
made of the time fifteen days before) in like manner as is ufed in 
the county palatine of Lancajler. And by that ftatute it is made 
impracticable in point of time; for if it Ihould be executed now, 
it would delay the party at leaft two years, inftead of the four months 
delay before. 2. This cuftom, if it now remained, extends only 
to cafes of judgments given by the judges ratione tenerae, to lave 
their fine ; and therefore it does not extend to a fine, nor confe- 
quently to this calc, becaufe the judgment quod utlegatur is given 
No outlawry by the coroners. 3. Before 33 Hen. 8. cap. 13. there were no 
lore r* H out l awr * es * n Chejier, the eledting of coroners in the fame county 
c.ip. ij. ’ * being firft appointed by the faid ftatute ; and therefore the cuftom 
could not extend to judgments of outlawry. Holt chief juftice 
agreed in omnibus, and faid, that there was no colour for the mo- 
tion j and faid farther, that there was no chief juftice of Chejier 
before the time of Queen Elizabeth, there being but one juftice 
before. See the account of this cuftom at large in Dyer 345, 
320, 1. from whence Coke tranferibes it, in 4 Injl. 212 Ex re- 
latione m'ri Jacob. 


Rex verf. Browne. 

■S C. 1 Salk. P I R Bartholomew Shower moved to qualh an indictment, be- 
V^aralia in ^ caufe the caption was, sld generalem, &c. per facramcntum of 
a 'JamLa the jury prejentatum cxijlit , quod Jepar alia indict ament a hide fche- 

kuic ubtauht -duke annexes junt billae zerae ; to which he took two exceptions'. 
°tniMwrat. 1 * That there was no finding ; for if there were twenty indidtments 
annexed to the fchedule, and two of them only were true, and the 
others falfe, that would anfwer the finding. 2. That they were 
not indidtments, until they were found. As to the firft, the o- 
pinion of the court was, that it was well enough , jepar alia indie - 
tamenta importing all the feveral indidtments. But for the fecond 
exception it was qualhed, becaufe it ought to have been billae. 
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Medina verf. Stoughton. 

C ASE. The plaintiff declared, that the defendant being pof- 1 SaIk * 
feffed of certain million lottery tickets, fold them to the cife for felt, 
plaintiff, affirming them to be his own, whereas in truth they in g goods and 
were the tickets of another man. The defendant pleaded, that he "obeT to 
bought them bona fide before the fale, and fo fold them bona fide j where they 
in quo cafu the plaintiff ought not to have his adtion, et petit ju- ' vere not - 
Aiciurn de narratione et quod narratio cajjetur .. The plaintiff de- Qto'vT' 
marred. Holt chief juftice: The plea is ill, and the adtion well « Ro. Rep?* 
lies. Where a man is in poffeffion of a thing, which is a colour * 75 * ■ 
of title, an adion will lie upon a bare affirmation that the goods Sid.°'i46 9 '" 
fold are his own. For in fuch cafe it amounts to a warranty, and Sty. 343.348. 
fo it was adjudged in this court Mich. 1 Will. & Mar. B. R. be- * ^ r0 - 474 - 
tween Crojs and Gardiner , 3 Mod. 261. where in cafe the plaintiff earth. 9 187- 
declared, that there being a difcourfe between the plaintiff and de- 
fendant concerning the fale of two bullocks then in the poffeffion 
of the defendant, the defendant fold them to the plaintiff, falfely 
affirming them to be his own, ubi revera they were the bullocks 
of J. S and upon this rcafon it was adjudged for the plaintiff, after 
motion in arreft of judgment, according to 2 Cro. 196. Rofewell 
ru. Vaughan ; but otherwife in cafe of land, becaufe there the pur- 
chafor may fearch into the title. And Gould juftice, that he drew 
the declaration in the cafe of Croft v. Gardiner , and purpofely 
fhewed a poffeffion of the bullocks, for the queries turned upon 
that difference. But the great queftion of this cafe was, whether 
they (hould give final judgment, or only rejpondes oufier ? Mr. 

Nortbey faid, that petit judicium de narratione is always in bar Fait judicium 
in this court ; in abatement it is petit judicium de billa, et quod billa * na \ ra, , itu ‘ 
cajjetur j and judgment quod billa cajjetur cannot be given tn this ;» b. R. 
cafe, becaufe it is not prayed. Holt chief juftice : That is true in 
demurrers, but not in pleas, becaufe there it is aBio non ; for a man 
may plead in. abatement of the declaration. Gould juftice : Where 
a matter of bar is pleaded in abatement, the plaintiff fhall have- 
judgment in chief. The matter of this plea is plainly in bar, being 
new matter out of the declaration ; and the defendant fays, in quo 
cafu the plaintiff ought not to have his action, which is in bar. 

Holt chief juftice: If a man pleads matter which goes in bar, but 
begins and concludes his plea in abatement, it will be a pica in abate- 
ment; for it is the beginning and conclufion that make the plea. 

See 1 Sid. 189, 190. But if he begins in bar, though he concludes 
in abatement ; or concludes in bar, though he begins in abatement ; 
it will be a plea in bar. Gould juftice: In the demurrer the plaintiff 
prays his damages ; which is ill. Holt chief juftice : It was held 

7 M in 
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Anti 339, 

393 . 

I'oft. 


Gilb. Hilt. 
C> B. 


Show. 4. 
Judgment in 
abatement 
where it ought 
to be in bar 
againft the 
defendant!, 
cannot be af- 
figned by him 
as error, 
Roofier v. 
Sawkins, 

Holt 460. 


3 Vol. 475. 
S. C. Cal'ct 
B. R. 413. 

S. C. 1 a Mod. 
4H. 

Debt upon a 
bond given by 
a member of 
GrayV Inn 
for the benefit 
of the focicty 
upon his ad- 
miffion. 

General 

performance 

pleaded. 


in this court in the cafe of Bijfe v. Harcourt [See 3 Mod. 28i ; ] 
that if the defendant pleads matter of fad in abatement, Which the 
plaintiff confeffes and avoids, there in the conclufion of his plea he 
cannot pray damages, but muft affirm his -writ} but if he denies 
the fall, he may pray judgment de damnis j becaufe if the matter 
of fall be found for the plaintiff, he (hall have final judgment. 
And in another cafe afterwards upon a feire facias they held, that 
if the defendant pleads matter of fall in abatement, and the plaintiff 
replies and denies the fall, he may pray execution ; but yet if 
judgment be given for the plaintiff upon demurrer to the replication, 
it (hould be only refpondes oufier. The court gave judgment in 
this cafe, quod refpondeat ulterius , becaufe they faid that would not 
be mifehievous ; for if it were error the defendant could not affign 
it, it being in his favour. And in another cafe laft term, between 
Roofer and Sawkins, Holt chief juftice, held, that if a plea in bar 
be pleaded, and the court gives judgment only to anfwer over, it 
cannot be affigned for error, becaufe it is for the defendant’s benefit; 
as if the court grants an effoin, where none lies by law. Ex rela- 
tione m'ri Jacob, 

Sir Crefwell Levinz verf, Randolph. 

D EBT upon a bond of 40/. brought by Mr. ferjeant Levinz , 
as late ireafurer of Gray's inn, againft the defendant, a coun- 
fellor at law and member of the fame fociety. The defendant craves 
oxer of the bond and condition. Which was, that if the above 
bounden Herbert Randolph (hall from time to time, and at all times 
hereafter, well an truly pay, or caufe to be paid, all fuch fum 
and fums of money as (hall become due by him for commons, va> 
cations, penfions, dues and duties whatfoever, belonging unto 
Gray's Inn, and (hall obferve all fuch order and orders of penfions 
as (hall be made from time to time, and at all times hereafter, in 
Grays Inn aforefaid, that then, &c. Upon which the defendant 
pleaded, that he a tempore confeflionis Jcriptt praedifli ufque diem 
exhibitions bilae praediflae bene et f deliter Jolvit omnes denariorum 
Jummas et obfervavit omnes ordines in conditione praedifla fpecificatos 
mentionatos et contentos cx parte fua J'olvendos et obfervandos fecundum 
formam et ejfeflum ejufdem conditions , viz. apud paroebiam fanfli 
Andreae Ho/born prae diflam in comitatu praedifla. Et hoc , &c. 

Et praedittus Crefwell dicit, quod ipfe per aliqua per praediSlum 
Herbertum Juperius placitando allegata ab aSlione fua praedifla inde 
verjus eum habenda praecludi non debet, quia proteftando quod prae- 
diflus Herbertus non folvit aliquas denariorum fummas ntc obfervavit 
aliquot ordines in conditione praedifla fpecificatos ex parte fua fol- 
x vendot 
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vendos et obfervandos fecundum formam et ejfeElum ejufdem condi- 
tions’, pro, placito idem Crefwell dicit quod. praediEtum bcfpitium 
Graietife s communiter nuncupatum Gray’s Inn, in praediSla parochia 
fanEli Andreae Holborn in comitatu pracdiSlo eji et a tempore diu et 
longinquo praeterito fuit antiquum hofpitium curiale et antiqua lau- 
dabilis et bonorabilis focietas generojorum leges bujus regni Angliae 
ftudentium , vocatum an inn of courr, necnon unum de quatuor fotie- 
tatibus et bofpitiis curialibus, vocatis inns of court, bujus regni Angliae 
de et in quibus aut aliquibus vel uno illorum quatuor hof'pitiorum et • 
focietatum omnes et jSnguli generofi et perfonae leges Angliae Jludentes 
ad bar ram et in ccnfiliarios ad legem evocatidi profeiendi et allocandi 
admifft educati et approbati funt et per totum tempus praediEtum fue- 
runt et ejfe confucverunt priufquam Jic ad barram evocantur feu con - 
Jiliarii ad legem profcEti et allocati funt fuerunt vel ejfe potuerunt , 
in quo quidem befpitio et focietate Graienfl funt et a toto tempore 
praediElo fuerunt Jeparaks gradus generoforum focietatis illius et inter 
alios unus et principalis gradus qui ex leEloribus, Anglice readers, et 
eorum ajftftentibus con f flit, qui quidem leElores et affiflentes funt et no- 
no m inant itr focii de banco, Anglice benchers, hofpitii five focietatis 
Graienfts, ac hujufmodi focii de banco pro tempore exijlentes funt et 
per totum tempus praediEtum fuerunt gubernatores et regulatores focie- 
tatis et hofpitii illius , curam babentes inter alia examinandi ad bar- 
ram evocandi et in confiliarios ad legem proficiendi et allocandi flu- 
dentes et membra diElae focietatis t unus quorum quidem fociorum de 
banco per et inter feipfos de tempore in tempus eleEtus adinde nomi- 
nate eft et fuit tbefaurarius hofpitii de Gray’s Inn praediEtiy et no- 
men et ojftcium illud per duos annos infimul ufualiter aut eo circiter 
habet exercet gaudet et occupat et habere exercere gaudere et occu- 
pare folet et J'olebat a toto tempore fupradiElOy qui quidem tbefaurarius 
pro temporo exiftens inter alia tanquam ad ejus ojftcium fpeElantia 
capiat et cepit ac per totum tempus praediEtum caper e confuevit ibidem 
de et a quolibet ad barram evocato et in confiliarium ad legem profeElo 
et allocato per focios de banco diElae focietatis aut hofpitii Graienfts 
hujufmodi feriptum obligatorium cum hujufmodi conditione fuperius 
Jpeciflcata ad et faper hujufmodi ejus evocationem ad barram ibidem t 
et quilibet fle ad barram evocatus ne, non quilibet in eandem focietatcm 
admijfus (dum unus membrorum ejufdem extitit) folvit et a toto tem- 
pore fupradiSlo Johere confuevit hujufmodi thefaurario pro tempore 
exiftenti in ufum diElae Jbcietatis quondam parvam denariorum Jum- 
mam % fcilicet tres folidos et quatuor denarios, annuatim nomine pen- 
Jionum ■ J’uarum, Anglice his pcnfions, viz. ducdecim denarios quolibet 
termino JanEli Micbaelis et duodecim denarios quolibet termino J'anEli 
Hilar ii ac unum folidum et quatuor denarios pro termino PaJ'chae et 
termino fan&i Trinitatis, erga fuflentationem publicorum et necejfa- 
riorttm onerum expenfarum et cu/lagiorum Jbcietatis praediElaey fci- 
licet apud hofpitium Graienfe praediEtum in parochia praediSla j Et 
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idem Crefwell ulterius dicit, quod tempore confeSlionis fcripti prae- 
diSli ipfemet fuit unus fociorum de banco J'ocietatis illius ac tbefau- 
rarius di£ii bofpitii Graienfis prius adinde debito modo eleStus , viz. 
apud bofpitium illud in eadem parocbia , quodque praedidlus Herber- 
ts (tunc et antea unut generoforum et membrorum ejufdem focietatis 
exiftens) adtunc et ibidem per focios de banco Joctetatis et bofpitti 
illius ad barram evocatus et unus confiliarius ad legem profeStus et 
allocatus fuit juxta laudabilem morem inde a toto tempore fupradidio 
ibidem ufitatum t et fuperinde diBum fcriptum obligatorium cum con- 
dition praedifla in forma praedifta eidem Crejwell adtunc et ibidem 
fecit , et unus membrorum focietatis illius ibidem adhuc exiftit, quod- 
que ultimo die termini fanSiae Trinitatis anno regni domini Gulielmi 
tertii nunc regis Angliae , &c. nono (quodam Daniele Beding field ar- 
migero adtunc et antea et pojlea thefaurario focietatis et bofpitii 
Graienfis praediEii exiftente) fumma trium folidorum et quatuor de - 
nariorum pro penfionibus ipfius Herberti ditto bofpitio fpetlans pro 
mo anno integro adtunc finito aretro fuit et adbuc exifiijlit infoluta 
contra for mam et ejfettum conditions praediBae ; Et hoc paratus 
efi verificare, Unde petit judicium et debitum fuum praedittum una - 
cum damnis fids occafione detentions debiti illius fibi adjudicari, &c. 
IV. Dixon, L. Agar. To which replication the defendant de- 
murred, and flie wed for catife, quod per placitum praedittum non 
conjlat quod ipfe idem Herbertus conditionem fcripti obligator 'll prae- 
diEii aliquo modo infregit, quodque eft incertum et caret forma , &c. 
Geo. Barret. And the plaintiff joined in demurrer. 

f bold' w Mr. Mountague for the defendant took two exceptions to the 

fuchfumsM^ replication. 1. That in the aflignment of the breach no demand 
ihail be due, was alleged, which ought to be, becaufe it was an uncertain pay - 
neceffr* n< * " ment * 2 * The breach is not pofitively alleged, for it may be the 
defendant . paid his penfions to the treafurer, and the treasurer did 
not pay them to the fociety, and then they will be arrear to the 
fociety, and yet not due from the defendant. Sed non allocatur. 
For per Holt chief juftice no demand is neccffary for this fum, 
being a fum in grofs. And. per Gould juftice, the defendant here 
Departure. a f tcr pleading general performance, is eftopped to fay, that there 
was no demand. To which Holt chief jultice agreed. Cro. Car. 
76. Chapman v. Chapman. 2. The alleging that fo much was in 
arrear for penfions from the defendant is a fufKcient breach j for if 
they had been paid to the treafurer, that had been payment to (he 
fociety, and fo they had not been in arrear. But it had been 
better pleading, to have faid, that the defendant had not paid, &c. 
And judgment was given for the plaintiff nifi, &c. 

I 

Afterwards Mr. Cowper (hewed caufe, why judgment ought not 
to be given for the plaintiff ( Holt abfente) Turton and Gould 

juftices 
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ju dices being only in court. And he fa id, that it did not appear 
by this pleading that the penfions were due within the condition* 
of the bond, for it is only, that every one fohit et fohere can - 
fuevit , which is no prefcription, and therefore cannot make a due 
and it is not faid fohere confuevit et debuit . But the two judges 
were of opinion, that thefe penfions appeared to be due upon the 
record. And therefore judgment for the plaintiff. Note, Nortbey 
took exception, that their plea was ill, becaufe they fhould have 
(hewn a fpecial performance. And he faid, the opinion of the 
court was fo about four years ago in the cafe between the Middle 
Temple and Mr. Jlllifon upon fuch a bond, and fuch a plea, and 
fuch a breach. But to this no opinion was given by the court. 
See for it I Sid. 215, 334. 1 Buljlr. 31, 43. Cro . Eli z. 749. 

1 Roll. Rep. 173, 382. Cro. Eliz. 232. 1 Ventr. 12 r. Moor F56 
pi. 1175. Hob. 12. 1 Saund. 52. 2 Sound. 409. Cro. Jac. 559. 
Cro. Car. 421. 2 Mod. 305. difference between the pleading. 


Coux verf. Lowther. JError. C. B. , 

Intr. Mich. 11 Will. 3. B. R. Rot. 502. 

r 'Homas Lowther brought an adion of trefpafs againft Lancelot »- 
Salkeld fenior, Lancelot Salkeld junior, and George Coux, of^**”®^ 
his houfe broken, and of the expelling him from his houl'e, and™n t S“ 0 ‘tff 
keeping pofleflion ; and of his goods ibidem invcntis captis et afpor- whole, two 
tads, &c. The three defendants appeared by one attorney, and? 1 *^ ' 

Coux pleaded not guilty to the whole ; upon which ilfue is joined, and juitify to 
The two Salkelds quoad the force and arms, and the expulfion, anfiP**. *i»«- 
the extratention of the plaintiff out of the houfe, plead not guilty, 
upon which iffite is joined : and quoad the refidue of the trefpafs found for the 
they juftify, as bailiffs to Sir George Fletcher , the taking of the? 1 ™ 1 '* * nd 
goods as a diftrefs for rent arrear referved upon a demife to the'™^ *' 
plaintiff by Sir George Fletcher of the premiffes, &c. The plaintiff 
replies, that they committed the refidue of the faid trefpafs of their 
own wrong, in forma qua idem the plaintiff fuperius verfus eos 
inde queritur, Abfque hoc that they took the goods inetfuper di- 
miffa praemijfa prout illi fuperius allegaverunt Et hoc paratus eft 
verificare, &c. The two Salkelds rejoin, that they took them 
upon the demifed premifes prout fuperius placitando allegaverunt , 

Et de hoc ponunt fe fuper patriam. And the plaintiff fmiliter. 

The entry was, that at the day in bank the plaintiff venit per at - 
tornatum fuum praediSlum $ and by the poftea it appeared, that the 
jury found Coux guilty of the trefpafs, &c. Et quoad primum 
exitum between the plaintiff and the two Salkelds joined, unde they 
faid that, they are not guilty j the jury found them guilty ; Et. 
n * 7N quoad 
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quoad alium exitum between the plaintiff and the two Salkelds in - 
term fimiliter junSlum ii'dem juratores fuper facramentum fuum 
dicunt quod praediSli ihe two Salkelds the goods inframentionata in 
et fuper dimiffa praemijfa non ceperunt prout praediSlus the plaintiff 
juperius replicando allegavit ; and they give damages J4/. coils 40 s. 
of ch* an< ^ *^ en *^ e entry continues, Et fuper hoc idem the plaintiff dicit 
tntl V l °d praediSlus Lancelot Salkeld fenior modo mortuus exifit, et 
tlut one of the praediSli Lancelot junior et Georgius hoc non didicunt • quodque 
who joltXd i« P rae dtdlus Lancelot junior tempore comparentiae fuae praediStae per 
dead, and that praefatum fofepkum Rolfe attornatum fuum ut praefcrtur, fcilicct 
crajlino JanStae Trinitatis anno regni domini nunc, rent's nono, et diu 
'appeared by" fail infra aetatem viginti et unius annorum, Et ea raticne 

attorney, petit judicium verfus praefatum Georgium de et fuper verediSlum 
praediSlumfbi reddi j Ideo confideratum ejl, quod praediSlus Thomas 
men’ igainft r ecuperet verfus praefatum Georgium damna fua praedibla ad Jex- 
the other, and decim libras per juratores praediSlos in forma praediSla a/fejfa nec- 
be ha» it, vm quatuordecim libras fex folidos et 0SI0 denar ios eidem Thomae ad 
requifitionem fuam pro mifs et cujlagiis ftiis per curiam hie de in- 
Ns/lt prohqui cremer.to adjudicatos, quae quidem damna in teto fe attingunt ad tri- 
5 ieTofant #inft £j nta libras fex folidos et 0SI0 denarios ; Et J'uper hoc idem Thomas 
t e id ant j a(etur j e n 0 u e u lt e rius profequi verfus praefatum Lancelot Salkeld 

juniorem fuper verediSlum praediSlum, fed ulterius profequi fuper 
verediSlum illud penitus deadvccat et recufat ; Ideo conjidcratum eft, 
quod praediSlus Lancelot junior eat inde fne die, &c. et quod prae- 
diSlus Thomas habeat executionem verfus praefatum Georgium de 
damnis praediSlis, ( 3 c. Upon which judgment Coux brought a 
Krtnxit writ of error, and afligned the general errors. .And Mr. Nortbey 
not’be entred* council for the plaintiff in the writ of error argued, that this entry 
by attorney, of the nolle profequi amounted to a retraxit, and therefore cannot 
be entred by attorney, but ought to be entred in proper perfon ; 

‘ and therefore being entred by attorney it is error. And for that he 
cited 8 Co. 58. a Beecher's cafe, in point. 1 Roll. Abr. 584. Co. 
Li. 138. b. 139. a. Co. Entr. 283. But againft this it was argued 
by Raymond for the defendant in error, that the entry here of the 
nolle projequi is not by attorney ; for though the plaintiff in the 
original adion appears at the return of the poflea by attorney, yet 
when he enters the nolle profequi , he fays, quod idem Thomas, viz. 
the plaintiff fatetur , ( 3 c. and it is not. faid, as it is in Beecher's 
cafe, that the plaintiff per attornatum fuum fatetur , and therefore 
the court will take it to be entered in proper perfon j for fincc it 
is not exprefsly faid to be by attorney, they will intend it to bo in 
proper perfon, becaufe fuch intendment will fupport the jud gmen t, 
whereas the contrary intendment would reverfe it} and al- 
ways where the court betakes itfelf to intendment, it (hall be 
PtmbertoD v. rather to affirm, than to reverfe any judgment. And for this he 
Sanb ° pe ' cited the cafe of Pemberton , v. Stanhope adjudged in this court this 

term 
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term, where the entry was as in this caCe as to this matter, and 
burton and Gould juftices ( dbfente Holt chief juftice) held, that 
the entry was in proper perfon and not by attorney. And of 
that opinion they were in this cafe ; but as to this Holt chief juftice 
gave no opinion. 2 . He argued that this entry of the nolle pro- pn/tjuU 
fequi did not amount to a retraxit , which would be a releafe, but 
that it is an agreement, that the plaintiff will not proceed againft 
the other defendant, and fuch agreement and acknowledgment 
fhSll be art abfolute bar as to him, but that notwithftanding the 
plaintiff might proceed againft the other defendants. And for this 
he cited* Cro. Car. 239, 243. 2 Roll. Abr. 100. pi. 5. fVal/b v. 

Bi/bop, as a refolution in point j where in battery againft two the 
one pleaded not guilty, the other juftified, upon which feveral iffues 
were joined, and verdidls in both for the plaintiff, and feveral 
damages ; the plaintiff entred a nolle profequi againft the one defen- 
dant, and took judgment againft the other ; and it was objected, 
that the entry of the nolle profequi amounted to a retraxit , and 
therefore it being entred before judgment againft the other, be 
could not have judgment againft him, becaufe a retraxit 16 a re- 
leafe, and a releafe to one in trefpafs is a releafe to all j but the court 
held that it was. not a retraxit , but a bare acknowledgment, 
that he would proceed no further againft him. And Cro. Car. 551. 

Dennis v. Powell. 3. He cited feveral cafes, where fuch entries 
were by attorney. Co. Entr. 172. b. 650. b. 676. b. 303. a. . 

699. a. 1 Book of judgments , 127, 205, 219. 181, 65?, 190. 

2 Book of judgments, 239. pi. 29, 52 .pi. 1. 60. pi. 12. 70. pi. 34. 

78. pi. 59. 89 .pi. ib. 153 .pi. 28. 223. pi. 12. 152. pi. 6. 2^7. 

pi. 24. Eajl. entr. 583. a. 654. b. 2 Sound. 379. remifit damna . )mv 

entred bv attorney. 1 Sound. 342. Jemmot etalv. Bogus. Intr. 

Hill. 3 Will. & Mar. B. R. Rot. 759. 

And Holt chief juftice faid, that it is a great queftion, if this Where. 
would be a retraxit * and it feemed to him that it would not. * c s 
But he gave no pofitive opinion. And he feemed to make a diffe- retraxit % 
rence, where there are many defendants, and where but one ; that 
in the former cafe a nolle profequi will not amount to a retraxit , 
contra where there is but one defendant. See 6 Edna. 3. 30, 31. 

Then Mr. Nortbey argued farther, that this judgment ought to be 
reverfed ; becaufe at the time when the court gave judgment againft 
Coux for the whole damages, to which the other defendants were 
liable the damages being joint, they did not know, whether the 
plaintiff would enter a nolle profequi againft the other defendants ; 
and therefore it was erroneous in the court, to give judgment 
againft one defendant, and to do nothing as to the other $ and 
therefore that it was a difcontinuance, and in trefpafs a difeontinu- 
ance as to one is a difcontinuance as to all. 39 Ed. 3. 3. 30 

JO/T* 
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Jfffif. $ 6 . 38 4^ 17. And he cited Cro. Eiiz . 762. v. 

Cbarmck CS Starnell, where in trefpafi Starnell did not appear at 
the day at which he ought by the imparlance ; Charnock pleaded in 
bar, to which the plaintiff replied* and upon demurrer day was 
given till the next term, and then it was adjudged for the plaintiff, 
and the fame term be entred a nolle profequi againft Starnell , and 
then a writ of enquiry was awarded cgaioft Charnock , and upon the 
return adjudged againft him 5 and upon error brought this judg- 
ment was reverted, becaufe there was no judgment entred agaiiflft 
Starnell by nil dlcit, nor day given, which was a difcontinuance of 
the fuit: and the nolle profequi againft him comes too late, and a 
difcontinuance againft one was a difcontinuance againft both, and 
of the intire fuit. And fo in the prefent cafe the nolle profequi 
comes too late, the fuit being difeontjnued before $ but it might 
have been otherwife, if the nolle profequi had been entred before 
the judgment, as the cafes are of JVaifi. v. Bifxp , Cro. Car. 239. 
and Rodney v. Stroud, 3 Mod. 101. 2. He agreed, that there arc 

authorities, that where the defendants fever in plea, and the jury 
find fevcral damages, that the plaintiff may take judgment againft 
the one, and enter a nolle projequi againft the other,- the nolle 
profequi being entered before the judgment ; but there is no 
cafe in the books that warrants fuch entry of a nolle profequi 
where the jury find the damages jointly. That this matter of the 
entry of nolle profequi' s has received already too much counte- 
nance, and ought not to expect any more encouragement, fince 
they tend to encourage the joining of perfons in a&ions for vexa- 
tion only, where the party has no caufe of aCtion againft them. 
3. He faid, that the appearance of the infant by attorney was er- 
ror, and amounted to a difcontinuance } and that the plaintiff 
could not take judgment againft the ope defendant without the 
other, becaufe that were contrary to his demand in his writ, and 
therefore it abates his writ. And for thefe reafons he prayed, that 
the judgment might be reverted. 

E contra it was argued by Raymond for the defendant in error. 
And he agreed, that if in this cafe, judgment had been taken againft 
all the defendants, it had been erroneous, and ought to have been 
reverfed as to all, and not only as to the infant, who appeared by at- 
Judgment *- torney, or only againft the dead man. Cro. Jac . 290. 1 Roll. 

gtinii fcv.rti, Abr. 776. pi. 6. Bird v. Bird. Cro. Jac. 303. King v. Mar - 
appearingtoy ****** © Crake. Men 74. Stile 1 21. Oates V. Ay let t. Af- 
attorncy, fhaii fault and battery againft four, one being an infant, and all appear- 
be r * v " fc ‘| *d by attorney * judgment for the plaintiff, and it was reverfed as 
fendams. ' to a * l? i Roll. Abr. 775. pi. 2. Scudamore v. Striven , trefpafs 
and verdict againft three defendants, one dies, judgment againft all, 
and it was reverfed as to all, and not only as to the dead man. 

i And 
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And the reafon is given in the faid books, becaufe the judgments 
were intire ; which reafon fails in this cafe, fince no judgment is 
taken againft him who appeared by attorney, nor again ft the dead 
man. And as to the dead man, that feems to be a fettled point, 
that where trefpafs is brought againft leveral, and they plead not 
guilty, and One them dies, and a venire and diflringas iffue to 
try the iffue between the plaintiff and the two defendants, and a 
verdict for the plaintiff againft both ; the plaintiff may furmife the 
death of one of the defendants, and (hall have judgment for the 
whole againft the other; and good. 4 Hen. 7. 7. 7 HeH. 6. 21 . 
b. Cro. Car. 426. W. Jones 367. 1 Roll. Abr. 767, 756. Tip-' 

pin v. Lent on, and Ventr. 24.9. 3 Keb. 254. England v. Clerk. 

Stile 299. Prejlon v. Mor flock- And of this opinion the whole 
court feemed to be as to the dead man. And then he urged, that 
now no judgment being taken againft the infant who appeared by 
attorney, he is quafi out of the cafe. That although there are not 
many books, that warrant the taking of judgment againft one of 
the defendants, and the entry of a nolle proj'equi as to the other, 
where the damages are joint ; yet it feems to be warranted by the 
reafon of the law ; for where divers perfons commit a trefpafs, 
the law regards them all as principal adtors, though one of them be 
more adlive than the other ; and therefore the party may either 
have an adtion againft one, and recover all his damage againft him ; 
or have an adtion againft them all, and make them all to contribute 
to his reparation ; therefore fince Coux might have been charged 
with all the damages in an adtion againft him alone, he has no rea- 
fon to complain, for the number of the defendants is not any mea- 
fure of the damages to the jury, but the injury fuftained ; fo that 
there is no particular prejudice to this defendant, he fuftaining 
the whole burthen, fince he was originally chargeable with the 
whole ; and therefore no reafon to reverfe this judgment, becaufe 
he is charged with the whole. Hob. 70. 1 Roll. Rep. 233. 2 Roll. 
Abr. 100. let. F. pi. 1 . Parker v. Sir John Lawrence and Wood ; 
Trefpafs, &c. againft three, one of them pleads not guilty to the 
whole, upon which iflue was joined; the other two juftify, upon 
which there was a demurrer ; the iffue was tried, and verdidt for 
the plaintiff and damages; as to him the plaintiff took judgment, 
and as to the others he entered a nolle frofequi, and good ; and 
yet there the two defendants, againft whom a nolle proj'equi was 
entered, were bound by the damages found by the jury upon 
the other iffue,* and the faid damages ought to be affeffed jointly ; 
for though they ought to be affeffed conditionally as to the de- 
murrer, yet they ought to be joint ; for if they were affeffed feve- 
rally, ana judgment afterwards fhould be for the plaintiff upon the 
demurrer, he would have two recompenccs, iiz. one againft him 
who was found guilty, and the other againft them upon whofe 

7 O plea 
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plea he had demurred, i Roll. Rep. 395. Hettdlyv. Sir Antony 
MUdmay. 1 5 Edw. 4. 26. per Littleton juftice. And all the 
cafes afotefaid of the dead man feem to be cafes in point j for there 
the jury found joint damages, yet upon fuggeftion that the one was 
dead, judgment was always againft the other. And it is no objec- 
tion to fay, that there is the aft of God ; for the ad: of God does 
wrong to no man, and therefore if it were a wrong to the furvivor, 
fuch fuggeftion would not be admitted. Stile 349. Butcher v. 
Orchard. Cafe againft the hulband and wife, for words fpoken by 
both ; not guilty pleaded; the hulband was found guilty, the wife not 
guilty ; it was held to be aided by the verdid ; and per Rolle chief 
juftice, there might have been a releafe of the damages as to the 
wife, if both had been found guilty. 2 Roll. Abr. 100. pi. 5. it 
feems to be a cafe in point, Trin. 3 Car. C. B. Rot. 1948. Lan- 
man v. Stileman and three others in trefpafs ; the three plead a fpe- 
cial plea, upon which a fpecial iiTue is joined, the other pleads not 
guilty; verdid for the plaintiff, and joint damages ; the plaintiff re- 
linquifhes his fuit as to the one, and takes judgment as to the other 
three for the damages and cofts ; which feems to be a cafe in 
point. And as to the other objedion, that the nolle profequi ought 
to have been entered, before the judgment taken againft Coux ; but 
now the contrary being done, 'the fuit is difeontinued ; he argued, 
that this objedion was the reverfe of the objedions that were ufed 
to be made in thefe rafes ; for the objedion ufed to be, that if the 
nolle profequi was entered before judgment, it would be a releafe j 
but there are many books, that it may be entered after judgment 
taken againft the other defendant. 14 Edw. 4. 6. per Littleton. 
'Trin. 1 5 Edw. 4. 26. b. 2. Roll. Abr. 100. pi. 2. Eviliev. Slolie. 
Hob. 180. Hob 70. Cro. Car. 243. 1 Roll. Rep. 39 5. Sir An- 
tony Hendly v. Mildmay. And the prefent objedion might have 
been made to the fame cafes ; for the court, when they gave judg- 
ment, could not fay, whether the plaintiff would enter a nolle pro- 
fequi or not ; and if he had not, the whole would have been dif- 
eontinued : but in the faid cafes it is held good, and no - difeon- 
tinuance wnen the nolle profequi was entered, for upon the whole 
it appears that there was not any difcontinuance. 

But the whole court feemed to be of opinion for the plaintiffin 
error. And Holl chief juftice faid, that it would be very difficult 
to maintain this judgment, the damages being joint, and judg- 
ment being entered againft the one, before the nolle profequi was 
entered as to the other, fo that at the time of the judgment it was 
erroneous to charge Coux with all the damages, and give no judg- 
ment againft the other. But adjoumatur, to hear council again. 
Esc. 


Memorandum. 
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Memorandum. Immediately after the 'end of this term. Sir Nicholas 
Lechmere, baron of the Exchequer , petitioned the King to have 
leave to refign his office of baron } which was granted to hint, . 
and be Jurrendered bis patent accordingly. 

Rex vtrf. Davifon. 

T H E defendant being brought into court upon the return s. c. t s*ik. 

of a habeas corpus , it appeared that he was taken upon a writ 1 3+ * 
of excommunicato capiendo , being excommunicate for having kept ifamaa may 
fchool without licence of the ordinary. And it w as faici by the kte P {choo, 
council, that a man may keep fchool without fuch licence ; and * 
that in Oldfield s cafe lately a prohibition was granted, today a fuit i Bam. m. 
againft a man in the ecclefiaftical court, for having kept fchool f" r r ' 0 59, o ,6t * 
without licence. But the court faid, that the prohibition was only j^ 0 ^ 0 . 7, 
granted with intent that the plaintiff fhould declare upon it, in order Luck * 74 > 
that the matter might be more judicially determined. Then Mr. £'*• 
Nortbey moved, that the defendant might be bailed, until the i rq. Rep. 
matter in law fhould be determined upon the return of the habeas ' 3 ^ 3 *^ 
corpus . And Holt laid, that Sir Samuel Aftry faid, that the courfe ‘ Ro> ' Abr. 
of the court was, never to bail upon a habeas corpus ; but that he 113. 
was of a contrary opinion ; and that they bailed Clerk upon the BaJ * 
return of a habeas corpus two or three year^before, whilft the 
matter of the return was debated, and that he merwards difeharged 
him. And at another day Mr. Nortbey cited Faugh. 1 57. Cro . . 

Car . 55a, 557. and Mich. 29 Car. 2. B. R. Rex v. Price ; where 
Price was bailed pending the confederation of the court upon the 
return of the habeas corpus upon which he was brought to the 
King’s Bench, and that afterwards Price was recommitted. And 
Holt faid, that he was not fatisfied that Davifon .ought to be dif- 
eharged, becaufe the excommunication was in force. But he was 
hailed to appear de die in diem, until the matter of the return was 
determined j and then to render lumfelf to priibn, if the judgment 
of the court were accordingly. 


Mich. 




Call of fer- 
jeants. 


• Precedence. 


Mich. Term 

\ 

1 2 Will. 3. B. R. 1700. 


Sir John Holt Chief yuftice. 
Sir Tohn Turton 1 n - 
Sir Henry Gould J 7 tt ft ,ces - 


M Eraorandum, 2 '’hat upon Wednefday the thirtieth of October, 
Sir Jofeph Jekyll knight, chief jujlice of Chefter, Robert 
Tracy efquire, judge of the King’s Bench in Ireland, and William 
Hall efquire, of the Middle Temple; John Green, John Keen and 
Henry Tamer efqmes, of Lincoln’s Inn; Charles Whitaker, 
Thomas Gibbons, Iffiilip Neve, Nicholas Hooper, James Mundy, 
John Pratt, James Selby and Thomas Carthew efquires, of the 
Inner Temple ; Thomas Bury, John Hook, Lawrence Agar and 
John Smith ^Gray’s Inn; appeared in Chancery , in obedience to writs 
returnable menfe Michaelis this term, diredted to them, requiring 
them to take upon them the degree of ferjeants at law ; and they took 
the oktbs there, and the lord keeper Wright made a very Jhort fpeecb to 
them, And Wednefday following, being the Jlxth of November, 
they came to Gray’s Inn Hall (of which fociety the chief jujlice Holt 
was) where they rebearfed their counts , and were coifed ; and then 
they walked to Weftminfter, and counted at the Common Pleat ac- 
cording to cuflom , the lord keeper being prefent in court all the time: 
And they gave rings , of which the injeription watt Imperium et 
libertas. And then they made an entertainment at Serjeant's Inn 
Hall in Fleet Street. 

Note ; Sir Jofeph Jekyll was made King's ferjepit, and there- 
fore be preceded all the others, to all of whom be mf junior. 

’ Note; a quejlion aroje about Mr. Tracy and Mr. Gibbons, and . 
the other ferjeants, about feniority , becaufe they were mere an- 
tient to fame of the others by admittance in their focieties, yet their 
J writs 
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■writs Sore tefte after the writs of the others. But the lord keeper 
determined it in favour if Mr. Gibbons and Mr. Tracy, that they 
Jfbou/d not lofe their feniority though their writs were tejkd after , 
face they were returnable at the fame time. But note, that the 
lord keeper , when be was ferjeanty always took place of ferjcant 
Bonithon, to whom be was junior by admittance , becaufe his writ bore 
tefte before that of Bonithon, though they were returnable at the fame 
time. 

' There was another queflion alfo about Mr. ferjeant Agar, for he 
was transferred from one of the Inns of Chancery to Gray’s Inn ; and 
the queflion was , if be Jhould be allowed the time of his admittance 
at the Inns of Chancery ? The benchers of Gray’s Inn allowed it 
him ; but tt being moved to the judges of the Common Pieas, they re- 
fufed to allow it. 


Memorandum, This term Mr. ferjeant Tracy was made a baron 
of the Exchequer in the room of baron Lechmere, who bad re - 
Jfigned. 


Wilbraham verf. Doyiey. 

E RROR to reverfe an outlawry in Chefler. The defendant s * c< 0,61 
pleaded, that no bail was put in before the allowance of the fbtt 
writ of error, and the ftatute of 31 Eliz. cap. 3. for error in re- 
verting outlawries. Per curiam : This is no plea ; for it is well 
enough, if bail be put in at any time before the reverfal. The 
error here was the want of pro comitatu. 


Caweth virf. Philips. 

Irtfr. Trin. 12 JFilL 3. Rot. 358. 

D EBT upon bond by the plaintiff, as executor.of the obligee. 

The defendant pleaded, that the obligee made the defendant 
executor during the minority of the plaintiff, and that the plaintiff 
became executor at his age of feventeen. The plaintiff demurred. 
And per curiam , this cannot be a fufpenfion of the action, becaufe 
the defendant was only executor in truft for the plaintiff during his 
minority. See IV. Jones 345. Dorchejler v. Webb , Adjournatur. 

7 ? 


Mafon 
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S. C. Cafes 
H. R. 332, 

1 2 Mod. 

Cafe for keep- 
ing cane?* ?'yj- 
Injjurrt, shpjice 
a irvaitgril 
rnailifl', n ?<i Me 
J'nQcem y and 
does not Uy 
Jcic?n % 

.ftitr 109. 

12 Mod. 332. 


3 Keb. 650. 


Mafon verf. Keeling, 

Intr. Hill. 11 Will. 3. Rot. 341. - B. R. 

I N an adtion upon the cafe the plaintiff declared againft the de- 
fendant , for that, quod ille quondam canem molojfum , Anglice a 
mongril maftiff, valde Jeroccm cujlodivit et retinuit et canem ilium in 
communi flatca vocata Waterjireet in, (3c. ore cjufdem canis adtunc 
minime ligato cxijlcntc, Anglice riot muffed, It here et ad largum ire 
permifit , idem canis pro defedlu debit ae curae et cujiodiac ipf.us the 
defendant ipfum the plaintiff adtunc per communem plat earn apud, (3c. 
circa legitima negotia fua tranjeuntem furiofe et violenter impetivit, 
et ipfum the plaintiff adtunc et ibidem graviter momordit et vttlnc- 
ravit, et furam , Anglice the calf, cruris fmijiri ipfms the plaintiff 
graviter memordit et vulneravit , (3c. To which declaration the 
defendant demurred. And the exception taken to this declaration 
by the defendant’s council was, that the plaintiff has not fhewn 
that the defendant knew that this dog was valde ferox ; without 
which knowledge he (hall not be anfwerable for any injury, that 
he of a iudden, and unknown to the defendant, did to the plaintiff. 
And it was argued three times federally, by Mr. Ncrtbcy, Darnall 
King’s ferjeant, and Mr. Peere Williams, for the plaintiff; and by 
Mr. Boult , Sir Bartholomew Shower, and Mr. Raymond, for the 
defendant. And the council argued for the plaintiff, that though 
in fitch adcions as this here, it has been held neceflary in many calcs 
to fity (liens in the declaration ; yet where the fadt has fuch circum- 
ftanccs as this hath, the omitting of Jciens will not vitiate the de- 
claration. For in this cafe the dog is llicwn to be valde ferox ; and 
then to permit fuch a dog to go at large in the highway, is a com- 
mon nulance ; and then wholbever receives any particular preju- 
dice or damage, (hall have an adtion, i Ventr. 295 . A coachman 
driving a young pair of horfes in Lincoln's Inn fields, to ufe them 
to the coach, the horfes ran away with the coach, and threw the 
coachtnan out of his box, and run over a man; §|)d for this ail 
adtion was adjudged maintainable, becaufe every one ought to take 
care that his tame cattle do no injury to any body, and if they do, 
he (hall be compelled to make reparation for the injury fuftained. 
And in the faid cafe another cafe was cited, where an adtion was 
brought againft a butcher, where an ox had run out pf the flail, 
and gored the plaintiff, and it was laid in default of keeping the ox 
tied up. And alfo the cafe of a monkey, which bit a child, and 
an adtion was brought againft the owner for it, (3c. And in the. 
fame cafe a diftindtion was taken, that if a fox breaks his chain, 
and runs away, and does any milchief, and does not return to the 

owner. 
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owner, that no aiftion will lie againft the owner, becaufc. it fcems 
that the fox was returned to his wild nature j but otherwife, if the 
fox returns to his owner. And the prefent cafe was likened to the 
cafe, if a coachman loves his coach and horfes ift the ftreef,' and 
they do any mifehief, for this negledt an adtion lies againft him ; 
for a man fhall be anfwerable for all mifehief proceeding from his 
negled or his actions, unlefs they were of unavoidable necefTuy. 
llcb. 234. Weaver v. Ward ; T. Jones 235. And for thefe reafons 
•they prayed that judgment fhould be given for the plaintiff. 

«; 

But againft this it was argued by the defendant’s council, that 
•a man fhall not be anfwerable for any bite, or other injury, done Exod. *». 
by his dog, unlefs he had notice of fuch a thing done by him be- ver - 2a > 2? * 
fore. And for this they cited Reg. 111. Dier 25. pi. 162. Fitzh. 
coron. 311. Cro. Car. 487. 1 Roll. Slbr. 4. 2 Sid. 127. Where it 
is held, that feienter at leaft ought to be in fuch cale fhewn in the 
declaration, and ought to be proved upon the evidence. T^ien for 
the fame reafon, if there is nothing to diftinguifh this cafe from the 
Aid cafes but the word ferox , which imports fiercenefs of nature, 
the plaintiff fhould have fhewn that the defendant had notice of 
this fierce quality ; for as in the one cafe he fhall not be anfwer- 
able for the biting of his dag, without having notice that he had 
u fed lo to do ; fn in the other cafe he fhall not be anfwerable, 
without knowing that he was of a fierce quality ; without which 
knowledge the law permits any man to keep them as domeftick 
animals, and docs not require fuch guard to be fet over them as 
other animals, which are not fo familiar to human kind, and con- 
fequcntly may be fuppofed to be more eafily irritated to do mifehief. 

And as to the obje&ion, that this dog was a maftiff, and - of con- 
iequence the owner muft know that he was of a ficce nature ; it 
was anfwered, that this dog is laid to be a mungril maftiff, and the 
law docs not take notice of any fuch fort of dog. 3 Cro. 125. 
t Satend. 84. where the forts of dogs are enumerated (but no men- 
tion made of a mungril maftiff) of which the law takes notice. 

Farther, that admitting a maftiff to be fierce, this mungril might 
degenerate from the fiercenefs and noblcnefs of the nature of the 
maftiff by the mixture of the Jpecies. Befides, that in the cafe of 
a maftiff J'ciens ought to be in the declaration j as the cafe is, Cro . 

Car. 254. Boulton v. Banks. As to the objection, that this was 
in the highway, and therefore the mafter ought to give fatisfa&ion 
•for the injury done by his dog, becaufe he ought not to permit the 
dog to go at large there j it was anfwered, that it does not appear 
that it was in the highways for it, is only faid in communi platea ; 
hut it is not faid, that thc'futyc&s ufually refort there, or pafs 
■through it. Now it muft be granted, that a man may be indi&ed 
for a nufance erected in communi platea ; but that muft be as done 
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• in the highway, and the indiftment ought to be fo, and not in 
communi platea ; for the law takes no notice of platea , which fig- 

nifies nothing but a wide place, and oftentimes a court-yard : and 

it may be, for any thing that appears to the contrary, that this 

was in the defendant’s yard : and then it can never be likened to 
the cafe of nufances. As to the cafe of i Ventr . 295. the decla- 
ration implied a fufficient notice, for the coachman was breaking 
unruly horfes, in a place where there was a great concourfe of 
people, and therefore not like the prefent cafe. And for thefe 
reafons they prayed judgment for the defendant. - 

And per Holt chief juftice and Turton juftice, the declaration 
is ill for want of fhewing, that the defendant had notice, that the 
^'een'horfe*" WaS fi erce * For there is a great difference between horfes and 

oxen, b'c. " oxen, in which a man has a valuable property, and which are not 

•nddogs. f 0 familiar to mankind, and dogs ; the former the owner ought 
to confine, and take all reafonable caution, that they do no mif- 
chief, otherwife an aftior. will lie againft him ; but otherwife of 
dogs, before lie has notice of fome mifehievous quality. But in 
^ t0 the former cafe if the owner puts a horfe or an ox to grafs in his 

rnifehie/.** held, which is adjoining to the highway, and the horfe or the 

ox breaks the hedge, and runs into the highway, and kicks or 
gores fome paffenger, an aftion will not lie againft the owner ; 

• otherwife if he had notice, that they had done fuch a thing be- 

fore. Now for any thing that appears to the contrary, the owner 
might not have had this dog but one day or two before, and did 
not know of this fierce nature; and then the dog, becaufe the 
door was left open, ran out, and bit the plaintiff j it will be very 

hard, to fubjeft this defendant the owner to an action for it. 

Otherwife, if the defendant had known before, that this dog was 
of fuch a fierce nature, for he ought to have kept him in at his 
peril. And per Holt chief juftice. If si. has a dog tiled to bite, 
& c. and he knows it, and he gives it to B. B. being confuant of 
this quality ; if the dog bites, (s’c . an aftion will lie againft if. 
Otherwife if B. had not been confuant of this quality. And (by 
him) the law does not oblige the owner to keep the dog in his 
houl'c ; for if the dog break a neighbour’s clofe, the owner will 
not be fubjeft: to an aft ion for it. Popb. 16 r. IV. Jones 1 3 1 . 
But if a feivant leaves open the ftable door, and a coach-horfe runs 
out and does mifehief, it is otherwife. But Gould juftice was of 
opinion, that the declaration was good j becaufe the averring, that 
the dog was fierce, made the owner liable to an aftion lor an in- 
jury done by fuch a dog, bccaafe he did not keep him in a fafe 
place. But adjournatur. And afterwards the parties agreed be- 
tween themlelves, and each of tfietn bore the Iofs of what each had 
expended, and therefore no judgdient was given. See 20 Edw. 4. 1 1 . 
2 Johnfon 
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Johnfon verf. Oldham. 

» 

M R. Lutwycbe moved for a prohibition to be directed to the A prohibition 
fpiritual court, to flay a (bit there for a mortuary, upon a grintcdTto* 
fuggeftion of the 21 Hen. 8 . cap. 6 . and that there was nocuftom iuy • fu’itm 
here for the payment of it. And he urged that no mortuary was 
due, but by cuftom ; and therefore the cuftom here being denied, mortu^y* 
they ought not to’procecd in the fpiritual court. And he cited without deny- 
Cro. Car. 237, 8. Hinde and the biftiop of Cbefier. Again ft which 
it was argued by Mr. Nortbey, that the ftatute of Henry 8 . has court/ 
faved the jurisdiction to the fpiritual court, where mortuaries have 
been ufually paid. Betides, that they' ought to plead, that there 
was not any fuch cuftom, in the fpiritual court, and then upon tc- 
fufal there to admit the plea, to move the Ring’s Bench, but not 
before fuch refufal j but here they have not pleaded this matter in 
the fpiritual court. And per Holt chief juftice a prohibition can- 
not be granted, without a denying of the cuftom in the fpiritual 
court, which is not done here. And the whole court feemed to be 
againft the prohibition. And a rule was made to hear council on 
both fides. And afterwards the rule was difeharged by burton and 
Gould, juftices, abfente Holt chief juftice. 

Rex verf. Brown et al* 

A Certiorari was granted to remove all indictments againft B. s.C. 1 Salk. 

C. and D. And they return one indictment againft B. an- ’46- 
other againft C. and another againft D. in which they were in- tw * r ‘* n “ <r '.' 
dieted alone by themfelves. And upon a motion to quafti the in- «*»w»nd the 
diCtment in which B. indicted ; it was held, that it was not ,e * 
removed before the King’s Bench } becaufe an indictment in which , Roil! 395 . 
ft was indicted alone, is not the indictment intended by the cer - Bro. Resor* 
ti or ari, which means indictments in which B. C. and D. were 
jointly indicted. It would have been otherwife, if the certiorari , An! in'; 
had been, vel per quod a/iquis eorum indiSlatus exifiit. astund *9* 

Rex verf. Lamb. 

A N indictment againft him, for having faid malicioufly, magi - Indiameot 
Jlratos civitatis Litchfield fore Jocietatem afintrum, was re- 
moved by certiorari into the King’s Bench. And motion was 
made by Mr. Hawkins and -Mr. Mulfo, to qualh it, becaufe it Was 
infen&ble, for there is no fuCh word as m'agifiratos. And for this 

7 rcafon 
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reafon it was quaflied by Turtcn and Gould juftices, abfente Hoi 
chief juftjce, though oppofed by Mr. Noli recorder of Litcbjield. 

Rex verf Dormy, 

S. C. 1 Salk. TV >TR. William 'Thompfon moved for the quashing of an inquifitior 
if fn in uifi x V JL f° r a forcible entry, for that, that it did not appear whai 
tion" fervor- eftate the tenant in poffeffion had ; but it was only, that the de- 
cibie entry, fendant and others, &c. in mejfuagium exijfens a fchool houfe ad- 
wifateftateAe tunc ex W m tene mctttufn de J- S. intraverunt , and the faid J. S. 
tenant ha., dijfeiftt. expulftum, et ejeSlum, extratenuere. Arid J. S. perhaps 

and ought to was but tenant at will, which is not within any of the ftatutes. 
preft diffeifin. ® ut ^ r - Eechmere faid, that the difeijit , fhould be intended dijjei- 
F. N. B. ufl.fiverunt j which implying, that' the tenant in poffeffion had a free- 
5 Mod. j*j, hold, it ftiall be well enough, according to 3 Leon. 102. Palm . 
kar. itj, 2 77* Allen t\x). But Mr. ffhompfon e contra faid, that 1 Sid. 102. 
t*3, 138. pojjejjionatus is held to be ill ; and 1 Ventr. 306. dijfeifvit is held ill. 
6°Mod*° S ’ ® ut t er c hicf juftice there ought to be a pofitive charge of a 
1 fiawit. g 9 +. d'ficihn J but it is put only adjeftively, and an expulfion is not 
* Hawk. *93 laid; but that J. S. dijfeifit. et ejett. etratenuere \ which is a con- 
3 Salk. 169. dufjon without Efficient premifes. And therefore the inquifition 
001 * 7 °- was quafhed. Ex relatione m’ri Jacob. 


&c. 3 Salk. Finch verf. Ranow. 

Error does not 

judgment in A Writ of wor was brought upon a jqdgment, quod par tit io 
partition be. JUret , in a writ of partition, and before the final judgment, 

judgment,"* And therefore the reeprd was held not to be removed, and the 
part'iib writ was quaffied. Ex relatione m'ri Jacob. 

JUbilu fit 


A Writ of tffor was brought upon a jqdgment, quod par tit io 
Jieret , in a writ of partition, and before the final judgment. 


Read verf. Hudfon. 


You are a 

rafeal, you JN cafe for words the plaintiff declares, that he was a laceman, 
forty ratal, JL and that the defendant fpeaking of his trade, faid fuch words, 
you are next &c. and he lays another count, and fays, that the defendant ex 
to °7poken of u ^ ter,or * ma liti a f ua de Jlatu of the plaintiff colloquium habeas 
afradefnun, faid thefe words, “ You are a rafeal, you are a pitiful forry rafeal, 
aftionnbie. «• you are next door to breaking,” quorum quidem verborum (omit- 
L*v ffj. * n S praetextu or any like word) the plaintiff fuftained a fpecial 
K*b. 60*, damage, ad damnum, &c. Upon not guilty pleaded, and verdi& 
6++ . for the plaintiff, Darnall King's feijeant moved in arreft of judg- 
ment, that the words of themfelves are not actionable. For there 
are many cafes, where defamatory words have been held not ac- 
tionable. 


Kay. 86. 
Lev. 11$. 
Keb. 60*, 
644* 
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tionable. Mar. i r, Noy 77. 2 Cm 345. Hardr. 8. And then 
the fpccial damage, in this cafe will not help it, becaufe it is not 
laid, to have been occafioned by the fpeaking of thefe words, the 
word occafione or praetextu being omitted. And they are not laid 
to have been fpoken of his trade, for the word Jlatus will not import 
that, but it ought to have been arte vel miflerto. But abfente 
Holt, chief juflice, the court gave judgment for the plaintiff; for 
the plaintiff declaring, that he was a tradesman, and that the words 
were fpoken de flatu/uo ; it is equivalent to arte fua, and to be 
intended of his trade; and then being fpoken of him in his trade 
they are adtionable, though the fpccial damage be left out of the 
cafe. Ex relatione m'ri Jacob, 


Snow verf. Fircbracc. 

T HE plaintiff declared that the defendant, in confideration * j£‘ Salk ‘ 
that plaintiff had found him (ufficientia efculenta poculenta s.C.nMod. 
lotionem et cubile pro diver fit menjibus ultimo praeteritis, affumed to It 4- , 

.pay him as much as he fhould defcrve, and avers that he deferved a 
fo much, £ 'Sc. Upon non affumpjit pleaded, verdidl for the plaintiff. >»*- 

And a motion was made in arreft of judgment, that this declara- 
tion was intirely uncertain, having neither certainty of time nor of meat, drink, 
things. But per Holt chief juftice. He did not know, why the un- 
certainty of time was worfe than theuncertaintyof things, which have 
been oftentimes adjudged good. And (by him) it is enough to aver. 
quantum meruit. Ex relatione m'ri Jacob. 


Clapcott verf. Davy. 


TNdebitatus affumpRt and quantum meruit, for work done, and 
-* goods fold and delivered. The defendant pleaded an award, by pLAofthede 
which it was awarded, that the plaintiff for the work done, &c. 
fhould accept a bill of fale before made of the eighth part of the B00d ' 

(hip Fortune, or a like bill of fale to be made, and that the plaintiff 
and defendant fhould give to each other general reieafes. The 
plaintiff demurred. And Mr. Branthwaite for the plaintiff took 
exception to the plea, s; That the award is pleaded to extend to 
all the promifes, Whereas it appears, that it extends but to the 
work done, and therefore the defendant fhould have pleaded non 
ajfumpfit to the promife for the goods fold and delivered ; and for 
want of this the plea is ill. For an award is no plea in bar, un- 
lefs fomething be awarded in fatisfa&ion of the plaintiffs demand ; 
and nothing being awarded for the goods fold and delivered, it is 
ill. For though there is a general releafe awarded, yet of itfelf 

that 
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tHat will be no bar, according to the cafe of Freeman , *o : Barnard, 
•Triti. 9 Will. 3. B. R. ante , 247. though the fuing of an adtiofi in 
4uch cafe may be a breach of the award, upon which the defendant 
might bring his adion. 2. Exception. That the award was, that 
the plaintiff fhould accept the bill- of fale, and the defendant was. 
not awarded to deliver it, and fo nothing was awarded to the plaintiff 
in fatisfa&ion for the work dbne. And he compared it to the cafe 
of 2 Sound. 293. Tel. gi. 

And Holt chief jtiftice faid, that, nothing was awarded for the 
goods fold and delivered, and therefore the cafe the fame with that 
of Freeman v. Bernard, nothing being awarded for that but a 
general releafe. If the bill of fale had been awarded in full of all 
demands, it had been good. But this releafe awarded here is not 
a perfect bar, until it be executed. And as to the other matter he 
faid, that the defendant is not enjoined to do it, which is the only 
fatisfadlion that the plaintiff fhould have. But the award is only, 
that the plaintiff fhould accept. And then the plaintiff cannot be 
barred, nothing being awarded to be done by the defendant in fa- 
tisfa&ion. 

Afterwards at another day (abfente Holt chief jufticc) Mr. fer- 
jeant Carthew urged, that if the firft objection fhould be allowed, 
the declaration might be fo varied as to make no award pleadable. 
To the feeond objedlion, he cited a cafe very lately adjudged in 
Hooper v. the Common Pleas between Hooper and Hurjl, where an award, 
Hu 'award was » that the defendant- fhould pay to the plaintiff 10/. and fetch 
madegood by away his mare and colt ; and' upon exception it was held to be 
implication, mutual, and implied a delivery by the plaintiff; /and it was adjudged 
Amt 247 . accordingly for lupportingof hone ft awards. 

f 

But Mr. Brantbwaite anfwered, that the words of the award 
are, that the work done was rated at 32/. and that for that the 
plaintiff would accept a bill of fale, &c. Now no action for goods 
fold and delivered can be brought for work done. 

And per Gould juftice it is without doubt, that if nothing be 
awarded but the general releafes, the plea will be ill. Then 
leaving them out of the cafe, this award cannot extend to this de- 
mand. For though it is obje&ed, that the goods fold and deli- 
vered is the lame demand with that for work done, yet the 
court cannot take notice of that upon fuch generality. But if the 
defendant had (hewn it by particular averments, it might have been 
conftrued to be within that part of the award. And averments 
are admitted in pleading to make an award good. 2. The fe- 
cond objection feems to be a good obiedlion, for an award cannot 
be made gbod by implication. If the defendant would not have 
2 delivered 
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delivered the bill of fale, the plaintiff could not have afligned a 
breach of the award by implication. Arid judgment was given 
for the plaintiff, abfente Holt chief juftice. Ex relatione niri 
'Jacob-. 

Moor icrf Watts. 

U PON a habeas corpus, the Iheriff returned, that Watts was in sc. * s*ik. 

his cuftody upon a capias in withernam . And the cafe was, 581. 
that a homine rcplegiando was brought ; and the fheriff returned an s 1:,ntr ’ 
inquifition, finding, that the party was cloined by Watts ; and upon sc. 1 * Mod. 
that a capias in withernam iffued, and the defendant was taken 4*4. 4 * 5 * 
upon it j and a motion was made to the court, that Watts might see^waron 
be bailed. And upon feveral motions, this cafe being a new *56. 
cafe, the court took great confideration upon it, and refolvcd thefe 
matters. 

1. That the defendant cannot be bailed upon the habeas corpus, jn homine re- 
bcing taken by the King’s writ ; and that therefore the defendant’s ffi "”?' the 
counfel moved too foon, the writ not being returnable until oElabis cfnnVbe 
Martini, which was almoff fifteen days after the firft motion bailed upon a 
made in this cafe ; but the defendant ought to come in when the t a t eM 

1 , , , , , 1 1 j • before the re- 

wnt was returned, and demand a declaration, and plead non cepit, turn of the 
and then the court will bail him. And as to the objeftion writ, 
made, that men had been bailed upon appeal of murder brought 
againft them, before the return of the writ. Holt chief juftice a man cannot 
con felled, that he had known fome judges dofoat their chambers, bebailedupon 
but that he always looked upon it as a miftake, and that it could Jj^tornof 
not be done. the writ. 

2. Refolution. That upon a plea of non cepit the defendant Upon * P ,e< 
(hall be bailed. In Keilw. 71. a. and Fitzb. nat. bre . 74.. e. it is re- defendant ***" 
folved, that after an elomrat. returned, the defendant may plead non Hull be b.ii. 
cepit j (and there is no difference between a homine rcplegiando and he 

a common replevin of cattle) and the reafon is, becaufe the Iheriff 
cannot make a return, but that the cattle are eloined, or that no it he 

perfon came to Ihew, or a delivery; but he cannot return, 
that the defendant non cepit the cattle, becaufe it is fuppofed in the famine rtf frgi* 
writ, and is the grqund of it, which the fheriff cannot falfify, and he (hail 
therefore cafe does not lie againft the Iheriff for a falfe return, if he put in 
makes fuch a return j and for the fame reafon the defendant lliall Returns in re - 
not be concluded by it, but when he comes, and denies the return P 1 *' ,il »- 
by plea of non cepit , his denial lhall be as good as the furmile* of the 
writ, and rather better, becaufe the proof is incumbent upon the 
plaintiff. And then what reafon is there, that the defendant fhould 

7 R. not 
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not be bailed when the matter ftands indifferent j fince the lord 
Coke upon Weflm. i cap. 1 5. which (latute prefcribes in what cafes 
men are bailable, makes this rule, that the party Jiat indifferent er. 
And Holt chief juftice faid, that the plaintiff’s counfel took the 
return to be a convi&ion, as it was taken in the cafe of the lord 
Grey, who coming into court upon the return of an elongat. was 
for that reafon committed and detained in prifon fifteen days ; but 
Holt faid, that he never thought the faid proceeding legal, becaule 
the (heriff could not make other return, and the fuggeftion of the 
writ is but bare furmifej and it h.as been rel'olved.here, that the 
defendant may appear and plead non cepit , after the return of an 
elongatus. Then it will be confiderable, quid operatur the award- 
ing of the withernam. If elongatus be returned, and the defendant 
comes in, and pleads non cepit, this fuperfedes any withernam, 
and the return of the elongatus is as ftrong before the award of tire 
•withernam as after, and the award of it does not make the return 
Itronger, being but the natural confequence of the return of an 
mihtrnam i* elongatus. The withernam is but mejhe procefs, and cannot be an 
procetf” execution, becaufe it is granted before judgment. The intent of 
the fuit is to recover damages, and if it be found againft the de- 
fendant, by a new capias in witheram by way of execution, he 
may be imprifoned for ever. But this court cannot convert m-jne 
procefs into execution. In replevin for cattle with adbuc detinet , 
Property damages given for the cattle will change the property ; but liberty 

changtd. is not eftimable, and therefore will alter the cafe. 1 1 Hen. 4. 10. 

7 Edw. 4. 1 5.* If upon elongata returned the defendant’* cattle are 
taken in withernam , yet upon the defendant’s appearance, and 
pleading non cepit, or claiming property, the defendant (hall have 
nis cattle again, and if they are eloined, a withernam againft the 
plaintiff. For if the property or taking be in queftion, there is 
no reafon, that the plaintiff fljould have the defendant’s cattle. In 
the fame manner there is not any reafon that the defendant fliould 
continue in prifon. If an elongatus be returned to a homine re - 
pegiando , and the defendant comes in, and pleads non cepit, he 
lhall not give bail, but (hall be in court without bail ; but if he is 
brought into court in cuftody upon the withernam , then he muft 
put in bail, which is but a continuance of the former taking ; and 
fo it was in the cafe of Dela Bajline. The cafe of Dejigny , Raym. 
474. is an odd incoherent cafe ; and Holt faid that he was forry, 
that the faid cafe was reported, but that it was reported truly as 
it was, for if the court could not bail him, how could the court 
t?ke a fum of money to be depofited for his liberty ? As to the 
objection made by Mr. Cowper , that there is a writ in the Regifl, 
79. a. where the lord of a villain being taken upon withernam , 
brought a writ directed to the (heriff commanding him to bail him 
upon delivery of the plaintiff ; and therefore that the defendant 

ought 
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ought to lie in cuftody, until he has delivered the plaintiff. Holt 
anfwered, that the laid writ was for the benefit of the lord, who 
was taken in withernam, to itn power the /heriff to bail him before 
the return of the writ, by realon of the long return that fuch writ 
might have, and perhaps the defendant in this cafe might have fuch 
a writ, but that is not a precedent to guide the courfe of this court. 

But he was of opinion that the faid cafe was not like the prefent 
cafe, for here when the defendant pleads non cepit, and denies the 
taking, which is a bar of the replevin, he ought to be delivered ; 
but thereby his claim of property he admitted the taking; be- 
fides, that it is an authority fo far for the opinion of the court at 
prefent, that as the villain fhould not be detained in cuftody upon 
the fuppofal of property in the lord, fo when the defendant in the 
replevin denies the taking, he ought not to remain in cuftody upon 
the bare fuppofal of the writ. A queftion has been made, whether 
the plaintiff could have another withernam, if the court Ihould bail 
the defendant upon this Suppofe he couldmot; if a homine repltgi - p f0c a j ; nfcl 
ando be brought, it is a good return, that the defendant claims him upon* bmint 
as villain, but upon the return of the writ to the court, if any r 'F t i ,ani °. 
perfons come into the court and give fecurity to have the plaintiff 
in court at a day certain, a writ lhall iffue to the /heriff to deliver 
the plaintiff; and upon the coming of the plaintiff into court at the 
day, he fhall give new fecurity, to appear in court de die in diem 
until the plea be determined, and if judgment lhall beagainft him, 
then his bail to bring him in and deliver him to the defendant ; and 
if hc-cannot find fuch bail, then he (hall be committed to the cu- 
ftody of the mar/hal, and at the end of the fuit /hall be brought 
by him into court and delivered to the defendant. 8 Hen. 4. 2. 

Fitzb. mainprife, 23. And the faid bail is but for eafe of the 
cuftody. But if judgment be given againft the defendant, then his 
bail /hall render him in cuftody again, and then he is in upon the 
former withernam. And he likened it to the cafe where a man 
in execution brings an audita querela upon a deed, or for nonage, 
and is bailed, and judgment being againft him, is rendered into 
cuftody, he is in upon the former judgment. But then the quefti- 
on is, that if he /hould not be rendered, whether this court can 
award a new withernam. And as to that, he likened it to the 
cafe, where a man is bailed to appear de die in diem upon an appeal 
of murder, if the defendant makes default, procefs lhall iffue againft 
the bail, and a capias againft him ; and if he renders himfelf, he 
/hall be in upon the appeal. If the defendant be in upon the elon- 
gatus returned, and pleads non cepit, and the iffue be for the plain- 
tiff, the judgment /hall be the fame ; but a withernam /hall be 
awarded, becaufe the plea of non cepit was a fufpenfion of the 
award of the withernam, and therefore the faid fufpenfion being ta- 
ken away, a withernam ought to iffue. As where an inquifition 

upon 



6i6 


Mich. Term 12 Will. 3. 

Preceding* U p 0 n the ftatute of Wefim. 2. cap. 46. is returned, and a dfiringos 
V z°tap. 46. iducs to inquire, who were the malefactors, and which are the 
adjacent towns, and what damages the party hath fuftained, and to 
diftrain the towns to re-eredt the hedges and ditches, and to levy 
the damages ; which proceeding was invented by Mr. Noy, of 
439. 5 8o > which there is a cafe Cro. Car. 280. notwithftanding that this re- 
fembles an execution, and is intended only to levy the damages, 

1 Sid. 107. & c . yet it gives a day to the parties to appear and plead, and tra- 
verfe the matter j and if they come not in, then a diftringas in 
infinitum ifiues ; but if they come in, that flops the proceedings ; 
but when the plea, &c. is determined upon iflue or demurrer, 
they are revived. So if the defendant pleads non cepit , before a 
withernam be awarded, that flops the awarding of it ; but after 
luch plea is determined, all is at liberty again, to award a wither- 
nam. Holt chief juftice confeffed that he did not know any pre- 
cedent for fuch a proceeding, but that it is agreeable to the reafon 
of the common law. If the bail do not render the defendant, 
they will forfeit their recognizance, and a new withernam will if- 
fue, as anew capias in the cafe of an appeal aforefaid. The bail 
here is but an eafe of the former cuftody, and when the defendant 
is rendered, he (hall be in cuftody ab initio. And per Holt, there 
is no reafon, why the defendant fhould not have his liberty pend- 
ing the fuit, as well as the plaintiff. 

Go S rr Alive- 3 . It was prayed by the counfel, that the defendant might wage 
raHte ‘ deliverance j and Old Entr. 94. was cited. But it was refqlved, 
that when the defendant pleads non cepit , he fl.all not wage delive- 
rance, becaufe he cannot deliver whom he never took. 

Conditionof 4. Refolution. That the bail ought to be bound in a fum ccr- 
zanceofbail ta ' n > with condition that the defendant (hall appear de die in diem ; 
m bomintre- and if judgment be againft him, that they (hall render his body 
fltgmmio. j n withernam ibidem remanfurum, quoufque he render the party, and 
fuffer him to go at large. 

J» d* P 'ndaWe ® ut ^ ien the opinion of the court being, that the defendant 
»t the* 1 return' could not be bailed, until after he had pleaded non cepit j the plain- 
of the capias tiff refufing to declare, the queftion was, whether he was demand- 
aftera \bomfoe a ^ e u P on the withernam or not. And Holt chief juftice delivered 
rtplcginndoi the opinion of the court, and faid, that whenfoever a writ is 
and if he doe* awarded, that is returnable, the day > f the return is always a day 

fhaUbe'non*-* t0 P art * es to appear ; and though the writ be returned not fer- 
fuit. ved, yet the defendant may appear, to prevent any ill confequence. 

The next adjacent towns, in the cafe abovefaid, have no day upon 
the difiringas to appear, it being only for levying the damages, &c. 
as aforefaid, and yet they may appear, and the prolecutor muft 
3 appear 
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■appear of neceffity, though no day is given to either party upon 
the dijlringas. The plaintiff has no day in any cafe upon the writ. 

In cafe of appeal neither the plaintiff nor defendant have any dqy in 
court, the proceedings at a gaol-delivery being difcontinueq by the 
certiorari. But here there is a day in court upon the return of the 
1 withernam , for the faid is a day for the defendant as well as for 
the attorney of the plaintiff. What day has a man upon a com- 
mon replevin ? The pluries replevin fuperfedes the proceedings of 
the fhcriff, and the proceedings are upon that, and not upon die 
plaint, as they are when that is removed by recordari. Though 
there is neither fummons nor attachment in the writ, yet without 
doubt the defendant has a good day in court ; like the common cafe Day upon re- 
of replevins, though there is no fummons in the writ, yet it gives a P lev,B ' 
good day to the defendant to appear, and if he does not appear, P°fi- 
then a pone iffues, and then a capias . The entries in Rajial, (sc. 
that the defendant attachiatus ejl ad refpondendam , (sc. de placito 
quare cepit, (sc. are made in fuch manner, becaufe in confequence 
of law it is an attachment, the defendant being obliged to appear 
upon the peril of a •withernam. But he faid that he wifhed, the 
record were made in this manner, beginning, Dominus rex jnanda - 
nit, (Sc. and fo to fhew the replevin, and the •withernam , and 
then all the proceedings would appear, as Rajl. 560. in the cafe of 
a common replevin. And it is like the courfe in the King’s Bench, Entries of 
to recite writs in fuch manner ; but in the Common Pleas only the writs in the 
fubftance of it. And as to the objection made by the counfcl, King’* Bench 
that it was abfurd to imagine, that the plaintiff could make an at- " dr£V ’ 
torney, when he eloined, (Sc. Holt chief juft ice anfwercd, that 
the fame perfons, who'fued this writ in the name of the plain tift, 
might make an attorney for him, and that is the conftant courfe. 

But it would be a very ftrahge thing, if the plaintiff fhould not 
be demandable ; for .tjien a man might run away, and a hominc 
replegiando might be fued againft J. S. for a fuppofed taking, (Sc. 
of the man, and J. S. upon this would be kept in prifon for ever. 

And the court exhorted the plaintiff’s counfel to declare, (Sc. 
which they refufed ; upon which the court in anger rebuked them, 
and faid, that they did it only to embarrafs the court. But how- 
ever they would not declare. Upon which, the plaintiff, being de- 
manded and not appearing, was nonfuit. . Note, that Sir Bartho- 
lomew Shower cited two cafes, where men had been bailed upon a 
withernam, Mich. 5 Hen. 4. Rot. 25. Hil. 16 Ric. 2. Rot. 16. 

Ex relatione m'ri Jacob. 


6i8 Mich. Term 12 Will. 3. 


Rex -verf. Fowler. 

€. c. 1 Salk. T TP ON a habeas corpus directed to the (beriff, to bring the body 
35 0> of Fowler, &c. he returned, that Fowler was taken upon a 

Kxco mmuni- writ of excommunicato capiendo -, and upon the recital of the writ in 
•cation in qui~ the return it appeared to be in the disjundtive, viz. in quibufdam 
bflbnZaunii ccu fi s JubJlrattionis decimarum Jive aUorum jurium ecclejiajlicorum. 
j ec iZrZn“ And becaufe the cafe was uncertainly Ihewn in the writ, it was 
jsvc aliorum raoved that Fowler fhould be difcharged. And 8 Co. 68. ’Trollop' s 

jfiafZorwn.' c afe, fln< * & tz ' nat ' ^ 4 . were C ‘ tC< ^» t ^ 3t a cert, d cate °f an 
jtaj ttorum. cxcomun i cat j on was if i t did not exprefs the caufe in certain ; 

for perhaps the alia jura -ecclejiajlica may be matters of which they 

have not conufance. 

Holt chief juftice faid, that the rule without doubt is good, that 
fufficient caufe ought to appear in certain, becaufe the king’s courts 
are judges of their jurifdidtion, and not themfelves, and therefore 
they ought to fhew, that the matter was within their conufance. 

' And for the fame reafon doubtlefs the JtgniJicavit is ill, and there- 

fore the defendant may in Chancery procure the writ to be fuper- 
feded. But the King’s Bench cannot deliver a man arrefted upon 
the King’s writ, becaufe the Chancery has granted it where they 
ought not to have granted it. If the certificate be ill, the Chan- 
cery ought to fuperfede it; but the King’s Bench cannot proceed 
upon it, becaufe it is not before the King’s Bench ; for the King’s 
Bench cannot give judgment upon a recital, where another court 
is poilefledof the original. In error brought upon a judgment of 
the Common Pleas in debt, an exception was taken, becaufe the 
writ, as it was recited in the declaration, was attaebiatus, where it 
ought to have been fummonitus , and therefore ill ; but the court 
refufed to allow the exception to be taken, becaufe the writ was 
not before the King’s Bench, but only by recital ; but it was held, 
that diminution ought to be alledged, and a certiorari fued ; and 
if upon that an original was returned which was attaebiatus , the 
judgment thould be xeverfed. 

But then the grand queition was, whether this uncertainty in 
expreffing the caufe would vitiate the writ, and then whether the 
court would quafli it i And in proof of the affirmative, Moor pL 
-66 7. Cro. jac. 566. Cro. Car, 196, 199. IV. Jones 226. 
Htl. 29 & 30 Car. 2. B. R. Rex v. Price, it was agreed, that 
juftice ought to be done here upon the writ, j Roll. Rep. 136. 
T. Jones 89. were cited. 


After 
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After feveral arguments at different days, and npon great confi- 
deration and fearcn of precedents, it was refolded, that the writ 
fhould be quafhed, and a fuperfedeas iflue. And Holt chief juftice 
faid, that at common law the caufe had no need to be (hewn in 
the writ of excommunicato capiendo ; but it was fufficient to fay, that 
the party was excommunicate pro contumacia manifejla. Regifi. 65, 7. 
But in the fignificavit it ought to* be (hewn. Fitz, nat. bre. 
63, 4. And now fince 5 Eliz. cap. 23. the caufe ought to be 
fhfcwn in the writ. And he faid, he had fearched many prece- 
dents upon the rolls in the Crown-office, from the 8 Eliz. to this 
time, and there are fome precedents where the caufe is omitted, 
but the caufe is mentioned in the greateft part. In 8 Eliz. rot. 20. 
there are five writs which are general pro contumacia. In 1 5 Eliz. 
rot. 54. there are two with caufe. In 17 Jac. 1. rot. 54. there 
is one without caufe, and another with the caufe. In the time of 
King Charles II. there is one the fame with this here, and another, 
aliorumque, and one upon the fame roll, decimarum only. And 
though in feveral of the faid precedents the caufe is not well fhewn, 
yet its being fhewn in fome manner, fhews the opinion of the 
courts to have been, that the ftatute had made fome alteration ; and 
therefore at this day caufe ought to be fhewn. And that is agree- 
able to reafon j for when the ftatute makes the writ returnable here, 
it is on parpofe that this court fhould judge of the caufe; other- 
wife it had been idle to make the writ returnable here, and ef- 
pecially when the procefs ought to differ according to the differ- 
ence of the caufe for which the excommunication was. As to the 
nine caufes mentioned in the aft, an alias ought to iffue with a pe- 
nalty, G fc. Then this court being poffeffed of the writ, and it not 
exprefling the caufe fpecially, but in the disjunftive, the writ ought 
to be quafhed. Before this ftatute they ought to have reforted to 
the Chancery, and procured a fuperfedeas there, 2 Injl. 623. But 
that cannot be done now, becaufe the writ is returnable here. But 
becaufe the caufe is fhewn infufficiently out of the writ, it ought to 
be quafhed, and a fuperfedeas awarded. But a habeas corpus is 
a very improper method to difeharge the party, for he is well ar- 
refted by virtue of the King’s writ, and cannot be difeharged whilft 
that is in force. And it is a good return to the habeas corpus , that 
he is in cuftody by writ of excommunicato capiendo. 

Gould juftice faid, that before the 5 Eliz. cap. 23. this court 
could not difeharge v a man taken upon an excommunicato capiendo , 
unlefs he was excommunicated pending a prohibition. And he 
agreed, that this court had power to quafh the writ, and award 
a fuperfedeas , where the caufe is not l’utficiently expreffed ; but he 
made a doubt, whether there was here any fuch uncertainty ; for 
rhe five feemed to him to be accumulative. 


But 
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But by the opinion- of Holt and burton juftices the Writ was 
quaflied, arid a fupcrfedeas granted. And Holt ordered the clerk 
Writs of ex. to enter upon the habeas corpus , that the party was difcharged, 
t tmmunieati becaufe the writ was quafhed. And Molt faid in this cafe, that if 
qnathtd for the writ had been, in caufa JubJlraSiionis quorundam jurium eccle- 
unceruimy. JiaJlicorum, it had been well. The fame law if it had been, et alio - 
rum , or aliorumque. But he faid alio, that this ftatute was not 
well understood until the time of Charles I. in Hughes’s cafe, Cro. 
Car. 1 96. He faid alfo, that the form of the proceedings in the 
Spiritual court ought to be regarded ; as in a libel for words, their 
form is to fay* that he fpoke luch words, aut alia fimilia, and yet 
a'prohibition was denied to-be granted for the faid caufe. 

Coufin's cafe. In ‘Trinity term following Coufin was brought upon a habeas 
corpus, arid the return was* that lie was arrefted upon an excommu- 
nicato capiendo. And there was a fatal exception to the writ for 
the uncertainty of the caufe (it being pro non reparation fortis fuae 
munimentorum cocmeterii de B. which was agreed by the court to 
be uncertain and bad) and yet they would not difeharge him upon 
the habeas corpus , but compelled him to procure the writ to be 
returned. And then they deferred to quafh the writ, becaufc the 
defendant was not prefent in court, as he ought to be. Ex re- 
latione mri Jacob. 


Harman vtrf. Owden. 

•AjjumpJit . 

S.C. 1 Salk. ^’T"' II E plaintiff declares* that the defendant in confederation of 
140. j[ 20 1 . paid to him by the plaintiff* affumed to deliver to the 

s.c. 1 2 Mod. p] a intiff at or before the eighth of January forty- five quarters of 
Uncertainty, oatmeal, et fex cribra avenacea, Anglice oatmeal fplitted* and hair 
s. c. Comyns fieves, and a fan, out of a (hip into a barge to be brought there 
by the plaintiff for the faid purpofe j and he avers, that upon the 
eighth of January he brought there his barge, and the defendant 
non deliberavit upon the eighth of January , &c. Upon non af- 
J'umpfit pleaded, verdict for the plaintiff. And Mr. Cowper moved 
in arreft of judgment, i. That the fieves being of divers forts, the 
plaintiff fhould have fhewn how many of each fort were to have 
been delivered. To which Mr. Broderick anfwered, that in tref- 
pafs or trover this might have been a good exception, but not in 
ajfumpfst, where we ought to declare as the agreement was. And 
Holt chief juftice faid, that if the agreement Was fuch, this uncer- 
tainty could vitiate it j but the defendant has his election, how. 

1 many 
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many of each of them he will deliver. Suppofe the agreement 
was to deliver fix cows and calves ; the plaintiff dught to have fix 
of each of them. But befides, it does not appear here, but that 
they might be the fame. 2. The fecond exception was to the 
breach, that it was not well afligned, the promife being to deliver 
at or before the eighth of ’January , and the breach is affigned, that 
he did not deliver upon the eighth day of January j fo that he 
might have delivered them before, which would have been a good 
performance of the agreement. But after confederation had of this Breach. . 
exception. Holt chief juftice delivered the opinion of the court, 
that the plaintiff ought to have judgment after verdidt. But (by 
him) it would have been good without verdidt ; for when the pro- 
mife was, to deliver the things out of the fhip into a .barge, to be 
brought by . the plaintiff on or before, (Sc. and the plaintiff fays 
only, that he did not deliver upon the day, and not that he did not 
deliver before, yet in fuch a cafe as this it will be well enough. 

For though the defendant has his eledtion, to deliver before, &c. • 
yet there ought to be a concurrence of the plaintiff, and he ought 
to be ready to except them; for the defendant cannot make a 
tender before tke laft day, to oblige the plaintiff to accept them ; 
and if he comes before the laft day to make a tender, that will not 
excufe him from making a tender or delivery of the goods upon 
the laft day, according to 3 Cro. 14, 73.’ where a place is appoint- 
ed -for payment of money. For if the plaintiff be not ready there 
with his barge, the tender will not be fufheient. And therefore 
fince the laft day is the time appointed by the law, when the one 
is obliged to deliver, and the other to receive, it will not be pre- 
fumed that the plaintiff was there before with his barge ready to 
receive them. But however, it is aWcd by the verdidt ; for if there 
had been an.adtual delivery, the jury could not have found for the 
plaintiff ; for at this time performance is given in evidence upon 
non a[fumpjit j ’and if the defendant had delivered the goods, it had 
been non ajfumpfit j and therefore no delivery being proved, they 
gave a verdidt for the plaintiff. And judgment was entered for the 
plaintiff. Holt cited 2 Saund. 350. Peters v. Opie. 1 Sid . 15. 

1 Saund. 228. 1 Ventr, 119. Ex relatione mri Jacob. 


Memorandum, ’that Sir George Treby knight , lord chief juftice 
■of the Common Pleas , died the thirteenth of December in this 
•vacation of an q/lhma at Kenfington Gravel pits . 
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Sir John Holt Chief Jujlice \ 

Sir John Turton 
Sir Littleton Powys removed 
out of the Exehequer the 
twenty-eighth of January in 
this term . 

Sir Henry Gould 

Memorandum, ‘That Mr, ferjeant Bury was made a baron of the 
Exchequer the twety-eigbth of January in the room of Mr, baron 
Powys removed into the King's Bench. 

Memorandum, Mr. ferjeant Whitacre was fworn one of the 
King's ferjeants the eleventh of February in this term. 

♦ 

Memorandum, That Mr. ferjeant Levinz died the twenty-ninth 
of January in this term at Serjeant’s Inn in Fleet Sreet. 



' 6. C. 1 Salk. 
39 '* 

Lilly’s Enfcr. 
*05. 

SC. 1 Wms. 
» 4 - 

S. C. Coroyns 
88 . 

3 Salk. 206. 
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296. 

•Surrender to 
Jff. C. and D, 
equally to be 
divided a- 

Anno thi*m 


Filher verf. Wigg. 

Intr. Trin. ii Will 3. B. R. Rot. 156. 

I N ejeftment the matter in law in queftion was thus. A copy- 
holder ieifed of cuftomary lands in fee at the will of the lord, 
(sc. according to the cuftom of the manor, ftlrrendered them, 
&c. to the ufe of his wife for life, and after herHeceafe to the 
-ufe of B.C. D. E. and F. his children, equally to be divided among 
them, and their refpe&ive heirs and affigns for ever. And they 
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were admitted accordingly. And the queftion was, whether B. C. ,v»iifon, ',41 
D. E . and F. were by virtue Of this furrender jointenants ,or tenants 
in common. If they were jointenants, then judgment ought to 
to be given for the defendant ; but if they were tenants in com- 
ijnon, then it ought to be given for the plaintiff. 

And this cafe was argued feveral times at the bar by Mr. Cart hew 
and Mr. Peere Williams for the plaintiff, and by Mr, Nor they 
and Mr. Broderick for the defendant. And now this term the 
judges, viz. Holt chief juftice, and I'urton and Gould juftices, 

{Powys juftice not having yet taken his place) delivered their opi- 
nions, viz. T urton and Gould for the plaintiff, and Holt chief 
juftice for the defendant. And Gould juftice argued, that judg- 
ment ought to be entered for the plaintiff, becaufe the children (by 
him) were tenants in common. And he faid, that the queftion 
arofe upon thefe words [equally to be divided among them, and 
their refpe&ive heirs and affigns for ever.] And in pronouncing 
his opinion, he faid, he would purlue the fame rules with Richard- 
J'011 chief juftice in Beck’s cafe. Littlet. Rep. 344, 5. that in expo- 
fition of deeds all parts of them ought to ftand, and to have effedf, 
if they can and that the parties intention ought to be purfued, 
unlefs fuch expofition would contradict the known rules of law. 

He could not find any exprefs authority, where this point hath 
been fettled j but the force of the authorities in the books’ feem to 
warrant his opinion. The prefent queftion does not depend upon 
words which will create an eftate, but which ought to qualify an 
eftate; and in fuch cafes the intent of the parties ought to be pur- 
fued. There are no particular words neceffary to create a tenancy 
in common. Littleton Jett. 292, 298. Co. Lt. 189. a. In the 
cafes of frank marriage, and exchange, there are neceffary words 
of art in the creation of them, which cannot be omitted j but in 
cafes of tenancies in common no fuch precife words are requifite ; 
for if they divide the eftate, and ftiew that a feveral property was 
defigned to each party, it is fufficient. for the making of a te- 
nancy in common does not add to the eftate, but qualifies it ; as 
in the creation of an eftate in fee-fimple, it is neceffary to add the 
word heirs, but tenants in common may releafe to one another 
without it. A joint eftate in the premiffes may be altered in the 
habendum. As Hb. 172. lands are given to two, habendum , the 
•one moiety to one, the other to the other, they are tennants in com- 
mon ; and there is no other reafon for it, but becaufe the habendum 
thews the intention of the parties, that they fliould’ have feveral 
interefts. If A. gives lands to B and his heirs, habendum to him 
and his heirs, it is a fee j but if he goe£ on and fays, that if B. 
dies without iffue, the remainder to C. &c. it is tail, becaufe the 
latter words corredt the former. PUwd. 541 . Littlet, 345 . Then 
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if no precife form of words is neceffary, his intent i; apparent, to 
be an eftate in common, becaufe it, was defigned as a proviiion for 
his younger children. There was a cafe in fire Common Picas 
3 Lt ’ v ‘ Pajchue the fixthof this King between Blifjet v. Cranwell, where 
a devife to T. and R. and their heirs, and the furvivor of them, 
equally to be divided between them after the death of the wifej 
&c. was held a tenancy in common ; but the queftion in the court 
was, becaufe this feemed repugant to the former part of the de- 
vifc ; but it was held by the whole court, that the laft words di- 
ftributed the eftate. [Note, - this point was made at the trial be- 
fore P reby chief juftice, and was referred to him, and he prayed 
the opinion of the other judges of the Common Pleas, and it was 
argued at the bar there, and it was adjudged PaJ'chae 6 Will . & 
Mar. C. B. by Preby chief juftice, Nevill and Rokeby juftices, that 
it was a tenancy in common, but Powell juftice held it to be a 
jointenancy. Ex relatione m'ri Place ] As the law is now held, 
thefe words will make a tenancy in common in a will. Then in 
this cafe the intent of the parties appearing to be, that they fhould 
have it in common, that ought to be purfued as far as it can. 
But moreover this cafe is a ufe, which refembles that of a will. 
The cafe of Brookes v. Brookes, 2 Roll. Abr. 67. is a ftrong cafe, 
where a copyholder furrendered his copyhold to the lord, without 
limiting, a ufe, and afterwards the lord concejjit feijinam of the 
copyhold to the tenant, habendum to him and his wife arid the 
heirs of their two bodies and there though the wife was named 
only in the habendum , it was held, that fhe would take an eftate- 
tail ; in a common cafe it would have been ill, becaufe Ihe was 
not named in the premifies ; ‘ but the intent of the furrender was 
taken in the faid cafe to have been to the faid ufes, and therefore 


the manner of the grant was not material, it being only an expla- 
nation of the furrender. Now this cafe is ftronger, becaufe it is 
the exprefs limitation of .the ufes upon the furrender. And it was 
alfo held in the faid cafe, that the furrender of a copyhold (hall 
be expounded according to the intent as a will. The cafes of 
grants in futuro are ill, becaufe they are repugnant to the rules of 


law ; but that cafe of a ufe was held good, though it was contrary 
to the known rules of law. He faid, he could not fhew any 
cafe, where this point has been folemnly adjudged, but there are 
Intr. Patch, parallel cafes. ' The cafe of Smith v. JohnJon, Pajch. 32 Car. 2. 
B*R # Rot was t ^ le ca ^ e * n P°* nt > but no judgment was entered upon the roll 
^64. the cafe was, a feoffment ' to two and their heirs, equally to be 
c*fcs in B.R. divided between them, to the ufe of them and their heirs; upon 
* 87 ' the breaking of the cafe Scroggs chief juftice and Dolben juftice 


were of opinion, that it was a tenancy in common, but Jones 
juftice was of another opinion, upon the difference objected here 
between a deed and a will. So Go* Li, 190. b, if a verdidt finds. 


2 
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that a man hath duas partes manerii in tres partes dividends , they 
are by the intendment of the verdidt tenants in common. Be* 

Tides, that if thefe words will not make a tenancy in common in 
this cafe they will be vain, and muft be totally rejedled. In the cafe 
of Wborewood v. Shaw, Teh. 23. Cro. Eliz. 729. Moor 
667. Owen 127. where a man by his deed acknowledged to have 
received of J S. 40/. to be equally divided between A. and B. 
and to their ufe; this was held a creation of a feveral debt of 20 A 
to each of them, being in the cafe of a perfonal duty ; but Yelver- 
ton fays, that is not like the cafes of intereft, where land or a 
leafe is given to two equally to be divided between them, for there 
they are tenants in common ; and he makes no difference be- 
tween a deed and a will. There has been a notion of a diftin&ion 
between deeds and wills, and the faid diftindtion is taken in the 
cafe of Lewen v. Cox , 3 Cro. 695. by Coke then attorney general. 

He faid, he did not know, that the faid point had ever been de- 
bated. So in the cafe of Furfe v. Weeks, 2 Roll. Abr. 90. and 
Stile 21 1. the fame diftindtion is taken by lord Rolle, but it is only 
an opinion of his obiter ; and farther, it differs from this cafe, be- 
caufe this cafe is of a ufe, that of a grant or feoffment, which is a 
conveyance at common law, but ufes are governed by the intent 
of the' parties, and ought to be maintained, if they can poffibly. 

Thefe words import fomething more than ordinary, and therefore 
the intent feeming to be uncontrovertible, he was of opinion, that 
the plaintiff ought to have judgment. 

Turton juftice argued alfo of the fame fide for the plaintiff, and 
much to the fame purpofe. But he added thefe reafons alfo, why 
the intent of the furrenderor fhould be taken to be, to create a 
tenancy in common * becaufe if any of the five fhould die without 
iflue, his part would defeend to the eldeft fon ; if they had iflue 
this would be a provifion for their families, which might be the 
foie reafon that prevailed with the furrenderor, to give it away 
from his eldeft fon, and of confequcnce he would not remove it 
from his eldeft fon any longer than the faid reafon continued. He 
cited alfo feveral cafes of wills, where words lefs fignificant had 
been conftrued to make a tenancy in common. Cro. Eliz. 695* 

Lewen v. Cox. Devife to his two fons equally and their heirs, te- 
nancy in common. 3. Co. 39. b. Ratcliff’s cafe. The words, 
equally to be divided, in a will, tenancy in common. The fame Lit Rep 
law of the words part and part alike, Cro. Car. 75. Thorougbgood 
and Jaques v. Collins. Stile 434; Torret v. Frampton. Devife to 
A. for life, remainder to B. C. and D. and their heirs refpeflively 
for ever, B. C. and D. were tenants in common. And from 
thence he inferred, that thefe words being ftronger would make a 
tenancy in common in a deed. He cited the cafe in Littlet. feSl. 

7 U 29$. . 
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298. where lands are given to two, habendum et tenendum, Jcilicet 
the one moiety to the one and his heirs, and the other moiety to 
the other and his heirs : they are tenants in common. And from 
thence he urged, that in regard no particular words were required 
by law to create a tenancy in common ; the words in the prefent 
cafe, having the fame fenfe and import, with thofe in the cafe in 
Littleton, ought to make a tenancy in common. He faid alfo, 
that if this cafe had been before the ftatute of ufes r it would have 
been taken in equity according to the intent of the furrenderor, to 
be a tenancy in common : and now fince the ftatute has executed 
the ufe into pofleffion, it ought to have the fame conftrudtion id 
a court of law, that it would have had before the faid ftatute in a 
Surrenders of cour [ 0 f equity. Then he cited cafes, to prove, that furrenders 
ought to be . ought to be conftrued favourably, and had been oftentimes taken 
conitmed f»- contrary to the rules concerning conveyances at common law ; and 
vourab!}'. that they ought to be taken fo, in regard that they are conlider- 
able as wills, becaufe oftentimes madfe by the furrenderor in extre- 
mis, when he is inops confilii. And therefore he cited Cro. Jac. 
434. 2. Roll. Abr. 67. Brookes v. Brookes , and alfo i Saund. 151. 

Wade v. Bacbe , where a copyholder in remainder furrendered Ins 
remainder to the ufe of. the tenant for life, and after his death to the 
ufe of himfelf and his wife, &c. and though the limitation 
for the life of the tenant for life was void, and fo by confequence 
by the common law the remainder would have been void alfo j yet 
it was held, that in cafe of a copyhold it fhould be taken as a 
mediate fettlement upon the hufband and wife after the death of 
the copyholder for life,.. He cited 2 Ventr. 367. in Chancery, 
where a covenant to Hand feifed to the ufe of A. for life, and 
afterwards to two, equally to be divided, and their heirs and afiigns 
for ever, was adjudged by the lord keeper North, to be a tenancy 
in common. And for thefe reafons he was of opinion, that judg- 
ment ought to be given for the plaintiff. 

Holt chief juftice e contra argued for the defendant, that this 
was a jointenancy. And he made two points, 1. Whether thefe 
words would make a tenancy in common in any deed. 2. Whe- 
ther this cafe lhall have a more favourable conftru£tion v becaufe it 
is in cafe of a copyhold, or becaufe it is a conveyance by way of 
ufe. And he gave his opinion to the fecond point fit ft : that as to 
the railing and pilling eftutes, copyholds ought to be governed by 
Poph. 39. ru ^ s l ^ e common law. 4 Co. 29. b. And as. to Brooke's 

oo.Car.366. cafe, Popb. 125. 2 Roll. Abr. 67. and the faying in Popbam, that 

alUMr a’2 *he c *k a c °py h0ld referable* the’ cafe of a will } the report in 
cmkEUs?^. pv. J ac * 434 make* no mention of any fuch thing; and the faid 
part of Popbam' s Reports being reported by an uncertain author, 
ought not to be regarded. But however, he held 98 to. the faid 

cafe, 
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cafe, that if a copyholder furrenders to the lord, without limiting 
any ufe; the copyhold belongs to the lord, and his eftate is ex- 
tinguifhed, in the fame manner as if tenant for, life at common 
law releafes to him in reverfion; and then the grant will be a 
voluntary grant of the lord ; and then the refolution of the faid 
cafe will be no more, than that it is a cuftom for copyhold cftates 
to pafs in the faid manner ; and if many grants have been made 
in the faid manner, fuch grants will be good. And he faid, he 
.knew manors, where grants have been ma 9 e to R. habendum to A. surrender to 
B. C. and D. the firft named took the whole for his life, and fo A . habendum 
every one in remainder in their order. And as to the matter of c - 
the ufe, upon which his brother Gould infilled, there is no fuch * 
thing, but it is only a dire&ion of the furrender ; for the perfon, 
to the ufe of* whom the furrender is made, is not ceftuy gue ufe 
in the mean time, but when the furrenderee is admitted, he is in 
by the grant of the lord. And for thefe realons be was of opi- 
nion, that this cafe ought to be confidered but as a grant at com- 
mon law. And then he held, that the five children were joint- 
tenants. 1. Becaufe if thefe words have any fignification, yet it is 
no more, than what would have been implied in the nature of the 
thing, if they had been omitted, and therefore no regard ffaall be 
had to them. For if an eftate be made to five perfon', each of 
them has an equal proportion, and the words equally to be di- 
vided, mean only, that each of them fhall have a fifth part, which 
they have by the conveyance. In Co. Lit. 186.47. where all the 
authorities are enumerated in the margin, it appears, that joint- 
tenants have but their part, to alien or forfeit; and therefore 
though it is faid, that jointenants are feifed per my et per tout, yet 
every one of them has but his part for difpofal ; if they join in a 
feoffment, it ought to be pleaded as the feoffment of both, and the 
feoffee after the death of one of them, cannot plead, that he is in 
from the furvivor. Then if each of them has his part, thefe 
words fignify nothing. One may afk then, what is the difference 
between jointenants and tenants in common ? Littleton , J'eSl. 292. 
fhews it, viz. thefe latter come in by feveral titles, but the former 
by a joint title. But there is an exception to this in the cafe of a 
gift made to a corporation and a natural perfon jointly, they fhall 
be tenants in common, becaufe theyhave feveral rights, which 
cannot ftand in jointure. But whenfoever they may hold in join- 
ture, they, fhall be jointenants. However there is no difference as 
to the taking of the profits; for if one tenant in common takes all 
the profits, his companion has no remedy againft him. At common 
law none of than could have been obliged to make partition. And 
how then will thefe words, equally to be divided, make any dif- 
ference, when any one of the jointenants might difpofe of his part, 
and when they take the profits alike in both cafes ? . So that it is the 
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fame thing, whether thefe words be inferted or omitted. As to 
the other words, and to their heirs refpeftively, they will make 
no difference ; ’£or an eftate to two and their heirs, and to two and 
their heirs refpe&ively, makes no difference ; for the limitation 
mu ft be to the heirs of both to make a jointenancy, and then the 
word heirs refpeds both parties, which is the whole meaning of 
their heirs refpe&ively, and fo no more, than what is in every 
jointenancy. And then^according to Davenport's cafe, 8 Co. 145. a. 
if words are inferted in a grant, which fignify nothing, they will 
make no difference in the conftroftion of it. As to the objection 
of Littleton , feet . 29 K if lands are given to two, habendum et te- 
nendum, fcilicet, the one moiety to one and his heirs, and the 
other moiety to the other and his heirs, they are tenant in common, 
and yet it is but one conveyances and then here the words, 
equally to be divided are tantamount to thofe of, one moiety, &c. 
He anfwered, 1. That he held, that it was not one conveyance 
only, hut feveral conveyances, though but in one deed j for if fuch 
eftate be made by deed of feoffment, there muft be two liveries ; 
for livery of the one moiety to the one tenant in common will 
not avail the other, becaufe they have feveral freeholds. And then 
it cannot be one conveyance, becaufe feveral liveries muft be made 
upon it, and then it is within the rule. 2. The words are not of 
like import, for thefe words make no diftribution of the eftate, as 
thofe others do, by confining each of them to a moiety; but the 
words, equally to be divided, import no fuch thing. As to the cafe 
of a moiety to the one and his heirs, &c. that is a tenancy in com- 
mon, becaufe it is an undivided moiety, and fo proper. But if a 
Feoffment of feoffment was made of twenty acres, habendum ten acres to A. and 
Smm ten acres t0 arc feveral tenants, and not tenants in common. 

»cr« to A. There they are two conveyances, but here the words confifts as well 
•nd ten acres w j t h jointenacy as with tenancy in common, and therefore to con - 
to ftrue them to make a tenancy in common, is to reftrain them with- 

in a narrower compafs than they import of themfelves. 2. Thefe 
words caBnot make a tennancy in common, becaufe a tenant in 
c mm on has an eftate undivided, but the words here fay, that the 
eftate ought to be equally divided, which cannot make a man te- 
nant pro indivijo, but differ from it, as much as divifibie differs 
from irrdivifible. And when according to Littleton , feit, 292. the 
nature of tenants in common is, that none of them knoweth 
thereof his feveralty, but they ought bjr the Jaw to occupy fuch 
lands in common, and pro indivijo ; thefe words can never create 
fuch an eftate ; but if they fignify any thing, it muft be, that the 
grantees jChall not take, until the eftate be fir ft divided. In Co. 
intr. tit. partition 413. the writs of partition upon the ftatute of 
Henry 8. make no mention, whether the parties be feized jointly 
or in common, but fay only, that they hold fnch lands, &c. in~ 

jimul 
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Jimul et pro indivifo. And when as well jointenants as tenants in 
common hold fo, the words, equally to be divided, cannot confine 
it more to one eftate than to the other. As to the cafe in Co. 
Lit. 190. b. that if a verdidt finds, that a man hath duas partes 
unius mamrii in tres partes dividend i, that by the intendment of 
the verdidt, this is a tenancy in common ; he obferved, that the 
faid cafe is not pofitive, but Coke fays, it feems to be fo ; and the 
opinion is not warranted by 21 Edw. 4. 22. cited in the margin, 
nor was it in the cafe ; for there in a writ of entry upon the ftu- 
tute of Richard 2. &c. the defendant pleaded, non intravit contra 
formam ftatuti , upon which ilfue was joined ; and the jury found, 
that the defendant entred into two parts of the manor in three 
parts divided j and it was moved in arreft of judgment, that by 
the intendment of the verdidt the plaintiff and defefer.dant ought to 
be intended tenants in common, and then the action would not 
lie ; but the court contra , and the plaintiff had his judgment. But 
fuppofe it fhould be. taken to be fo upon the verdidt of a jury, 
when it {funds indifferenter ; that will differ much from this cafe* 
But all that Coke intended by the faid cafe was, that two parts of 
a manor in three parts divided cannot be intended tenancy in com- 
mon, becaule they were adtually divided, and held in feveralty 
(like as it would be, if the lord of a manor fliould leafe the third 
part of his manor, anti then A. entred upon the other two parts, 
and the lord brought the adlion, and declared of an entry upon 
the intire manor, yet the jury could not find an entry, but of the 
two parts.) But in tres partes , dividendi might intend a tenancy 
in common, bccaufe dividendi argues a common poffeffion, in re- 
gard that it is not yet divided, but remains to be divided, and 
therefore at this time muft be a common poffcffion. But notwith- 
standing that the poffeftion is in common, it may be as well copar- 
cenary, or jointenancy, as tenancy in common. And then how 
can it be a tenancy in common, fince if tb.e import of. the words 
were executed, the eftate ought to be divided, and then it cannot 
be tenancy in common. Then he confidered the agreement be- 
tween jointenancy and tenancy in common. The poffeftion of one 
tenant in common is the poffeftion of the other. Hob. 128. Small 
v. Dale. Moor 868. But it may be objected, that they have 
fcveral freeholds. Co. Lit. 200. but the eftate is not divided, but 
they are feveral freeholds in undivided parts, and fo thefe words, 
equally to be divided, cannot be of effedi, being contrary to the 
very nature and effence of a tenancy in common. As to the ob- 
jection, that thefe words in a will would have made a tenancy in 
common. 3 Co. 39. b. he agreed it ; but he faid, that was no rule 
to conftrue them accordingly in deed. For r. There js a great 
difference between wills and conveyances made in a man’s life- 
time the fcme words in the one will have a different conftruCtiotr 

7 ^ from 
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from what they will have in the other ; as fa limitation to a man 
and his afligns for ever is but an eftate for life in a deed, but in a 
will it is an eftate in fee. In 27 Hen. 8. 27. a. by Fitzherbert 
and Sbeltey , if lands are devifed to a man and his heirs males, it is 
tail 3 in a deed it will be otherwife. And the reafon of the diffe- 
rence is, that where lands are devifable, the law confiders the cir- 
cumftances under which the devifor is, that he is inops conjilii , &c. 
and therefore will purfue his apparent intent ; and this was at com- 
mon law, where lands were devifable by cuftom. 27 Hen. 8. 27 a. 
11 Hen. 6. 12, 13. 

2. He confidered the precife reafon of this judgment in the cafe 
of a will, for the reafon of the judgment is the ftrength of the au- 
thority. Ratcliff ip’s cafe does not fay, that thefe words equally to 
be divided make a tenancy in common by force of the words, but 
becaufe they manifeft the intent of the devifor, that the eftate fhall 
be divided, and confequently that there (hall be no furvivor. Now 
eftates in a will may be governed by an implication upon the intent 
of the devifor. 13 Hen. 7. 17. and Hob. 34. Counden v. Clerke , 
where A. by his will made J. S. his heir ; though in ftrittnefs that 
could not be done, yet it patted a fee by the intent. But in Cro. 
Car. 366. 1 Jones 342. Seagood v. Hone , where a copyholder fur- 
rendered to the ufe of A. and B. and the furvivor of them, and 
for want of iflue of the body of B. remainder to J. S. and his 
heir 3 it was held, that B. had only an eftate for life ; for an eftate 
for life being limited to him by exprefs limitation, he fhall have no 
higher eftate by implication j and though perhaps it might have 
been enlarged by implication in a devife, yet it fhall not be fo in 
a furrender or conveyance 3 which fhews the difference between a 
furrender of a copyhold and a will, and that the furrender is like 
any other conveyance at common law. He ftated the cafe of Furfe 
' •o. Weeks, 2 Roll. Abr. po. Stile 21 1. at larges and he faid, that 
th$ reafon of the faid refolution was with him. He cited the cafe 
to be, that a man dvifed his lands to his two daughters, equally 
to be divided between them, to have and to hold to them, and the 
furvivor of them, and to the heirs of the body of the furvivor of 
them j and the queftion was, whether they were jointenants or 
tenants in common ? for (fays the book) though if a devife be 
made to two, equally to be divided between them, they fhall be 
tenants in common, becaufe in a will the intent of the devifor (hall 
be interpreted to be fo 3 yet it is not fo in cafe of a grant or feoff- 
ment : but in a will it is a tenancy in common by conftrudton, 
and not by exprefs words, but only by colledion of the intent of 
the divifor : but if the other words of the will fhew his intent to 
be ftronger, that he intended a jointenancy, it 'fhall be interpreted 
accordingly : and it was ruled accordingly, by reafon Of the exprefs 

3 limi- 
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limitation made to the furvivor. Now he faid this cafe was a full 
authority for him, for if it had been a tenancy in common in ex- 
prefs words, the habendum to them and the furvivor of them, &c. 
had been repugnant and void $ as if a man grants lands to two, viz. 
the one moiety to one and his heirs, &c. habendum to them and 
the furvivor of them ; this lad limitation would be void, being di- 
rect ly repugnant to the former. Then he faid, he mud obferve, 
that it was not agiced very foon, that thefe words would make a 
tenancy in common in a will. In Dyer 25 pi. 158. it is a que- Dalif. 4;. 
dion. 6 Ed-w. 6 . New Blendl. 36. by Montague chief judice, it is 
a jointenancy. The fame refolution 3 Cro. 330. Dickim v. Mar - 
/ball. Now the reafon of thefe refolutions may be, only becaufe 
it was fo in a deed ; for if it had been a tenancy in common in a 
deed, it could not have been queftioned in a. will, the argument 
being a fortiori from a deed to a will. As to the objection, Cro. 

Eliz. 695. Lewen v. Cox, that it is only the opinion of the council ; 
he anlwered, that where council takes a matter ex concejjio, and 
founds his argument upon it, as Coke there does, it is fome argu- 
ment that it is law, if the council be a man of reputation ; for if 
that were not law, upon which he lays his foundation, he would 
be anfwered one quedion by another. 3. There is no reafon to 
make any drained condrudtion in this cafe, bdeaufe jointenancy is 
favoured in the law ; and the reafon of it is, that as the law does 
not love fractions of edates, no more does it love them in tenures. 

Now jointenants are but as one tenant ; but in cafe of tenancy in 
common all the intire fervices are multiplied, 6 Co. 1, 2. Bru - 
erton' s cafe ; for which reafon jointenancy is favoured. The fame 
mifehief will happen^ by condruiftg this here to be a tenancy in 
common, viz. to make five copyhold edates, where otherwife 
there would be but one, and the lord will have five fines. And 
the one tenant in common cannot have contribution of fuit againd 
his companion, otherwife whild they are jointenants; and that is 
(by him) the reafon why jointenancy is favoured in law. In the 
cafe of Smith u Jobnfon , cited by his brother Gould, the judges 
held as he faid ; and there was a rule for judgment ni/t, &c. but 
there was no body fatisfied with the opinion, and upon motion the 
rule was fet afide, and it was made an uiterius concilium ; and then, 
as he was informed by Mr. Lilly, who was attorney in the caufe, 
it ended by the death of the parties. For which reafons he was of 
opiniony that judgment ought to be for the defendant. But by 
the opinion of the other two judges, judgment was entred for the 
plaintiff. Ex relatione m‘ri Jacob . 

Note ; Mr. Nortbey in his argument of this cafe cited 14 Car. 2. 

C. B. rot. 43. Hammerton v. Clayton , to have been adjudged te- 
nancy in common upon the lame words. 

Baily 
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Baily verf. Grant. 
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440. 

A/ mate of a 
(hip may Cue 
in the admi- 
ralty for 
wages. 


S.C. 1 Salk. 
409. 

S.C. t2 Mod. 
396. 

12 Mod* 320. 
S. C. 3 Salk. 
220 . 

In juftification 
under a reple- 
vin in London » 
and a precept 
to the defen- 
dant as fer- 
Jeant at mace, 


U P ON the motion of Mr. Raymond towards the end of Lft 
Michaelmas term a rule was made to hear council of both 
fidcs the firft day of this term, why a prohibition fhould not be 
granted to the court of admiralty, to fta y a fuit there by the mate 
of a (hip for his wages. And he urged, that the admitting the 
mariners to fue there was rather an indulgence, than any proper 
jtirifdidion that they had to hold plea there of wages arifing upon 
a contrail made upon the land } and that it wa6 a long while be- 
fore it was permitted, but that now it ought not to be extended 
any farther: 1 hat in the cafe of a mailer of a fhip a prohibition was 
granted laft ‘Trinity term, between Clay and Sndgrage [ ante 576.] 
Thai this feemed to be a middle cafe, but rather inclining to that 
of the mafter } becaufe in cafe of the death of the mafter he fuc- 
ceeded in 'the government of the fhip, and was always overfeer of 
all the other mariners. That the fame motion was made Mich. 
10 Will. B. R. between Hooke and Moreton [ante 397.] and 
that the rule was made as here, to hear council, 6rc. and upon its 
being many times moved no prohibition was made, and they pro- 
ceeded no farther, in the admiralty j for which, &c. But e contra 
ferjeant Hall argued, that no prohibition ought to be granted. 
And of that opinion was the whole court, becaufe the mate is not 
diftingoifhable from other mariners, only in title j he contrails with 
the mafter, and is as his fervant, and therefore does not differ from 
the mariners. But the mafter contrails with the owners upon their 
credit j whereas the mate contrails only wifh the mafter, and not 
upon the credit of the owners, but upon the credit of the fhip. 
And therefore the rule w^s difeharged. The fame rule was made 
this term upon a motion in the Common Pleas. See 2 Ventr. 181. 
MarJJj v. Allefon. 

Freeman verf. John Blewett, Sir Richard Blackwell 

& al\ 

I N an all ion of trefpafs for his goods taken, esc. the defendant 
pleaded, that a plaint in replevin was entered by y , S. &c. in 
the court of the flieriff of London ; upon which a precept iflued, 
:! direded to the defendant, being a ferjeant at mace, commanding 
him to replevy the goods ; by virtue of which writ the defendant 
" replevied them, and delivered them to J. S. &c. The plaintiff 
\ demurred. And Sir Bartholomew Shower for the plaintiff took ex- 
: ception to this plea, that the defendant did not fljew that this pre- 
cept 

, the defendant ought to (hew that the precept w» returned. 
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cept was returned by him, which he ought to have done. 20 Ilen y 7. 

13. 21 lien. 7. 22. And the difference is, between the officer 

himfelf to whom the writ is diredled, (sc. and a bailiff who jufti- 
fies under fuch officer, for he has no need to ffiew that the writ ^offwriV 
was returned, becaufe he has it not in- his power.* But in efcape mutt be plead- 
.againft the fheriff or other officer to whom the writ or precept was e<1 - 
diredted, there is no need to fhew that the writ was returned, be- 
caul'e the defendant ffiall not take advantage of his own wrong. 

And it Appears, that the ferjeant at mace is the officer, becaufe an 
a&ion for efcape lies againft him for the efcape of a man taken by 
city proceft, and not againft the ffieriffj though for the efcape. of 
a man taken upon a latitat it lies againft the fljeriff, and not againft 
the ferjeant. 1 Roll. Abr. R06. E contra it was argued by Mr. Dee 
and Mr. Broderick at fcveral days for the defendant, that the plea 
was good, becaufe the pofieffion being changed by delivery of the 
goods to the plaintiff in replivin, the defign of the writ (which 
was only to give hack to the plaintiff his pofieffion) was fatisfied, 
and therefore that the writ has no need to be returned. For the 
law fuppofes the plaintiff in replevin to be owner of the goods, and 
the defendant to be a bare poffeffor ; and therefore a claim of pro- 
perty by the defendant fufpends the execution of the writ. And 
therefore when the writ is executed, and the poffeffion reflored to 
the owner, the matter is determined ; but the proceedings upon the 
plaint are entred in the fheriff’s court, and the defendant may ap- 
pear to it.. And therefore this cafe differs from the cafe of a capiat 
or fieri facias , &c. which are, it a quod habeas corpus or denarios 
a pud Wejhninj'tcr , &c. But upon the firft replevin no return ought 
to be made j but if it is executed, the matter is determined. In 
the pluries there if, vel caufum nobis Jignifices , and therefore the 
pluries is returned in the Common Pleas or King’s Bench. This 
appears alio by a recaption pendente placita, the words being ut di- 
citur , and not ficut nobis conftat de recordo , as it fhould be, if the 
writ was returned j which demonftrates, that a replevin is looked 
upon as a writ not returnable. And there is no precedent, where 
a replevin is pleaded, that a retprn was ever (hewn. It was urged 
alfo, that trefpafs would not lie for the taking of goods by the de- 
livery of <he fheriff or his bailiff, by virtue of a replevin ; but the 
defendant ought to purfue in the replevin. Bro. trefpaft 48, 76, 
j 04, 1 54. Fitz. trefpafs 1 98. After thefe feveral arguments now 
this term Holt chief juftice delivered the opinion of the court, that 
the plea was ill for want of fhewing the precept was returned j for 
the precept is returnable, and the defendant was commanded to 
make return of it. If a capias in mefne procefs is directed to the 
fheriff and an a&ion of falfe imprisonment is brought againft the 
fhetiff for executing of it, the fheriff cannot juftify under ir, without 
Shewing that he returned It. And the difference is as to this matter 

7 Y between 




634 Hil. Term 12 Will, 3. 

between the principal officer to whom the writ is directed, and a 
fubordinate officer j the former (hall not juflity under the procefs, 
? unlefs he has obeyed the court in returning it j contra of another, 
who has not the power to procure a return to be made. • And 

there is more reafon for it in the cafe of a replevin, than in the other 

cafes ; for if the officer replevies the goods, the defendant can- 
not do any thing, unlefs he return the writ ; for though he has a 

day upon the roll, and he may come in and demand the plaintiff • 
j ntt 617 yet if the writ is not returned, the court cannot know whal judg- 
ment to give ; for if it appears upon the return of the replevin that 
the goods were delivered, then the particular goods will appear ; 
and then if the plaintiff be nonfuit, the defendant will have a re- 
turno babendo $ but if they were not delivered, but an elongata re- 
turned, then a capiat in ’withernam ought to iffue. As to’ the ob- 
jection made by Mr. Broderick, that there are many cafes cited by 
him, where juftifications have been made under writs of replevin, 
without fhewing that they were returned, he anfwered, that there 
will be a diverfity j for if they were the firft or fecond writs, it 
would be good, without fhewing a return j becaufe the jfirfl re- 
plevin, and perhaps the fecond, is not returnable, and yet the fheriff 
ought to execute them, becaufe they are in nature of a jujlicies , 
upon which he may hold plea in his county court, and day is given 
upon them in the county court; but they are not returnable here, 
and (a they cannot be returned, nor a return pleaded ; but in a 
pluries replevin the fheriff cannot juftify, without fhewing the re- 
turn of it, becaufe the pluries replevin is always made returnable. 
And (by him) if debt or feire facias be brought upon a judgment 
againft the defendant, he may plead, levied by the fheriff by virtue 
of a writ, and he haG no need to fhew the return of it. And 
Gould jufticc faid, that the moft part of the cafes cited by Mr. Bro- 
derick were where the defendant was bailiff. And judgment was 
given for the plaintiff. 


6 . C. 1 Salk. 


Gidley verf. .Williams. 


s.C. 1 2 Mod. t I 'HE plaintiff as adminiftratrix of Richard Gidley brought 
in a’na&iM -I- debt upon bond, and declared as adminiftratrix of her huf- 
brought by an band ; but in, the body of the declaration fhe did not alledge that 
ther "is an'"* a ^ m ' n '^ rat ' on was committed to her, but at the end of the decla- 
omiffioaofthe rat ' on t ro f ert l [ terai adminifratorias praeditli Richards mariti fui 
allegation that per quas fatis liquet, &c. Upon non ejl fa&um pleaded, and ver- 
wug 0 rMMtlto ^ l ^ e pk' nt ‘^> Mr. ferjeant Qarthew moved in arreft of judg- 
her f that is ment, i. That it did not appear that the obligee died inteftate. 
not aided by 2. That It is not fhewn that adminiftration was granted to her. 
by pleading 3 * There is no profert of the letters of adminiftration ; for it is a 
over. ( profert 
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profert of letters of adminiftration of her hufband, as if her husband 
had granted them, and not of the goods of her husband, as it ought 
to be. And as to the firft, it was argued by him laft Michaelmas 
term, and by Sir Bartholomew Shower this term ; that there is a 
difference, where an action is .brought by an adminiftrator, and 
where againft an adminiftrator ; for in the latter cafe the precedents 
are, qui obiit inteftatus ut dicitur, but in the former cafe po- 
iitively : But all the precedents are, that it ought to be fo. As to 
the fecond, that if the plaintiff was not adminiftratrix, a recovery 
by her in this a$ion will not be a bar in another adion brought by 
the rightful adminiftrator } and therefore (he ought to fltew her- 
felf to be adminiftratrix, to intitle her to her adtion. And that 
fuch defedl will not be aided by the v.erdidf, becaufe a verdidl can- 
not fupply that which did nqt come in ilfue upon the trial, and 
adminiftratrix or not, could not be queftioned upon the trial upon 
•the iffue of non eft jaSum. 2 Ventr. 84. 1 Sid. 228. So ati exe- 

cutor or adminiftrator brings an adtion in right of the teftator, as 
debt for rent due in the life of the teftator, and the defendant 
pleads non detinet , the plaintiff is not bound to prove his admini- 
ftration ; but for rent due in his own time, and non detinet pleaded, St!lc z82, 
there the verdidt would have aided this fault in the declaration, be- 
caufe the jury could not have found for him, unlefs he had been 
proved to be adminiftrator. 

And it was herd by the whole court, that for the want of (hew- 
ing, that the adminiftration was granted, it would have been ill 
upon demurrer. 1 Sid. 228. They ought to (hew by whom the 
adminiftrator was granted, to the end that it may appear to the 
court j for it may be committed by a peculiar, and then the plain- 
tiff ought to fay, cut commijfto admini/lrationis dc jure pertinuit t or See Vere’s 
loci illius ordinarium } fo if the adminftration was committed by c *f e » 5 R«P* 
the archbifhop, they ought to fay, that the inteftatehad bona nota - 2 3 °**' 
bilia in divers diocefes. Indeed if it was committed by the ordinary, 
he* having the power of committing of adminiftration of common 
right, one has no need to fay de jure perlinuit, &c. 

2. It was held, that this was not aided by the verdidt, becaufe 
it was not to be proved upon the iffue of non eflfaSlum. 

Then a queftion was made, whether the defendant had not ad- 
mitted the plaintiff to be adminiftratrix by pleading in chief. And 
for this Mr. Broderick for the plaintiff cited 1 Boll Abr. 791. 

Bro. monftrans des faits, 82. variance , 59. 36 Hen. 6. 32. Qro, 

Car. 209, 240. 3 Leon. 17 ’, Telv. 129. Hob. 232. Moor 8 5, 

2 Sid. 60. Owen verf. Holden. 1 Ventr. 212. And Holt chief 
juftice this term delivered the opinion of the court to be, that the 
3 declaration . 
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declaration is made good by the plea in bar of the defendant, at 
common law. For in a declaration matters have no' need to be 
(hewn fo fpecially and certainly as in a plea in bar. InJHi?^. 3S. 
Cope‘ v. Lewen, the want at profert of the letters of adminiftration 
is held matter of fubftance, and there are many like cafes. But in 
1657 in the Common Pleas between the- lord Mohun and Arthur 
(which cafe he faid he had a report of in a tranfeript of fomc 
reports which were in the cuftody of the lord, chief juffice Bridg- 
man) in afumpfit brought by an executor, he declared generally as 
executor, but did not produce the probate ; and upon non afjuir.pjit 
pleaded, and verdidt for the plaintiff, it was moved in arrelt of 
judgment, and this exception taken, and the cafe of Cope v. heiaen 
and other cafes cited ; but the lord chief juft ice Hale, then a judge 
of the Common Pleas, laid that it had been held otherwife iince 
the cafe of Cope v. Lewen, and that the plea in bar had cured the 
faid fault. And in Stile 106. Ckmbitfji v. Mountford. , both the 
exceptions taken in this cafe are over-ruled. But if this were not 
good at common law, yet they held it good lince the Oxford adl 
16 17 Car. 2. cap. S. for the faid adt having enumerated many 

matters of form, as the profert of letters of adminiftration, has 
thefe general words, and all other matters of like nature; which 
will extend to falve many imperfedtions of the fame nature in decla- 
rations. And judgment was given for the plaintiff. 


Ingram verf. Bernard. 


s c Sa | k ‘ T^EBT upon a bond conditioned to perform an award ; the 
49 . ' I J cafe was, that the award was', that the defendant Ihould pay 

Attachments money fuch a day ; and he pleaded a foreign attachment in Lon- 
«w.»rd. dUebV don iffued the fame day that the money was payable by the award. 
See 3 wii- and that by virtue thereof they attached the, money in his hands 
Ad ^ lira da y a f tcr > which was the day after that on which the money 
trix"v.' a * was payable by the award. And exception was taken to this plea, 
Lane, Trin. becaufe at the time that the money was pleaded to be attached, the 
i* Geo. 3. c f payment by the award (which P now parcel of the condi- 

• tion of the bond) was paffed* and the bond forfeited ; and fo the 
penalty of the bond was due, and • not, the money awarded, and 
therefore that ought to have been attached, and not the other. It 
was argued for the defendant, that the attachment was awarded 
upon the very day, though it was not executed until the day after ; 
and that it was their cudom, to attach denarios in manibm, and 
not the penalty. The court were of opinion, that the plea was ill. 
And Holt chief jliftice faid, that it would have been a good plea to 
an adion of debt upon the award, but not to debt upon the bond, 
, the penalty of the bond being due by the failure of payment of the 

money 
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See 3 Wil- 
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money awarded upon the day j and therefore that ought to have 
heen attached* for after that tnehondis forfeited, the money con- 
tained in the condition cannot he attached. If the attachment had 
been executed, before the bond had been forfeited, it had been 
well ; but thoagh it was attached, yet until it was executed, the 
•defendant might pay the money to whom he Would j and therefore 
-not paying it according to the award, he forfeited his bond. And 
judgment was give for the plaintiff. Ex relatione m’ri Jacob 


M R. Herring moved for a prohibition to flay fuit by a woman a woman 
in the Spiritual Court, where the wife libelled in the Spiri- 
■tual Court for calling her hufband cuckold. And he cited Cro. ling her huf- 
Car. hi. 1 Sid. 248. where prohibitions have been granted in band cuckold, 
like cafes. But the court Teemed to doubt of it upon the general 


qucflion ; but they took a diftindtion between fuits by baron and $ee May v. 
feme, which the cafes cited were, and this cafe of a fuit by a wife Hodge, Pafch. 
alone. And in this cafe they clearly denied a prohibition. £* 6 p!“:?' R ' 
relatione , m n Jacob . 


Ofwald verf. Sir Hugh Everard. 

A Libel was exhibited againft the plaintiff in the ccclefiaftical SoKcltatimn 
court for feveral fcandalous offences. And he came, and woman ilex-* 
moved the King’s Bench for a prohibition, upon a fuggeftion that ceptedinthe 
they were pardoned by the laft general adt of pardon, beingcom- 
mitted before. E contra it was anfwered, that they were excepted fhc words" * 
in the faid adt by the exception of adultery, extortion, and any enormous 
other enormous crime, committed by any perfon in holy orders, *”***’ 

(sc. Therefore they ordered the articles to be read, which ap- 
peared to be, for the felicitation of the chaftity of women, drun- 
kennefs, and other notorious crimes. Holt chief juflice faid, that 
-upon the adt of the firft of Elizabeth, upon which the High Com- 
miffion Court was founded, where power is given to the ecclefiafti- 
cal commiffioners to punifh, (Sc. many crimes mentioned there, 
and all enormities whatfeever, a queftion was made, whether adul- 
tery was not an enormity within the faid adt ? And it was held, 
that it was not, Cro. Car. 1 14. becaufe it was punifhable by the 
ordinary. But this cafe differs frbm the faid cafe, Becaufe adultery 
is mentioned in the exception, and fo the adt takes notice of it to 
be an enormous crime. And if adultery be an enormous adt, foli- 
.citation of the chaftity of women, and the like brutifh adtions, are 
fttch alfo. If the words had been' enormous Crimes, generally, it 
might have been reafonable, to have conftrued this adt like the adt 
*of 1 Eliz. but adultery being mentioned, it is otherwife. Where’ 
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endeavours were ufed to debauch women, it was held proper for 
the High Commiflion Court ; as one may find in 12 Co. 20. 'and 
Cro. Car. 1 14. This fuit then being before a competent judic-ture, 
they ihall proceed to fentence j and if there be occafion, the plain- 
tiff may move for a prohibition afterwards, or he may appeal. And 
the prohibition was denied. Ex relatione triri Jacob. 

Rex verf. Everard. 

A Prcfentmcnt at a court leet for erecting of a cottage, &c. 

contrary tp 31 Eliz. cap. 7. being removed into this court 
by certiorari , Mr. Williams took feveral exceptions to it ■, 

1 . That it was faid, and did not lay four acres of land to it ac- 
cording to the ftatute de terris menfurandis, and not faid, or ordi- 
nance •, whereas it was not a ftatute but an ordinance only. And 
for this he cited Cro. Jac. 603. But the court over-ruled this ex- 
ception, and held that it was a ftatute. 

2 . That the caption was, ad curiam vifus franci plegii cum curia 
baron , and fo it .did not appear at which of them it was made, and 
the one of them not having authority to take fuch prefentmcnt, 
therefore it is ill. And for this he compared it to the cale of 
Valconbridge, Stile 228. where the caption of an indictment v as 
before juftices of aflize, gaol -delivery, and oyer and terminer and 
becaufe it was not fhewn by virtue of which commiflion in par- 
ticular it was taken, it was quafhed. And he cited a cafe between 
the King and Ayers , 2 Keb. 1 39. where a prefentment in fuch 
form was quafhed. And Gould juftice cited 10 Edit). 4. 15. a. 
where a prefentment was admagnam curiam T. B. cum leta tent am , 
i'~ c. and it was quafhed, becaufc it did not appear, at which of 
them it was. But per Bolt chief juftice, where there are feveral 
commifiions, each of which has authority to proceed in a matter, 
and their manner of proceeding is different j the indictment ought 
to fhc’w, before which of them it was taken. But here one of the 
courts only has jurifdiCtion in the matter, and therefore though 
they were both held together, it mull be taken before thofe who 
had authority to proceed in it. The words here are, cum curia 
baron, which do not imply, that the prefentment was made at 
the court baron, but only that both courts were held together. 
If it had been ad curiam baron, the objedtion had been ftronger. 
The cafe of Edw. 4. is ill, becaufe the prefentment is applicable 
to the magna curia, the jurifdidtion of which nobody underftand r , 
nor what court it is. And as to the cafe, it might be becaufe the mat- 
ter was not prcfentable at either. And Gould juftice faid, that the 

cafe 
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cafe of Ayers was ruled for the fame reafon, for it was not prefen t- 
able at the leet, becaufe it was not a publick nufance, nor at the 
court baron, becaufe it was a private right. 

3. That the anno domini was in Englift) figures. But becaufe JmiM 
the year of the King was in words at length, it was held certain 10 
enough, and the year of our Lord was only furplufage. And 
therefore the motion denied. Ex relatione tnri Jacob. 

U P O N a motion for a new trial in an a&ion for a feaman’s Seamen's w»- 
wager., Holt chief Juftice faid, that if the (hip be loft before 8* 1, 
the firft port of delivery, then the feamen lofc all their wages ; but 
if after ftie has been at the firft port of delivery, then they lofe 
only thofe from the laft port of delivery. But if they run away, 
although they have been at a port of delivery, yet they loofe all 
their wages. Ex relatione mri Jacob. 

Horne verf. Lewin. 

R Eplevin. The defendant made conufance as bailiff to Mr. Pul- s. C. * s*lk. 

lein, that that Sir Hugh Smithfon feifed of the place where, s 8 > 

&c. in fee, granted a rent-c harge of 100/ per annum, payable half j‘ S4 ‘ ,Z 
yearly by two equal portions to Mr. Pullein, iffuing out of the 
place where, &c. inter alia ; and for the arrears of one year he 
took the cattle in the place where, as a diftrefs. As to 50/. par- 
cel of the 100/. in arrear fuppoled, &c. the plaintiff pleaded in 
bar of the avowry, that the defendant took the cattle of his own 
wrong, abfque hoc that any • thing was in arrear; and concluded 
with an averment. To which plea in bar the defendant demurred 
fpecially, and (hewed for caufe, that it wanted form, and that it 
ought to have been concluded to the country, and that no iflue 
was to be joined upon it, G fc. And to the other 50/. the plain- 
tiff pleaded in bar of the avowry, that he was really all the laft day 
of payment upon the land at the moft notorious place, &c. to have, 
paid it, but that no perfon came bn the part of ;V r. Pullein to re- 
ceive it, et quod adhuc paratus eft, (sc. et profert in curia the 50 /. 
rent, et petit judicium et damna J'ua occajione capitonis et detent ionis 
averiorum praediblorum Jibi adjudicari, &c. Upon which the de- 
fendant comes and fays, that for that that the plaintiffhad confef- 
fed the faid 50 /. to be unpaid, and hath brought it into the court, 
he taketh it out of the court ; and proteftando, that the plaintiff was 
not ready at the day, &c. for plea to have his damages he faith, 
that he after the laft day of payment, viz. tsc. demanded the faid 
50/. &c. and therefore becaufe they were not paid, (sc. he prays 
2 his 
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his damages, &c. To which replication the plaintiff demurred, 
Avowr' m 'for And it was argued by Mr. Cbejbyre, Mr. ferjeant Hall, and 
rent. The Mr. Mulfo, at fcveral times, that the plea in bar as to the firft 
plaintiff 50 /. was ill, becaufe the plaintiff ought to have pleaded dire&ly, 
SUf aZiZ r * ens orrere, which was the general iffue. Maynard's Edw. 2. 
fendant took 50. Fitzb. cejjavit 28 tffue 9. avowry 217. Long 5 Ed. 4. 65. 

hi* C own ° f ^ r0 ' tre fP a f s 20 ^‘ Fitzb. trefpafs 160. ij Ed. 3. 58. And he 
ought to have concluded to the country. That this amounts but 
fut hot that to the general iffue, and therefore that being fhewn for caufe upon 
jTtirwn'In' the fpecial denjurrer, it was informal and bad. Againft which it 
upon fpecial was argued by Mr. Raymond and by Mr. Broderick for the plaintiff, 
demurrer, that the plea was well enough notwithftanding the faid exception. 

And they admitted, that when the plea is a full negative to the ma- 
terial part of the declaration, (sic . the defendant or plaintiff refpec- 
tively, &c. ought to conclude to the country j but where abfque 
hoc may be well taken, which is tantamount to a negative, the 
defendant or plaintiff ought to rejoin to it, or to reply to it, and 
offer an iffue. Dier 353. a. pi. 29. 2 AnderJ'. 6. 101, 121. From 
whence0ie qucftion will be, whether the plaintiff can plead in bar 
of an avowry of rent, prif.il de Jon tort demefne Jam ceo que riens 
J'uit in arrere? For it fuch plea can be pleaded, the conclulion in 
this cafe will be good ; becaufe it will be the fame in conclufion 
with all other pleas which conclude with a traverfe abj'que hoc. 
"Where a title is pleaded, the plaintiff cannot reply de Jon tort de- 
mefne generally, viz. abfque tali cauja, but the title muff be an- 
iwered fpccially. Cro. Joe. 225. And as to this, there is no dif- 
ference between an adtion of trefpafs and replevin. Gouldjbor. 52. 
Broad v. Hendy, in replevin. 2 Saund. 294. 2 Keb. 712, 735. 
White v. Stubbs, in trefpafs. But then the books, that fay, that 
de fon tort demefne generally is no plea where a title is pleaded or 
intereft claimed, mult be underftood of general pleas de Jan tort 
demefne abfque tali cauja, and not of l'uch pleas, where feme ma- 
terial part of the plea of the adverfe party is traverfed. And that 
appears from Crcgate s cafe, 8 Co. 67. where the rule is taken, 
that when the defendant in his own right, or as fervant to another, 
claims an intereft in the land, or to any common, or rent iffu- 
ing out of the land, or to any way or paffage over the land, cr<\ 
there de fon tort demejne generally is no plea ; where the emphafs is 
put upon the word generally, as appears by that which follows. 
But if the defendant juftifies a fervant, there de fon tort demejne 
in any of the faid cafes with a traverfe of the command, that be- 
ing material, will be good ; which admits, that de fm tort demefne 
with a traverfe of the material part of the plea will be good ; 
• and no difference made between^ trefpafs and replevin. Now here, 
this plea in b-r fully, anfwers the avowry, and traverfes the mate- 
rial part of it, of which the de fon tort demefne is but induce- 
ment 
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merit ; but rt is a proper inducement, and therefore good. And 
for cafes Raymond cited Mkh. 5 Hen. 7. 2 . pi. 3. per Wood. 

3 Rod Rep. 46. Lee's cafe. Raft. Entr . 557, 558. where to an 
avowry for rent by prcfcription, &c. the plaintiff pleaded in bar, 

Jrijal des avers de Jon tort demefne , and traverfed the preemption ; 

•which proves that a plea de Jon tort demejne with a fpccial travcrfe 
of a material point is good in replevin. Befides which, they argu- 
ed, that if this plea fhould be adjudged ill for this reafon, it would 
deftroy all pleas de fon tort demejne with fpecial traverfes. For here 
the plaintiff might have pleaded riens arrere, without having in- 
duced his plea by de Jon tort demejne ; fo in all cafes, where a man 
may plead de Jon tort demefne, and traVerfe feme material part of 
the plea of the adverfe party, he may alfo deny the faid material 
part direftly, and not induce it with de fon tort demefne ; and yet 
without doubt a man may plead in many cafes Je fon tort demefne , 
and traverfe a material part of the plea of the adverfe party, and 
fuch pleas have always been held good. Wherefore, &c. But 
notwithftanding this, the whole court were of opinion^ that the 
plea was bad for this reafon •, for though it is the fame thing in 
effect with a plea of riens arrere, yet riens arrere is the proper 
plea in bar of an avowry, and is quaji a general iffue j and here 
the plaintiff has gone round about to introduce it, where he ought' 
to have pleaded it dire&ly. It is but form, but it is legal form, 
which the law will have to be followed, and whereof advantage 
fhall be taken upon a fpecial demurrer, as well as of pleading fpe- 
cially that which amounts to the general iffue. The cafes cited 
are upon fpecial pleading, where it is ‘proper to induce a traverfe 
by a plea of fon tort demefne. But in this cafe it drives the avow- 
ant to an inconvenience, in compelling him to make a replication, 
where the plaintiff ought to have pleaded is plea of riens arrere , 
and concluded to the country. And for thefe reafons all the court 
held this plea in bar of the avowry to be ill. 

Then it was argued by Mr. Raymond and Mr. Broderick for now rem 
the plaintiff*, that the replication to the bar to the avowry was ill, flull be de- 
for thepliintiff having pleaded a tender at the day of the rent, md ^ ded aft " 
and tlm no perfon was ready to receive it, this was a good bar of £jy ? * l 1 * 
the damages. 6 Hen. 4. 4. 38 Edw. 3. 3. 13. Debt, 178. and 
the avowant fhall not be intituled to have damages, without making 
a new demand $ but if a new demand be legally made, that will turn 
it upon the grantor of the rent, or tenant, to pay the rent ; and if 
he docs not do it, he fhall be liable to pay damages : But luch 
demand ought to be made to the perfon, and upon the land ; and 
demand to the perfon without being upon the 1 md, or upon the 
land and not to the perfon, will not be fufficient. 7 Co. 28. 

Maund ’ s cafe. If the terre-tenant tenders a rent feck upon the land 
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at the day, and no body is there, the grantee cannot demand upon 
the land in the abfence of the perfon, nor of the perfon off from 
the land; not upon the land, becaufe the tenant is not bound to be 
there, he having tendered it at the day ; not of the perfon only, 
becaufe he is not bound to carry fo much money about with him. 
But if it be demanded of the perfon upon the land, then if it is not 
paid, the tenant fhall pay damages and cofts. 2 Roll. Abr. 427. 

Againft which it was argued for the avowant, that a man may 
diftrain for arrears of rent without any demand ; and that the diffe- 
rence is, between a re-entry for non-payment of rent, or a nomine 
poenae, there a demand ought to be of the rent at the day ; but in 
cafe of diilrefs the demand may be at any time, and the diftrefs 
itfclf is a demand. Hob. 207. Crawley v. King /mill. But to this 
point no refolution was given by the court, bee Cro. Eliz. 82.8. 
Cro. Car. 76. Hob . 8. 

fors*m» B « Another exception was taken by the plaintiff’s counfel, that the 
»ftermoney avowant could not proceed for damages, becaufe he has taken 
taken out of the money out of court. For where judgment ought to be givea 
court. for the thing itfclf, the acceptance of it fhall be a bar to the plain- 
tiff from the recovery of damages for detaining of it. Keilw. 20. 
Dyer 227. And for this Co. Li. 207. Hob. 199. where it is faid, 
that if upon a tender pleaded the plaintiff will not receive the mo- 
ney, but takes iffue upon the tender, and it is found againft him, 
the money is loft for ever. And in 21 Edw. 4. 25. pi. 15. it is 
held, that if the plaintiff trstverfeth the tender, the defendant fhall 
have his money again j becaufe the plaintiff* s intent is, to make 
.the whole obligation forfeited, and he has refufed the money by 
matter of record, and taken another iffue at his periL 22 Edw. 
3, 5. The bringing of money into court is conditional, viz. that 
if the plaintiff accepts it, it fhall be in full fatisfadion. Cro. jac.. 
# i 26. pi. 1 3. Harold v. Clotworthy. In debt upon bond with con- 
dition for payment of a lcfs fum, the defendant pleaded a tender 
and touts temps trifi j the plaintiff received the principal fum in 
court, and judgment was given to acquit the defendant of. the fum 
received j and the plaintiff to have damages, allcdged a de qltod of 
the money of the defendant ; and upon demurrer it was trudged 
for the plaintiff (which is falfe printed, as appears by the reafon 
given, and it ought to be the defendant) where it is faid, that if 
Be would have had damages, he fhould not have received the mo- 
ney, but have fuffered it to remain in court, for after judgment quod 
eat inde Jine die no iffue fhall be taken. Therefore hern the avow- 
ant having taken the money out of court, cannot proceed afterwards, 
hut as abated his whole avoWry j becaufe it is in a manner intire, 
fince he ought to have return of all the cattle. 


E contra 
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E contra it was argued by the avowants council, that he may 
.proceed notwithftanding the taking of the money out of court. 
<For it would be abfurd, that it Ihould lie in court, only to the 
•intent that the officer ftiould have the intereft of it, and to no 
purpofe can it lie in court, fince he agrees that it was due. And 
for this Co. entr. 595. Aft on. free, debt , 271. Raft. entr. 159. 
Liber placit. 159. Raft. entr. mefne pi. 7. are exprefs in point, 
•that a man may proceed after taking of money out of court. And 
the reafon of the cafe in Cro. Jac. 1 26. is becaufe the judgment 
<was entered, quod eat inde fine die. But all the times this point 
was ftirred. Holt chief juftice Teemed to be ftrongly of opinion, 
that the avowant could not proceed for damages, after taking 
the money out of court. For though in debt upon a Angle bill 
acceptance of the money pending the plea is no plea, becaufe it is 
no plea to a fpecialty ; yet when the money is brought into court, 
and taken out by the plaintiff, fuch acceptance is entered upon re- 
cord, and therefore will bind the plaintiff. Befides, that the avow- 
ant ought to have return of the cattle, if the court be of opinion 
for him, which cattle ought to be returned to the plaintiff upon 
payment of the rent, &c. though return irreplevifable had been 
awarded. 2 Inft. 341. Cro. Eliz. 162. 2 Leon. 174. Annejley 

v. Jobnfon. But here the rent is received before. And the prin- 
cipal judgment in replevin is to have a return, for no damages 
were given until the ftatute of Henry 8. Befides, that the reafon 
of the cafe in Cro. Jac. 126. is in point. For upon taking of the 
money out of court judgment ought to be entered, quod the defen- 
dant eat indeftne die and if the plaintiff agrees, that fuch judg- 
ment (hall be given, he ought not to meddle with the money ; and 
therefore where a defendant pleads touts temps prift, and brings the 
money into court, and concludes with a prayer of judgment as to 
the damages ; if the plaintiff takes the money out of court, he 
muff agree to all that the defendant has faid, otherwife he ought 
tot to take the money out of court ; for a man cannot proceed 
for damages, after he has barred himielf from the having judgment 
for the principal, where the damages are merely acceffory, except 
in the cafe of eje&ment, where the term expires pending the fuit. 
But as to this point the other three judges Teemed to doubt, and 
they gave no opinion, but rather inclined to be of opinion, that 
the avowry was not abated by this taking of the money out of 
•court. 

But die whole court were of opinion, that the bringing in of the 
money into court in this cafe w as fuperfluous 5 for though in debt 
upon bond with condition to pay the money, if the defendant pleads 
a tender with adbuc paratus. he ought to bring the money into 
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court, beqaufe it is parcel of the demand ; yet here in replevin the 
defendant muft avow the taking of the cattle, and whether the 
money be paid or not, is not the queftion, but whether the diftrefs 
was rightly taken or not j if it was, the avowant ought to have 
return ; if not, the plaintiff ought to have damages. And they 
all held, that the bar to the avowry was ill pleaded. 1 . Bccauie 
it is pleaded with a paratus , where it ought to be pleaded with an 
obtulit , &c. 2. Becaufe it is pleaded in bar, where it ought to 

be pleaded only in excufe of damages. 1 Ventr. 322. Osborn v. 
Beve> Jl:am. [See Raym. 418. Crouch. -v. FoIJloffe. 8 Afjif. pi. 3 7. 
Bro. touts temps prtjl, 25.] But if the tender had been well plead- 
ed, it would have chafed the avowant, to fhew a demand, to in- 
title him to the diftrefs. But here the plea in bar not amounting 
to a tender, it is ill ; and therefore the bringing in of the money, 
and the taking of it out, is fuperfluous. And judgment (hall be 
upon the avowry for a returno hahndo. And judgment was given 
for the avowant accordingly. 

Note, that in a cafe between Horne and King, which was in 
replevin for a diftrefs taken for other arrears of the fame rent 
granted by Sir Hugh SmithJ'on, and avowry for it, as in this cifj 
above, exception was taken to the avowry, that the rent was Aid 
to be granted out of this place inter alia, and it may be that the 
grantee of the rent has purchafed the other 1 mds, and then the 
rent fhall be fufpended, and the grantee cannot diftrain for it ; 
therefore the grant ought to be fhewn in the avowry intire, to the 
end that the plaintiff may (hew, if there was any luch purchafe, 
&c. And of this opinion Holt chief juftice feemed at fiift to be. 
But afterwards, Hil. 1 1 Will. 3. the avowry was held good, not- 
withftanding the faid exception. And judgment was given there for 
the avowant. And therefore the faid exception was not moved 
in this prefent cafe. See Co. Intr. 590. 6 Co. 39. H. Finches 

cafe. 5 Co. 59. 1 Co. 54, 143. Hearne's plader 744, 61, 

1 Sauna. 189 2 Saund. 195. 1 ’bompf. entr. 273,276. Winch, 

entr. 951, 970, 1013. where a difference feems to be made, where 
the grant of the rent charges it upon a manor, or clofe, or intire 
thing, and where it charges it upon divers things And upon oyer 
of the deed prayed, the plaintiff might well plead purchafe, &c. 


' Hofckley 
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"Hockley verf. Lamb. 

Intr. Hil. 9 Will . 3. B. B. Rot. 430. 

^npRefpafs for his cattle taken. The defendant juftifies the Common * 
X taking of them damage feafant in his freehold. The plain- fi*8i** row- 
tiff replies, and makes title to common in the place where, &c. fl ' 
a tempore frattionis campi (it being a common field) until, &c. 

And upon traverfe of the common taken by the defendant, and 
iffue joined upon it, a verdidt was found for the plaintiff for the 
common. And it was feveral times moved in arreft of judgment, 
that it was infenfible and uncertain what common was here claim- 
ed ; for a fraftione campi is a word of the country perhaps, but 
the law does not underftand what it means. And of that opinion 
was Holt chief juftice. But Oould juftice held, that upon a de- 
murrer it would have been ill, but now it is good after verdidt. 

But per Holt chief juftice the verdidt cannot aid a thing unintelligi- 
ble ; for it has only found the common, as the plaintiff has replied, 
dSed a^journatur . 
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Eafter Term 

13 Will. > B. R. 1701. 

Sir John Holt Chief Juft ice. 

Sir John Turton j 

Sir Littleton Powys \juftices . 

Sir Henry Gould 


Lane verf. Sir Robert Cotton and Sir Thomas Frankland. 


s.c is»ik. Intr. Pafchs .10 Will. 3. B. R. Rot. 403. 

5 Mod. 455. _ 

2 Modus iDir. Y U ^HE plaintiff brought an action upon his cafe againft the 
Orth. 487. I defendants as poft-mafter general, for that, that a letter of 

S.C.ComyiM I the plaintiffs, being delivered into the faid office, to 

be fent by ( the poft from London to Worcefter , by the 
482!* * .negligence of the defendants in the execution of their cffice, was 

Cafe doe* not opened in the office, and divers Exchequer bills therein inclofed 
* oft* m»ller h * wcrc ta k® n away, ad damnum , G?r. Upon not guilty pleaded, this 
general* for cafe was tried before Holt chief juftice at Guildhall in London , and a 
Exchequer fpecial verdift found there. 

bills taken out 


of a Utter de- 
livered into 
the office. 


The jury found the aft of 12 Car. 2. cap. 30. of the ereftion 
of the general pod-office, and that a general poft was eftablifhed 
purfuant to it between London and Worcefler : they find the aft 
of 1 Jac.z.cap. 12. which confolidates the eftates in fee and in 
tail in tht faid office in the King ; that the defendants were con ft i- 
tuted poft-mafter general by letters patent of the King that now is, 
'bearing .date the firft year of bis reign under the great feal of 
England, purfuant to the faid aft of 12 Car. 2. and that by the 
faid pateht they had power to make deputies, and to appoin^fer- 
vants, at their pleafure, and to take fecurity of them, but in the 
name, and to the ufe of the King, and that the defendants /hould 

obey 
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•©Bey fuch orders as they (hould receive from time to time from 
the King under the fign manual, and as to the management of the 
revenue, that they mould obey the orders of the treafury, and 
farther that the King granted to them, that they (hould not be 
chargeable, to account for the mlfmanagement or default of their 
inferior officers, but only for their 'own voluntary defaults; and 
farther the King granted to them the (alary of 1 500 /. per annum 
out of the profits ariiing out of the office, &c. that the office was 
kept in London ; that the plaintiff* being poffeffed of eight Exche- 
quer bills, inclofed them in a letter directed to John Jones, at Wor- 
cejler , and delivered it to Underbill Breefe the receiver of the let- 
ters at the poft-office; that Breefe was appointed by the defendants, 
to receive the letters at the office, and was removable by the de- 
fendants, but received his falary out of the revenue of the faid of- 
fice by the hands of *the receiver general ; that the letter was 
opened* in the office by a perfon unknown, and the bills were taken 
away ; et Ji, S?c. * 




This cafe was argued feveral times at the bar by Sir Bartholomew 
Showery Mr. Nortkey, and Mr. Pratt , for the plaintiff; and by 
• ferjeant Wright , the folicitor general Hawles , and the attorney 
general Trevor for the defendants. And now this term the judges 
pronounced their opinions in foletnn arguments, viz. Turton , 

Pouys , and' Gould, juftices, that judgment ought to be given for . 
the defendants ; and Holt, that judgment ought to be for the 
plaintiff. 

Gou 7 d juftice faid, that at firfl: he was of opinion with the 
plaintiff, and now upon great confideration he had changed it. 

And h? founded his prefent opinion upon confideration, 1. Of the 
defign of the aft, and nature of the office, which is Ailed in the 
aft a letter office, and not regarded there as an abfolute fecurity for 
difpatches, but for promotion of trade in procuring fpeedy difpatches. 

If a letter had barely mifearried, the defendants could not have C ,fc not 
been chargeable for it ; for though there is property in a letter, 
yet it is not a valuable property, for which a man (hall recover letter, 
damages. Letters in their nature are miffive, and tranfient from 
hand to hand, and therefore difficult, if not impoffibic, to be fe- 
cured. And therefore he denied the affertion at the bar, that the 
aftion would lie for the mifearriage of a letter, like Teh, 68 . 
where it is held, that the value of the bond is that of the debt, 
not of the wax and paper. Which determines this cafe, becaufe 
the Exchequer bills being inclofed in a letter (though they are bills 
credit,) yet are e (tunable only as a letter. For whatfoever is 
carried by the poft, has the denomination of a letter. 


2. If 
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2. If any riling can fupport this action, it mult be a coitfrad 
exprefied or implied ; but here is neither the one nor the other. 
The lecurity of the difpatches depends upon the credit of the of- 
fice, as founded upon the a£t. , Breefe is as much an officer as the 
defendants, but they are more general officers. But Breefe is the 
King’s officer, and if there is any contrail, it is between the plain- 
tiff and Breefe ; which appears by the ail, which appoints feveial 
ails for all, and puts confidence in all. And therefore they refera- 
ble a community of officers ailing in feveral trulls ; and every one 
fhall anfwer for himfelf, not one for the ait of another ; as in cafe 
of a dean and chapter, i Edw. 5 5. a. If the defendants had died, 
yet Breefe would have continued officer ; and therefore Breefe has 
a charge and trull of himfelf, and is not a deputy to the defendants. 

♦ 

3. This office is founded in government, and repofed in the 
King ; and it cannot be afifwerable for defaults, but the remedy is, 
upon application to the King to procure the officer to be turned 
out. Dier 238. In the ail, par. 10. and 15. penalties are im* 
poled upon the poft-mafter general for default in his office, fo that 
the parliament has provided puVifhnient, and did not intend, that 
he fhould be liable to ailions. In far. 7. the ail appoints the de- 
livery of letters, &c. brought by mailers of (hips, &c. from be- 
yond the fea to the deputies of the poft-mafter; which Ihews, 
that the ail did not intend, to charge the poft-mafter general. 
And the inconvenience recited to have happened before by mif- 
carriagc of letters, par. 6. feems to Ihew, that no ailion lay for the 
<mifcarriage of a letter; and then this ail did not defign to give a 
greater fecurity by any other means than by alteration of the method. 

4. It is inconfiftent with the nature of the thing, that the poft- 
mafter general (hould be liable, becaufe they could not give cau- 
tion of the receipt of a letter to be fent by the poll, as the mailer 
of a Ihlp, inn-keeper, or carrier, may of the receipt of goods* 
Befidcs, that this office is fo extenfive, and requires fuch a number 
of fervants, &c. fpeed in conveyance, journeys by day and night, 
when there is no guard in the country; and therefore it refembles 
the cafe of piracy, which is damnum fatale. 4 Co, 84, Robbery 
a good plea for a fiilor, becaufe he is obliged to expofe the goods 
to fale, and hath them not in iafe cuftody, as abaillee hath. H Co . 
Ca fey's cafe, An inn-keeper fhall not anfwer for a horfe of a 
gueft put to grafs by his order for the fame reafon. Plowd. So 3 .& 
gives the reafon, why a parol promife fhall not biad without con- 
irderation, becaufe it pafi^s lightly from a man without deliberation. 
So here, all is done in a hurry, and then, a letter may eafily be 
iaken away, and the plaintiff is no ftranger to thefe difficulties. 

* 5. Oli- 
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y* Objection, i Vent. 190, 238. Anfwer. The reafons of the 
faid cafe do not hold here. For here the defendants have only a 
falary for executing of part of the office. It is the recompenfe, 
that binds the contract. Now that is properly, where it is vari- 
able according to the hazard ; but here the reward is fettled, and fo 
fmall that it is not proportionable to the hazard. As to the fecond 
reafon given there, that the matter is an officer j that is not the 
only reafon, though the a 3 ion would not lie, if he was a fervant. 
3. The poft-mafter general cannot give caution for the receipt of a 
letter. 


6 . The truft is only to carry letters. And therefore Breefe 
having received Exchequer bills, which are treafure, Breefe has ex- 
ceeded his authority (admitting that the defendants were chargeable 
by the ad of Breefe) and therefore the defendants are not liable. 

9 Hen. 6. 53. b. Cro.Jac. 463. Doft.&ftud. 137. Fitzh. nat. 
bre. 71. f. 

7. If this adion lay, it would be of very mifehievous confe- 
quence, becaufe it would expofe the defendants to all the frauds of 
the merchants men. As a man might rob the mail of that which 
he himfelf put into a letter, and afterwards bring an adion and 
recover it, &c. And many of the fame reafons were agreed by the 
other two judges, who argued for the defendants. 

Powys juft ice agreed, that if fuch an office had been crcded at Latch 48. 
common law by a private man for gain, an adion would have 
lain at common law againft him for a mifearriage. Hcb. 17. Cro. 

Jac. 330. 1 Sid. 36. 

He differed from Gould juftice as to the matter of Exchequer 
bills j for he held, that they were not treafure, but bare bills of 
credit; and that the word packets in the ad was general, and 
could not be confined to any particular fort of things more than 
another. And therefore jewels (by him) might be fent by the poll 
in packets. 

3. He obferved, that the parliament in affefling the price had 
regard only to the fize or weight, and not to the value, as how 
many fheets or ounces ; which argues, that the parliament did not 
intend, that the poft-mafter general ffiould be anfwerable for them, 
if they were loft. 

4. He held, that an adion would lie againft Underhill Breefe , 
and therefore die plaintiff is not without remedy. 

8 C 5. The 
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5. The cxprefs words of the patent are, that the defendants fhall 
not anfwer for the default of the inferior officers. 

6. The defendants have not the power of the management of 
the office according to their diferetion, but are fubjeft to the control 
of the King and of the treafury. And becaufe the inferior officers 
are fervants of the King, and not of the defendants, their wages 
being paid to them out of the revenue of the poft-office, and the 
fecurity taken of them in the name of the King 3 and therefore it is 
unreafonable, that the defendants ffiould be anfwerable for the adts 
of the inferior officers. But it would have been otherwife (by him) 
if the office had been farmed. 

burton juftice added, that this office was not designed for the 
conveyance of things of value, and therefore it would not be ma- 
terial, whether Exchequer bills were treafure or not, if they were 
valuable. 

2. Exchequer bills were newly invented, and not known at the 
time of the making of the aft, and therefore could not be intended 
to be within it. 

fti m m« eT re-* 3 * c ‘ tc< * a record out, of Molhy , 24 Edw. 3. n. 45. that the 
iroboTfchim- matter may reimburfe himfclf out of the wages of the mariners, 
fcif out of if the lofs happened by their negligence ; which would diftinguifh 
wugeTfot »' ca *® t“ c ma ^ er a ffi'P from this of the poft-mafter 
lots happfmng general, 
by their ncgU- 

8 * nce ' 4. He cited the cafe of Herbert v. Pagett, Raytn. 53. where it 

was held, that an adtion would not lie againtt the cujlos brevium , 
for fo negligently keeping of the records, that a particular record 
was loft i becaufe other clerks befide his had accefs to the office. 
And here there are many perfons, who have accefs to the poft- 
office. And for thefe reafons thefe three judges held, that judgment 
ought to be entred for .the defendants. 

Holt chief juftice e contra argued, that judgment ought to be 
given for the plaintiff. And he faid, that he would not make it 
any part of the queftion, if a letter was broke open upon the road, 
whether the poft-mafter general (hould be chargeable for it; but he 
would confine himfelf to the prefent queftion, where a letter was 
delivered at the office to the proper officer appointed to receive it, 
and there loft, whether in fuch cafe the poft-mafter general (hall be 
liable. And he held, that he fhouid, for thefe reafons. 


1 


1. Becaufe 
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1. Bccaufe the poft-mafter is by this adt intruded with the in- 
tereflfand property of the fubjedt, to the end that no damage may 
accrue to him } which is implied by the making him an officer. 
The ait appoints one genera! letter office to be eredted in London, 
and the care thereof is committed to the poft-mafter general j who, 
his deputies and fervants, ought to have the management folcly of 
the poft-office. So that all the perfons concerned are as his de- 
puties. And by the nature of the truft he ought fafely to keep 
all letters there at his peril in his cuftody. This cafe dobs not 
differ from the cafe of the marfhal of the King’s Bench, or warden 
of the Fleet, who are obliged fafely to keep the prifoners at their 
peril j and it is no plea for them, that traitors broke the prifqn 
•againft their will. 33 Hen. 6. 1. And the law was fo at com- 
mon law in cafe of damages recovered in trefpafs quart vi et armis , 
and when the ftatutc 25 Edw. 3. cap. 17. made the body liable to 
execution for debt, the gaoler ought to keep fuch, as fafely as de- 
fendants condemned for damages in trefpafs vi et armis. The 
fame law, if goods levied upon a levari facias (which was the 
only execution before the ftatute gave a fieri facias) in execution 
were refeued from the ffieriff j he was liable to an adtion. The 
fame law of a man in execution upon the ftatute of 13 Edw. x. de 
mercatoribus. The fame law, if upon an extendi Jacias upon a 
ftatute merchant the goods of the conufor taken by the ffieriff were 
refeued from him. And there is no difference between this cafe of 
the poft-mafter general, and the gaoler, ffieriff, &c. for he ought 
fafely to keep the letters delivered to him, as the others ought fafely 
to keep their prifoners, or goods taken in execution. 

2. The fubjedt ought to pay a premium for the carriage, to him 
who makes it his employment. And when a man takes an em- 
ployment upon him, to receive the goods of the fubje&s, and re- 
ceives a premium for it } that is fufficient, to charge him, to an- 
fwer the lofs at all adventures, for fuch Ioffes as happen within the 
realm. 2 Cro. 188. Hob. 17. Rich. v. Kneeland. 

Objection by Gould juftice. That this office is founded in govern- 
ment. 

Anfwer. If he means, that it is founded by the law ; he could 
not agree his inference, becaufe it is only founded by a different 
fort of law, viz. the one by common law, the other by ftatute law, 
which cannot make a difference. And he did not fee in what fort 
of government it was otherwife founded, but only that a truft is 
given f of the benefit of the fubjedt. 


Objection 
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Objedtion by Gould juftice That fuch charge ought to be by 
fome fort of contradt. 

Anfwcr. He denied that any contra# was neceflary, to charge 
the defendants but it is like the cafes, where officers by courfe of 
law receive goods for the benefit of others, they are obliged to keep 
them fafely by them, fo that they may have the benefit of them. 

Objedtion. The defendants received no premium from the plain- 
tiff. 

Anfwer. The plaintiff gives a premium , which intitles him to 
a remedy ; and againft whom fhall we have it, if not againfl the 
publick officer, againft the poft-mafter general, by whofe negligence 
he fuffers. 2. The defendants received a premium, viz. a l'alary of 
1500/. per annum (which is a fufficient reward) paid out of the 
profits of the office. And therefore this cafe is not diftinguifhable 
from the cafe of Mon v. Slue , 1 Ventr. 190, 238. Raym. 220. in 
which cafe the objedtion was, that the mafter of the ffiip did not 
receive the freight to his own ufe ; but yet adjudged, that he was 
liable for the goods of which the lhip was robbed in the’ river : and 
the reafons given were, 1. becaufe he was an officer known; 
2. becaufe he received his falary out of that which was paid for 
freight ; both which reafons hold in this cafe. 

Objedtion. The mafter of the ffiip might take caution, GV. the 
poft-mafter general cannot. 

Anfwer. He did not know how the mafter of the (hip could 
take caution, &c. It was faid in the cafe of Mors v. Slue, that if a 
man came to lade goods at an unfeafonable time, he was not 
obliged to take them in, as before he was ready to fail. But if he 
takes them in before, and they are loft, he will be liable to an 
A common adtion. So a common carrier may refufe to admit goods into his 
refuieVo »d- warehoufe, before he is ready to take his journey } but yet neither 
mit good* into the one nor the other can refufe to do the duty incumbent upon 
hu warehoufe. them by virtue of their publick employment. 

3. This cafe is within the fame reafon and equity upon which 
the cafes are founded, in which men are chargeable for negligent 
keeping ; and this is the reafon, that if they ffiould not be charged 
without aftigning a particular negledt, they might defraud any man, 
as he would not be able to prove it ; and that is the reafoq of the 
cafes of carriers, &c. And this reafon is given in Ju/linian , lib. 4. 
tit. 5. Minfmger. comment, fol. 5617. Such matter is tranfadted 

among 
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among a multitude of people, and therefore no particular of them 
can be charged ; and therefore the officer ought to be charged, 
who chufes fuch inferior officers. The cafe of Men v. Slue was 
harder, becaufe there the fervants were overcome by a fuperior 
force. 

Objection. The common carrier may fuc the hundred, the 
port -mailer general- cannot fue any body. 

Anfwer. That is no reafon, becaufe a carrier was chargeable 
before the ilatute of Win ten, at which time he could not fue the 
hundred. Befides, that he is liable, where he has no remedy 
againft the hundred j as for goods loft out of his warehoufe; or 
out of his waggon in the yard. 

Objection. The inn-keeper is only chargeable for goods in his 
cuftody within his inn, and not for a horfe put to grafs, and there- 
fore it differs from this cafe. 

Anfwer. Here the letter was within the walls of the pdft-houfe. 
But the cafe of the innkeeper is ftronger, becaufe he is obliged, 
ivhile he has room, to let in all travellers. But e contra of the poft- 
mafter general, who may chufe his deputies and fervants. 

Objection. The inn-keeper has people up all the night in the 
inn. 

Anfwer. And the poft-mafter general alfo in the port-office. 

Obje&ion. The cafe of Sir Henry Herbert and Mr. Paget. 
1 Sid. 77. Raym. 53. 

Anfwer. There prima facie they held the defendant chargeable; 
but afterwards they were of opinion for the defendant, that he was 
not chargeable, becaufe the clerks of Mr. Henley had liberty to enter 
into the treafury without his confent, and fo the accefs to the re- 
cords was not confined to his fervants only. But here no' body 
could enter into thepoft-office but the fervants of the defendants 
only. This cafe differs from the lofs of a letter upon the road, but 
to that he gave no opinion ; for a carrier receives goods, fafely to 
keep, and fafely to carry ; but the poft-mafter general receives the 
letters, fafely to- keep and fend ; fo that there may be a queftion, 
whether the poft-mafter fhaU be chargeable, when he has fafely lent 
the letters out of the office; But admit that he (hould not be 1 iahle, 
when the poft-boy is robbed upon the road ; yet it will not follow, 
that he is not chargeable for letters taken out of the office, in the 

8 D cafe 
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Cafe of Mtrfe v. Slue , if the (hip had been at lea, the matter would 
not have been liable ; yet it does not follow, that he lhall not b< 
chargeable for a lofs at land. If a man comes to an inn, and or- 
ders the inn-keeper to put his horfe into the ttable, being hot 
and to let him cool, and then to put him to grafs ; because the 
inn-keeper Ihould not be chargeable, if he were- ttole after he i: 
put to grafs, it does not follow from thence that he ihould noi 
be chargeable, if he be ttole before he be turned to grafs, whilli 
he is in the ttable. 

4. It is the duty of the pott-mafter to receive exchequer bills 
and to fend them by the mail. 'For he ought to receive fuel 
packets as are proper to be lent by the poll 3 and fuch are exche- 
quer bills. 

Cafe «gtinft • j . If a Man takes upon him a publick employment, he is bounc 
a** "buck em- t0 ^ crve publick as far as the employment extends j and for re- 
pioym'ent, for fufal an adion lies, as againll a farrier refufing to lhoe a horfe 
execute it Kcilw. 50. againll an inn-keeper refufing a gueft, when he has room 
wy dlma gc? Ditr I S 8 - P 1 ' 3 2 * againll a carrier refufing to carry goods, whei 
he has convenience, his waggon not being full. He had knowi 
fuch adion brought, and a recovery upon it, and never difputed 
So an adion will lie againll a IherifF, for refufing to execute pro 
cefs. The lame reafon will hold, that an adion Ihould lie again! 
the poft-maft'er, for refufing to receive a letter, esc. 

2. Exchequer bills are proper to be fent by the poll. The a<! 
does not confine it to any fpecific thing, but generally of packet! 
It appears, that the ad intended that other things Ihould be fen 
by the poll, as well as letters. By the words of the ad, dtec 
and other things. Alfo Exchequer bills are light. And a pearl 
necklace of 1000 /. value may be fent by the poll. 

Objedion. Exchequer bills are new things created by ad < 
parliament. 

Anfwer. A new interett created by a fubfequent ftatute will t 
under the fame remedy as a thing in effe before of the fame natur 
4 Co. 4. a. Vernons cafe. And one may as well fay, that trov< 
or trefpafs will not lie for them, becaufe they are new thing 
Bills of exchange might have been fent by the poll, and Exchequi 
bills are like to them. A bill of exchange payable to a man < 
bearer is a lawful bill of exchange, and may be fent by the pol 
as well as one payable to a man or order. 


Objedio 
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Objection. That the poft-mafter will not be chargeable for 
bills of exchange loft, bfecaufe they are excepted out of the aft, 
that nothing fhall be paid for them. 

Anfwer. That the letter ought to be intended to be written 
for the fake of the bill, and therefore payment of the letter is pay- 
ment for the bill. As where a man comes to an inn, he (hall pay 
nothing for the keeping of his goods ; yet the advantage which the 
inn-keeper hath by the prefence of the gueft, makes him liable. 

- 3. Exchequer bills are not excepted, and therefore (hall pay 
poftage. 

4. The defendants being pablick officers are chargeable, though 
they had no benefit ; as the fheriff, though he has no fees for fuing 
of executions. For where the law gives a man cuftody of a thing 
virtute officii it obliges him to keep it fafely. And therefore upon 
the reafon of Soutbcole’ s cafe, 4 Co. 83. b. if goods are delivered to 
a man to be fafely kept, and he accepts them, he fhall be charge- 
able if they are loft. An officer accepts fuch things as come to him 
virtute officii upon this truft, and therefore he fhall be chargeable 
for them if they be loft ; and one cannot put a cafe of a publick 
officer to the contrary. The opinion in 4 Co. 83. of a general 
bailment, is not law ; for upon a general bailment the baillec ought Bailment, 
to keep them only as his own. 3 Cro. 815. 

5. Before the 12 Car. 2. any one might have erefted a pofl- 
office, and fuch ereftor had been liable for mifearriage ; and there- 
fore this poft-mafter is liable alfo ; for now the aft having prohi- 
bited the fubjefts to employ any other but this poft mafter ge- 
neral, it Would be hard to deprive them of the remedy which they 
had before. 

Objcftion. The plaintiff has a remedy againft Breefe. 

Anfwer. . If it could be proved that Breefe took out the Exche- 
quer bills, he agreed that it » as fo j likewife any ftranger that took 
them out might be charged as a tort-feafor ; but Breefe cannot be 
charged as an officer for negleft : for misfealance of a deputy an Kf ca p P .,g»j«ft 
ac tio n will lie againft him, but that is not qua officer, but qua tort gaoler. 
feafor. And according to this is the difference between a negligent 
and a voluntary cfcape, , A gaoler is liable to an aftion for the latter, 
but not for the former, i Leon. 146. Cro. Eliz. 17.;, 743. 1 Rill. 

Rep. 78. This office is manageable only by them, their deputies 
and fervants, and what is done by a deputy, is done by the prin- 
cipal i 
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cipal ; and reafonable, becaufe the principal may remove the de- 
puty at pleafure, though he puts him in for life, for it is contrary 
to the nature of a deputy, not to be removable. Hob. 13 More 856. 
A deputy may forfeit the office of the principal j as if he does fuch 
ads as would be a forfeiture in the principal. 39 Hen. 6. 34. 

Objection. Dier 238. 

Anfwer. It is (by him) direftly contrary to the purpofe, for 
which his brother Gould cited h. 

. Objection. This will be to make the defendants refponfiblt 
here for the fervants of the deputies. 

Anfwer. If a deputy has power to make fervants, the principal 
will be chargeable for their misfeafance, becaufe the aft of the 
fervant is the aft of the deputy, and the aft of the deputy is the 
aft of the principal. But here Breefe is the fervant of the defen- 
dants themfelves. 


Gbjeftion. The defendants are but fellow-fervants with Breefe , 
becaufe all receive their falaries from the King. 

Anfwer. He is appointed by the defendants, and is their fer- 
vant, and removeable by them, though they do not pay him his 
wages. But then fuppofe that Breefe is not a fervant of the de- 
fendants, then it will be ftronger againft the defendants, for then 
Breeje will be as a ftranger, and then they will be the rather liable, 
the aft appointing them to manage the office by their fervants. 

Objeftion. Pvwys juftice compared the defendants to a captain 
of a company $ and he (hall not be chargeable for the cowardliness 
of his foldicrs, no more (hall the defendants for the negligence of 
Breefe , admitting him to be a fervant. , 

Se^a'wtaof Anfwer, If A. received a particular damage by the cowardli- 
• company for nefi of the foldiers of a captain, he (hall be chargeable ■ but 
having cow- in fuch cafe the prejudice is national. But the mailer of a (bin jg 
•rdly foidim. u a jj] e f or t jj e ne gleft of his mariners. 

% 

Objeftion. The aft did not intend that the defe ndants (ho uld 
be chargeable. 


Anfwer. He was of a contrary opinion* becaufe all t h e power 
is placed in the port- matter general. And when a ftatutc erefts.a 
new office, and {A aces it under fuch circumftances» as in.<M»j§b|upnee 


l 


of 
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of law make the officer liable ; it mud be prefumed to have been 
their intent, that he (hall be chargeable. 

2. It appears by the words of the ad, that they intended that 
the difpatches fhould be fafe. 

3. It appears by the ad, that it was the judgment of the parlia- 
ment, that they were liable for the faults of the deputy, i'ar. 3. 
It is provided that the pod-mafters general, and their deputies* ©V. 
Then par. 10. a penalty of 5/. is impofed upon the pod<-mader, 
if there be a failure of furniffiing with pod>horfrs ; from whence 
it appears, that the parliament looked upon the fault of the de- 
puty to be the fault of the pod-mader 

Objedion. This will ruin the office. 

Anfwer. It will make them more careful. 

Objedion. This will encourage frauds. 

Anfwer. The method to prevent them is to make the pod- 
mader liable. 

Objedion. The plaintiff might have lent his Exchequer bills 
by Come other means. 

Anfwer. That will not excufe the defendants ; no more than 
it will be an excufe to an inn-keeper, that his gued* who has lod 
his goods, might have gone to another inn. 

• * 

Objedion. The premium limited by the ad is too final]. 

Anfwer. The defendants have accepted the office upon thofe 
terms. 

Objedion. The patent is, that they fliall obferve the orders of 
the King under (the kgn manual, and the orders of the treafury 
concerning this revenue . 

Anfwer* The obfcrvauce of the orders of the Treafury will 
not interrupt their care of the letters ; and if a prejudice happen 
by obfervancc of the King’s orders, that will not excufe ; becaui'e 
they are obliged to pbfeeve the mod convenient methods for the 
execution of the office according to the dicedion; of the ad, and 
«he patent cannot excufe them in any negled of that. 

8 E 


Objedion. 


r 
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Objection. There is a claufe in the patent, that the poft-mafters 
fliall not be anfwerable for a fault in their deputy, but only for 
their own adt. 

Anfwer. That is only intended of imbezzlement of the revenue 
by their deputies, and as to that the faid claufe will excufe them ; 
but it will not excufe them from any remedy that the fubjedt hath 
againft them for this benefit by the law. And no non-objlante in fuch 
cafe will avail, nor any charter of exemption. And for thefe 
reafons he concluded* that judgment ought to be given for the 
plaintiff, but the other three judges being of a contrary opinion, 
* judgment was given for the defendants. But however, the plain- 
tiff intending to bring a writ of error upon the faid judgment, the 
defendants feeing that, paid the money to the plaintiff, as 1 was 
informed. 


Parker verf Kett. 

S. C. i Silk. T N ejedtment brought for lands in T refmgham in Norfolk, on the 
Comyns 84 A ^emife Charles Kett , the caufe was tried before Holt chief 
a" ' juftice of the King’s Bench j and he making fome diffiulty in the 
ii Mod. 467. point of law arifing upon the evidence, he refervedit as a point for 
Vftevmd of confideration, and afterwards. gave order that it fhould be argued 

• minor, with in B. R.to have the opinion of all the judges of the faid court. 
P°"« » And it was argued accordingly lever* 1 times, by Mr. Williams and 
pu*y!m»k* 3 #. Mr. Weld of one fide, and ivir. Broderick and Mr. Nortbey of the 
hi» deputy s other fide. And now the chief juftice’ pronounced the opinion of 
undrr W hi» m * w *h°l c court. The cafe was thus : Charles Kett, copynolder in 
hmd and fcil fee of the lands in queftion, held of the manor of Refuoick in Nor- 
makes c bis j 0 ik t made his will, and thereby devifed the lands in queftion tp the 
fnwnw take defendant, Elizabeth his wife, for her life, remainder to his fon 

• <u. render of Charles the leffor of the plaintiifin tail, remainder to his wife in fee. 
hoi.Hinds* ^ r ’ ^ amut ^ Keck the mafter in Chancery was conftituted fteward 
t\ ukeTthe o( this manor by patent, to exercife the faid office by himfelf, or 
luircnder »o his fufficient deputy ; by virtue of which power Keck made Ofmdn 

Clerke his deputy lieward, and he had executed the faid office many 
wen. * years. Charles Kett the father being fick, fent to defire Of matt 
Clerke to come to him, to take a furrender of thefe lands to' the 
ufe of his will ; but Clerke not being able to come himfelf, by 
writing under his hand and feal appointed Thacker and Ballajlon to 
be his deputies jointly and feverally, only to take this furrender. 
Accordingly Ballajlon took the furrender of Charles Kett out of 
court to the ule of his will. And at the next court* which was 
after the death of the furrenderor, this furrender was prefented 

before 
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before Ofman Clerke ; and Eliabetb Kett, the defendant, was ad- 
mitted by Ofman Clerke. .Upon which Charles Kett demifed thefe 
lands to the plaintiff, in order to bring an ejedment to try the 
title j fuppofing that this furrender was void, being taken by the 
deputy of a; deputy- fteward out of court, c. 

But Holt chief juftice declared, that all the judges of the King’s 
Bench, were of opinion, that this furrender .was a good furrender. 

And in delivering this refolution he faid, that two queftions had' 
been made in.: the arguments at the bar. 

- » 

1. Whether Ballajlon had a good original authority to take this 

furrender? 

• • * * 

2. Suppofing that he had not, yet whether this defeat was not 
cured by the intention of the law, or by fubfequent ads ? 

And as to the firft point they' held, that Ballajlon deriving his 
authority from a writing under the hand ' and feal of the deputy- 
fteward, had a good original authority. For where an officer has 
power to make a deputy, fuch deputy (when he is created fuch) 
may do any ad, that his principal might do ; and lefs power hd 
cannot have. Hob. 12. Norton v. Sims, in cafe of an under - 
fheriff ; which cafe goes farther, becaufe there the covenant that 
the under-fheriff fhould not execute any execution for more than 
20/. without the fpecial warrant of the high-fheriff, was held 
void, becaufe it was repugnant to the nature of the deputation. 

Then here if the fteward could have given fuch a power (and that 
was never doubted, but that he might have impo weird a man to 
have taken a furrender out of court j and fuch perfon is not a de- 
puty, having only power to do one fingle ad, whereas a deputy 
by the nature of the deputation has power to do all ads) OJ'man 
Clerke as deputy fbr the reafons aforefaid might do the fame 
thing.. And it is but the common cafe of under -fheriffs, who 
have power to make bailiffs, and to fend procefs all over the 
kingdom, and that only by virtue of their deputation. 

Objedion. That the cafe of the under-fheriff is not parallel, 
becaufe he ads in the name of the fheriff ; but here Clerke has 
aded in his own name. 

Anfwer. It is fieceffary, that the under-fheriff ad in the name 
of the fheriff, becaufe the writs are direde'd to the fheriff, anil 
therefore ading under the faid writs, he mu ft make ufe of the 
name of the fheriff. But.here the deputy-fteward has a general 
power, .And therefore it is not requifite that he do the ads in the 
1 name 
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name of Keck. Bat 9 Co. 76. b. may be objected, where it is 
held, that he who ads as attorney, ought to ufe the name 'of his 
principal j but it will be good, as it is done here; for in Coomb s 
cafe the point of the cafe was otherwife determined, for there the 
furrender was made by theattornies in their own name; and there 
being fufficient authority, it will be good, though it is not fo regu- 
lar and formal. But the entry (hould have been, A. the copyhold- 
der, by B.andC. hisattornies, furrendered, & c. for the ait of the de- 
puty is the a<ft of the principal ; and all the entries in the King’s 
Bench upon record are, A. per B. attornatum futim, queritur, &c. 
and if that had been done in this cafe it had been more formal, 
but yet this is fubftantial. 

Objection. Farther, in Coomb’s cafe the authority was recited, 
which is not done here, but he feems to ad as principal, whjreas 
he ought to have (hewn his deputation by way of recital id the 
appointment. But notwithftanding this objedion it is good. For 
Diver ilcy. where a man does fuch an ad, as cannot be good by any other 

means but by Virtue of his authority, it (hall be intended to be an 
execution of authority ; but where a man has an intereft and 
authority, and does an ad without reciting his authority, it (hall 
be intended to be done by virtue of his intereft. 6 Co. 17. Sir 
Edward Clere's cafe. So here the conftituting of BaUaJlon by OJ- 
man Clerke as his attorney will be good by his authority, without 
Deputy flew, reciting it, becaufc otherwife it would be of no avail. Betides, 
.M^rnnhij that a deputy may hold a court either in his own name as deputy- 
own name. fteward, or in the name of the fteward, and fo for the fame reafon 
he might make this appointment in his own name. But it is ob? 
jeded farther, that he calls them deputies in his appointment, &c. 
and a deputy cannot make a deputy, nor can a deputy be made to 
do any tingle ad. 

• 

Anfwer. It appears fufficiently, what Clerke meant, viz. that 
they (hould be his fervants. And there are alfo words large enough 
in the appointment, to comprehend it. And the cafe in Cro. Eiiz. 
533. rules it; for the reafon there was, becaufe he was a fervant, 
and the deputy of a minifterial officer may appoint a fervant. 
And therefore for thefe reafons they all held the furrender to be 
Originally good. 

Steward it 9. They held, that admitting that the authority originally was 
/«*». defedive, yet they were fufficient ftewards 4e faSto, and the fur- 
render for that reafon good. Doubtleft a fteward Je pSfo may 
take a furrender. Then fuch fteward is no other, than he who 
has the reputation of being fteward, and yet is not a good fteward 
in point eft law. Nowhere Gierke was* good deputy. Now fop- 
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pofe, that he had made Tbacker and Ballajhn deputies abfolutely, 
which Would have been void;- yet it wotrW havc given Tbacker and 
Ballajlon the reputation of being good Rewards * and a Surrender to 
them, and a preferment afterwards in court, and admittance made 
accordingly, would be good. The cafe of - Knowles v. Luce , 
Moore 109, n o. is a cafe ftrong in point. The cafe there was ; 
there were two -joint Re wards/oneof them held a court, and took 
« furrender, and it was hdd jjgiftfly now one of them could not aft 
alone, but|yet being named tfPttfe patent, « gave a colour and re- 
putation fcfthe thing ; there Mdrtwood dei i vered the opinion of the 
court, and faid that there was a difference between a copyhold 
granted by a Reward who has a colour and no right to hold a 
court, and a Reward who has neither colour nor right } for if a 
colourable Reward affembles the tenants, and they do their iervice, 
the afta are good that he does, as an under Reward after the death 
of the%hief Reward, or the clerk of the lord of the manor who 
holds court without the contradiction or dffturbance of the lord, 
though he has no patent, nor any exprefs authority to be Reward ; 
and the reafon is this, becaufe the tenants are not obliged to exa- 
mine the authority of the Reward whether it be lawful or not, 
nor is he compellable to give account of it to them,. Now if) this 
cafe Tbacker and BaUaflon without doubt had an authority as good 
as the deputy of a dead Reward or the lords clerk. And this is 
agreeable to the reafon of the law In other cafes, as a legal aft done 
by an executor de Jon tort will bind the rightfcl executor. 5 Co. 
30. b. and yet he is but ah executor de fo£fo > and if the right- 
ful executor bring trover againR Him, he fhall recover only fd 
much in damages, as he has adtniniRted ooduly ; and the reafon is* 
becaufe the creditors are not bound to feck farther than him who 
aftsas executor; therefore if an executor de fon tort pays tool, of 
the teRator’s in a bag to a creditor, the rightful executor (hall not 
have trover end convcrfion againR the creditor. There is alfo 
the cafe of the biftiop of Ojbry* Cro. tfac t > 554, t Boll, Ref, 

1 or, 1 30. Palm, zz. that ifa bifljop defaSio in pofleffion grants 
inflitution, ahd thereupon induftion is had, it, will make a pie- 
narty ; andyet therc can be-feut onabifhop of. one diocefe ; hue 
by reafon of the appearancftvand coitair, which he in pofleffion 
hath of heing biRiSp^all judicial aft8,,doire by him are good. 
And he conclude^ with the cafe of I Leon, *88, of the lord 
Dacret which is Rronger*; for the underfigning of the copy in 
the faid cafe bythe fotd Dacret fignified nothiog, being after the 
grant, and could amouiRJito no more than acceleration of bis con- 
sent, or atmofltoa confirmation, but could not amount to a 
grant ; and a reieafe or confirmation of copyhold lands is of no 
availlhlaw* artlefe the copy lk>lder be in by admittance, 4 Co. 25. bl 
but it was neceffiuy, 4tvbci«g a voluntary -grant, which without 
c ; d F fucb 
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fuch confent or confirmation had been void. Then if the grant by* 
the fteward’s fervant (which was the cafe of the lord Dacres) in 
court was good ; this furrender, taken out of court, and afterwards 
prefented in court, and admittance made in purfuance of it, will 
be good alfo. And a rule was made, that the verdidt, which was' 
given for the plaintiff for his fecujrity in this cafe, ftiould be fet afide, 
and that the defendant fhould have her cofts. 


i Vol. ji :» 


w- 

Thorpe verf. Thorpe. Ante 235.5 
Intr. Pafcb. 12 Will. 3. B. R. Rot. 25 ?. 


S. C, 2 Salk. 
i7«. 

Lutw. 24,5 


8. C. 12 
44<i g 45*- 

In debit rt us 

AjJumpfit for 
releafe of an 
equity of re- 
demption in 
mortgaged 
lands. 

March 203. 
Godb. 203. 
Jenk. 324. 

P- 3 7 - 
7 Mod. 13. 


E R R O R of a judgment in C. B. In ajfumppt the plaintiff de- 
clares, that 19 Jan. 1693. the defendant held of the plaintiff 
s. c. Comy ni certain lands per modum mortgagii , and that there was a djfcourfe 
98 Mod between plaintiff and defendant concerning the faid mortgage, 

‘ and that the plaintiff fhould releafe his equity of redemption, and 
thereupon the plaintiff agreed to make a good and fufficient releafe 
of his equity of redemption, in confideratione cujus the defendant 
agreed to pay the plaintiff jl. and that the defendant in confi- 
deration of thd agreement aforefaid, and that the plaintiff would 
perform his part of the agreement, affumed to perform his ; and 
aflign'd for breach, that although the plaintiff had performed omnia 
in agreamento illo ( entente ex parte of the plaintiff to be perform- 
ed, neverthelefs the defendant had not paid the yl. and then there 
is another count of indebitatus ajfumpftt pro relaxation qequitatis re-, 
demptionis of the plaintiff, &c. To which the defendant pleaded, 
that after the making of the faid promife, viz. 29 July 1694. the 
plaintiff releafed to the defendant and Heale all and alt manner of 
actions, fuits, caufes and accounts, debts, duties, reckonings, fum' 
and fums of money, and demands whatsoever, .which the faid 
John had or might have againft the defendant and the faid Heale 
for any matter, caufe or thing whatfoever. The plaintiff prayed 
cyer of the releafe ; and it appeared to be made between the defen- 
dant and Heale of the one part, add the plaintiff of the other, 
bearing date the 29 July 1694, and recited, that whereas the plain- 
tiff had furrendered to the life of the defendant by mortgage certain 
copyhold lands, and had alfo furrendered to the ufe o l Heale 
in the fame manner, a capital meffuage, and certain other lands, the 
plaintiff releafed to the defendant and Heale all provifo’s and condi- 
tions in the fuid deeds, writings, and furrenders mentioned and 
contained, and alfo by the faid deed for ever acquitted and releafed 
all his eftate, right as well in law as in equity, equity of redemp- 
tion, title, claim, and demand whatfoever to the (aid lands, roe& 
fuage, and all and lingular the premiffes, and every of them ; and 

that 
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that he the faid plaintiff by the faid writing remifed, releafed, and 
for ever quit claimed, to the defendant and Hcale % their heirs, exe- 
cutors,- adminiftrators, and afiigns, all and all manner of adtions, 
fuits, caufes and accounts, reckonings, fum and Turns of money* 
and demands whatfoever, which the plaintiff at any time had; &c. 

And after oyer the plaintiff demurred. And after argument judg- 
ment was given for him in the Commons Pleas. (As fee before, 

235.] And it was arguedsjjfeveral days by Mr. Peere Williams and 
Mr. William Cowper for the plaintiff in error, and Mr. Raymond 
and Mr. Cbejbyre for the defendant in error. And the counfel for 
the plaintiff irv error argued, i. That there was not here a fuffi- 
cient confideration to maintain the ajjumpfit , becaufe the mortgagee 
after the condition broken has an abfolute effate in the land, and 
the common law does not take notice of the equity of redemption, 
which is a meer proceeding in Chancery, and therefore the releafe 
of ifafter the condition broken in the eye of the common law can- 
not mend the title of him, who had an abfolute title before, and 
of confequence the releafe of it is no confideration. 2. Admit that 
the law will take notice of the equity of redemption that the mort- 
gagor hath, and that it is a thing valuable \ and confequently the 
releafe of it a valuable confideration j yet in this cafe the plaintiff 
ought to have (hewn, how he was entituled to fuch equity of re- 
demption ; becaufe it may be, that his equity of redemption was * Roi!.Abr. 
not valuable, and then a releafe of it will not be a valuable confi- iJ * 
deration ; as if the mortgage was for the whole value of the land j 
or if this mortgage was made, that the mortgagee ftiould have 
the land, until he was fatisfied his money by perception of the 
profits j in this cafe the mortgagor would have an equity of re- 
demption, and yet it would not be valuable. But Holt chief jufticc ' 
faid, that the laft cafe would not be a mortgage ; and all the court 
held, that without doubt a releafe of an equity of redemption is a 
very good confideration, and the' common law will take notice, that 
the mortgagor has an equity .to be relieved in Chancery. See Cro. 

Elios. 768. 2 Buljl. 41.., 2 Ventr.zi^. 

2. It was argued by tfye counfel for the plaintiff in error, that 
this releafe . fhail not be reftritined by the recital, but fhall be con- 
ftrued as a general releafe, and. fo the plaintiff in the original acti- 
on barred by it. And for this was cited the rale taken in Altbam's 
cafe, 8 Cai* 148. geoeralis claufula, 9 Edw. 4. 4. b. Bro. re - 
kafe 29, 19 Hen, 6. 4. b. Phwd. 289. b. and that every man’s 

deed (hall be taken moftftrongly againft himfelf. 

But againft this it was argued by the counfel of the other fide j 
that. where there. are general words all alone in a deed of releafe, 
they £ball be taken moff flrongly againft the releafor but where 

there 
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there is a particular recital in a deed, as here, and then general 
words follow, the general words (hall be qualified by the particular 
recital 3 and fo it has been oftentimes adjudged. And to prove this 
lftdt.4 8 43. wcre c *t e d 2 Roll- Abr. 409. pi. 3. 2 Sound. 414. I Anderf. 64. 
Raym. 39J. JDigg's cafe. 3 Mod. 277. Cole v. Knight. But to this point the 
Hob. 74. court gave no opinion, though the judgment in the Common Pleas 
,er * 4 °‘ was given only upon this point. 

3. The third matter, and which was principally urged by the 
.counfel for the plaintiff in error Was, that this action is not found- 
ed upon the making of the releafe, but upon the promife to make 
it, and confequently the plaintiff in the original adion had right of 
action at the time of the promife made, and then the releafe com- 
ing afterwards releafed it, and was a good bar of this action. 
March 75. Hob. 88. ' Cro. Eliz. 343. All which books prove, 
that the caufe of adion arofe upon the promife made. Cro. Eliz. 
703, 889. Cro. Car. 19. But if it fhould be admitted, that the 
caufe to have this ad ton arofe upon the making of the releafe, be- 
caufe the releafe was the conuderation of the money to be paid, 
and fo this releafe could not be a bar of it 3 yet the declaration will 
be erroneous, becaufe then the making of the releafe being the con- 
federation to maintain this adion, it ought to have been (hewn 
how it was made fpecially; and a general performance averred, as 
here, is not fufficient 3 and confequently the judgment of the Com- 
mon Pleas is erroneous. 

But againft this it was argued by the counfel for the defendant 
in error. Of which opinion was the whole court. And Holt 
chief juft ice pronounced the reafons of their opinion, and that 
judgment ought to be affirmed. 

He agreed, that if the plaintiff 1 could have an adion upon this 
promife, before he made the releafe 3 then this releafe would bar 
the plaintiff. But e contra. , if the plaintiff could not have had an 
adion upon this promife before the releafe made, then the plain- 
tiff cannot be barred of his adion by the releafe made 3 becaufe 
the plaintiff will be entitled to his adion only by the making of the 
releafe, and before that no promife was broken by the defendant. 
Cro. 'Jac. 777. Hancock v. Field. A releafe of all demands will not 
difeharge a covenant before it is broken. 5 Co. 70. Hoe’s cafe. The 
queftion then will be whether the plaintiff could have maintained 
his adion againft the defendant before the making of the releafe. 

Where Acre 

p-omifoTh is I* was ohjeded by Mr. Cowfer, that there are here mutual pro- 
not oeceffwy, mifes, and in fuch cafe the one is the conftderation of the other, and 
sum:" of't he" t ^ lcn die Pontiff is not obliged to aver performance of his parr, 
confederation. 3 Anfwer 
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Anfwer. That is true, but it depends upon the words of the 
agreement. If there had been a pofitive agreement, that the plain- 
tiff fhould releafe, and that the defendant Should pay 7/. the plaintiff 
might have maintained an a A ion, before he had made the releafe. 

But here the promife is in confideratione cujus , which makes the 
releafe on the part of the plaintiff to be a condition precedent. Condition' 
He agreed the cafe of Nichols v. Raynbred , Hob. 88. where there prece ent " 
are pofitive agreements. But if the agreement be, that the one 
fhall do fuch an aft, and that for the doing thereof the other fhall 
pay 1 o /. there the performance of the aft is a condition precedent, 
and he cannot have an aft ion againft the other for the money be- 
fore performance. 15 Hen. 7. 10. b. But this rule depends upon 
many diftinftions. 

1. If a day be appointed for payment of the money, and the 
day comes, before the thing, for which the money is to be paid, 
can be done ; there though the agreement be, to pay the money for 
the doing of the thing, yet the aftion may be brought for the money 
before the thing done ; becaufe the agreement is pofitive, that the 
money fhall be paid at the faid day. And agreeable to this is 48 Ed. 3. 

2, 3. cited in 7 Co. 10. b. Ugbtred’s cafe; though the cafe there is 
put more generally, for there the money was to be paid upon days 
certain, which would happen, or at lead might happen, before 
the fervice was performed. The fame purpofc are 1 Vcntr. 147. 

Large v. Chejhire. 2 Sound. 319. Pordagc v. Cole. 

2. Though a day certain be appointed for payment of the monetf, 
yet if the faid day is to incur after the time, in which the confide- 
ration ought to be performed, for which the money fhould be paid ; 
the performance of the confideration ought to be averred in an 
aftion brought for the money. So IV. Jones 2 1 8. Rujjell v. Ward, 
ought to be underftood. The cafe there indeed is intricate, but 
upon confideration it proves that for which it is cited. And Idler 76. 
pi. 30. is in point. There have been contrary cafes upon the au- 
thority of Ugbtred’s cafe, and in Roll. Abr. 414, 415. there are 
feveral of them put together. The firft cafe there is that of Gurnell 
et al' v. Clerke, upon a charter-party ; and as the cafe is put there, 
non conjlat at what time the day of payment was to happen, before 
or after, &c. fo that the cafe can be no great authority 5 but then 
the faid cafe, which was adjudged 7 Jac. 1. C. B. was afterwards 
9 Jac. 1. upon error brought in B. R. reverfed for this very reafon, 
becaufc pro tota transport atione made a condition precedent, 1 Bul/lr. 

167. The next cafe is that of Layton v. Dixon, 1 Roll. Abr. 415. 

Mich. 15 Car. 1. where A. covenants with C. that B. fhall convey 
land to C. and C. pro confideratione praediSta covenants to pay to 

8 G B. 
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B. 160 1 . there it is held, that C. is obliged to pay the money, 
although B. does not convey. . But the laid cafe is not parallel to* 
the cafe in queftion, becaufe in that there is an exprefs covenant by 
A. that B. (hall convey to C. and then pro confideratione praediSfa 
there mud not be underftood in confideration of the conveyance, 
but in confideration of the covenant of A. that B. (hould convey. 
There is another cafe in the fame page between Vivian and Slip- 
ping, which is a ftrong cafe (as he faid) againft his prefent opinion ; 
and the fame point in effedt is faid to be adjudged, Hit. ij Car. l. 
between Hayes and Hayes. But the faid cafe of Vivian v. Shipping, 
as it is reported, Cro. Car. 384. is diredtly contrary; for there Jones 
and Berkley jufticcs held, that it was a condition precedent, againft 
Crokc. And in the cafe of Hayes v. Hayes, as it is reported, Cro. 
Car. 433. there is no fuch point. 

He confidered then the reafonablenefs of the cafe?, that are 
founded upon mutual remedies. And (by him) the bargain of 
every man ought to be performed as he underftood it ; and if a man 
will make fuch an agreement, as to pay his money before he has the 
thing for which he ought to pay it, and will rely upon the remedy 
that he has to recover the faid thing, he ought to perform his agree- 
ment. But on the other hand, if his agreement was other wife, 
there no rcafon that he (hould be compelled to give credit, where 
he did not intend it. And therefore if two men agree, the one 
that the other (hall have his horfe, and the other that he will pay 
10 s. to him for the horfe ; becaufe the one may have an aftion for 
the horfe, yet there is no reafon that the*other fliould have an action 
for this money, before the horfe is delivered. Therefore (by him) 
it is very dangerous to admit proof of mutual promifes, unlefs they 
are reduced to writing; for if upon difeourfe A. and B. agree, that 
si. (hall buy, &c. and B. (hall fell, &c. in evidence this ought 
not to be looked upon, but as a bare communication, Dier 30. 
pi. 203. becaufe fuch expofition of mutual promifes in fuch cafe 
would be very dangerous to trade. Otherwife if it be put in wri- 
ting, for then it (hall be reckoned the folly of the purchafer, to 
agree to pay his money, before he has the confideration of it deli- 
vered to him. There is another cafe 2 Mod. 33. Smith v. She/den, 
againft his opinion ; where the plaintiff agreed to aflign a term for 
years, &c. to the defendant, and the defendant proinde agreed to 
pay to the plaintiff 2 50 1 . and there the court held, that the aCtiOD 
would lie, without averring performance, upon the authority of 
Ughtred ' s cafe, without regarding the authorities now cited by him; 
and they alfo founded their judgment upon a cafe in Stile 186. 
which is intirely different ; for there is no truft in the faid cafe, but 
two diftin& adls are to be done, the performance of one of which 
does not depend upon the performance of the other ; nor is the one 

the 
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the reward of the other, for then there would be a dependance ; 
but the one ought to do his part, and the other his. But it is other- 
wife where the one thing is the confederation of the doing of the 
other ; as here the money ought to bp paid in confederation of the 
releafe, and therefore the execution of the relcafe is a condition pre- 
cedent to the payment of the money ; and fo until fuch time as 
the releafe was executed, nothing was due, and therefore nothing 
could be releafed. 

As to the obje&ion to the declaration, that the plaintiff has not Fault ia a de- 
fufficiently averred, that he has made a releafe, &c. for he ought to claration aided 
have fhewn how he had done it, to the end that the court might 0 y e , ' D8 
judge, whether it was done according to the agreement. He an- 
l'wered, that the declaration in this refpeft might have been better; 
but ncverthelefs the plaintiff has averred it in general, by faying, 
quod performavit omnia in agreamento illo contcnta ex parte fua per- 
Jormanda , though not fo formerly. But then the defendant by 
pleading of the releafe has admitted that it was done, and aided this 
defett in the declaration. The plaintiff in his declaration ought to 
have fhewn the time and place, when and where the releafe was 
executed, and how the equity of redemption was releafed ; and for 
want of that, this declaration had been ill upon a demurrer. Bat 
now the defendant has admitted the declaration to be true, by his 
plea of the releafe. There are ftronger cafes than this of general 
declarations aided by pleading over. 3 Hen. 6. 8. 9 Hen. 6. 16, 18. 

J’afcb. 23 Car. 2. B. R. Bernard v. Mitchell. 1 Vcntr . 114, 126. 

Inch a general declaration held good after plea pleaded ; and the 
c<:fe of Vivian v. Shipping , 1 Roll. Abr. 415* aforefaid, is a cafe in Cro.Car.384. 
point, that fuch general averment, viz. that the plaintiff had per- 
formed all things that were on his part to performed, was good 
after plea pleaded. So here, there not being any duty or demand 
before the releafe was executed, the releafe cannot operate upon it. 

Therefore judgment was affirmed. 

Frekc verf. Thomas. 


D EBT upon bond brought by adminiftrator durante minor i- jntt 33 s. 

tate of an adminiftrator. Upon demurrer to the declaration, | c'cenj 3 ^* 
Mr. Comyns for the defendant took exception, that it appeared upon , j 0 ' myn 

the declaration, that he, during the minority of whom adminiftra- /Uminiftra- 
tion was granted to the plaintiff, was above the age of fevcntcen, 
and fo the adminiftration determined. That this cafe does not differ 0 f an ad mini- 
in reafon from the cafe of an adminiftrator during the minority of ftrfc ‘ or doM 
an executor, which determines at the age of fevcntcen, 5 Co. 29. £tfore thc^e 
nor from the cafe where a woman executrix under the age of feven- of *i of the 

tCC 11 adminiftrator. 



668 


Eafter Term 13 Will. 3 


Uncertainty. 
1 Burro. 321 


No amend- 
ment after 
demurrer* 




teen marries a hufband of the age of eighteen, nineteen, &c. For 
the only thing that the law confiders, is the ability of the perfon to 
adminifter the eftate of the dead, who ought to have the admini- 
ftration of it, which ought to be the fame in both cafes. And in 
Vaugb. 98. the rule of averment of the age of an adminiftrator or 
executor to be under feventeen, is equally put of both. And the 
ftatute of diftributions will make no difference, bccaufe an infant 
may find fureties, though he cannot be bound himfelf. Sed non 
allocatur. For per Holt chief juftice, there is a difference between 
adminiflration durante minoritate of an executor, and of another 
perfon j for an adminiftrator during the minority of a refiduary le- 
gatee ought to be underftood to be during his legal minority. For 
the authority that the adminiftrator hath, is given to him by the 
ftatute j and an infant hath not been adjudged a legal perfon, to be 
intrufted with the management of an eftate. But an executor, 
who comes in by the ad of the party himfelf, hath been adjudged 
capable to adminifter at feventeen. But the law in the expofition 
of a ftatute will not make fuch conftru&ion. And care is taken 
of the adminiftration, by the commiffion of adminiflration during 
his minority to his next friend. And this is the opinion of the ci- 
vilians, and it haB been held accordingly by commifiioners delegates. 
And therefore judgment was given for the plaintiff. 

Fox verf. Wilbraham. 

Intr. Trin. 12 Will. 3. B. R. Rot. 353. 

C ovenant againft the affignor of a term, upon a covenant that 
the leafe was free from incumbrances, and that the affignor 
had not done nor fuffered, &c. and the breach aflighed was, that 
at the feffions held at Cbefter, 4 Jac. the defendant was out- 
lawed. Upon demurrer the declaration was held ill, becaufe it was 
not fhewn, in the time of which King James the outlawry was. 
For per Holt, the pleading ought to be very certain, as to fhew in 
what term the outlawry was ; but this uncertainty of the King’s 
reign was greater. Mr. Chejhyre for the plaintiff urged, that the 
time was immaterial ; becaufe if there was a record of outlawry at 
another time, the judges would certify it, and fuch certificate would 
be good. Hob. 179, 209. Keilw. 193. 1 J 5 rovml. 51, 74. But 
neverthelefs the declaration was for this exception held ill. But 
the court would have perfwaded the defendant, to confent, that the 
plaintiff fhould amend ; but he refufed. Then the court gave day 
to Mr. Cbefhyre, to fearch precedents, that they might grant an 
amendment without the defendant’s confent. And at another day 
he faid, that by the ftatute of 14 Edit). 3. the judges may amend a 
3 word 
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word miftaken by the clerk; which by 8 Hen. 6. cap. 12. was 
extended to the cafe in queftion, that this miftake was the clerk's, 
in tranfcribing the record. And he cited Cro. Car. 147. Holt : 

The cafe there was after verdift. Chejhyre : The words of the aft 
are', challenge of the party, which muft be underflood of a de- 
murrer. Holt contra. Challenge of the party is for arreft of judg- 
ment, But it would be hard to fpoil the defendant’s demurrer, 
where he perhaps demurred for this caule. If the defendant fhould 
join iffue, the plaintiff might amend. After error brought, after Amendment 
verdift he fhall amend, or after a plea in abatement, becauie that after pirn in 
is not final. And the amendment was denied, but the plaintiff aba ‘ en,t " u 
had leave by the court to difeontinue. Ex relatione m'ri 'Jacob. 


Palmer verf. Stavcly. 


/ N debit at us ajfumpjit for money had and received by the defen- s - c - 1 Salk * 
dant for the plaintiff, to the ufe of the defendant. Non afuinpfit Comyni 
pleaded. Verdift for the plaintiff. And now Mr. Mount ague 1 * s - 
moved in arreft of judgment, that the plaintiff had no caule of s c ’- ,2Mod ' 
aftion, the money beiilg received for the ufe of the defendant, j uniatm 
Mr. Brant hivaite and ferjeant Hall compared this to the cafe *of for 

Nofworthy verf. Wildman , 1 Mod. 42. 2 'Keb. 615. and faid, that "d'h^nlede- 
being for money received, it ’fhall be intended that the defendant foidant to 
ought to ufe it, but that neverthelefs he fhould be anfwerable to ufe of the 
the plaintiff for it. 1 Sid. 306. Where the plaintiff ajfumpjit Jol- jw’iu&Mar, 
vere , inftead of the defendant, and held good. That the words, b. R I'snfon 
to the ufe of the defendant, fhould be rejefted after verdift, being v - Ml!ton - 
inconfiftent with the finding of the jury. Holt: We mull rejeft 
the words that are infenfible, and retain thofe that are fenfible. 

Money received by the defendant for the plaintiff is good, and then 
the words, to the ufe of the defendant, muft be rejefted. And 
judgment was given for the plaintiff, niji, &c. 

t 

Proftor verf. Jolmfon. 

Iritr. Will. 3. Rot. 34. r. 

E RROR c. B. *'A feire facias was brought againft the defen- s - c - *. Sa,k< 

dant upon a judgment in ejeftment obtained againft the ca- j, triot 
fual ejeftor, fuggefting that the* defendant fince the faid judgment upon, j«dg- 
ingrejfus eft modo tenet , &c. The defendant being warned comes 
in, and pleads nul tiel record. Upon which the record being “e’esiui"’ 
brought in, judgment was given in C . B. for the plaintiff, quod tjeflor, lies 
baberet executionem, &c. Upon which the defendant in C. B. 

8 H brought 
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^brought error in B. R. upon the faid judgment. And Pratt fer- 
jeant argued, that a Jfeire facias wotdd net lie in -this cafe; becaufe 
-at common law a feire facias lay only in real actions, 2 fnR. 469. 
Againft which it was argued by Mr. Cbejhyre , that .the -a&tea well 
lay, and that -the judgment was well given. And tie Cited Ra 0 . 
Entr, 367, 590. Co. Entr. 630, -632. Form, flacit. 3*8. Remit 
f>lead. 652. b. 653. b. Pafch. 25 Car. 2. B.R. Rot. 392. 

Holt chief juftice. The meaning of Coke in 2 Infi. 469. is only, 
that a feire facias did nbt lie at. common law upon a judgment for 
debt or damages; but this feire facias founds in the realty, and a 
J'cire facias lay at common law upon a judgment in an adion real 
or mixed; as a man might have had a feire facias at common law. 
upon a judgment in affize And though the term recovered is per- 
fonal, quatenus it is a chattel ; yet it is real, quatenus it concerns 
land. The reafon of the feire facias is, becaufe the land is bound 
by the recovery, and that makes a title to the recoveror. If there 
is tenant for years, reverfion in fee, tenant for years is o lifted, and 
he in reverfion diffeifed ; at common law the remedy for the tenant 
for years was ejeftment, and affize for the reyerfioner. Then if the 
leffee for years obtain judgment againft the difTeifor for the term, 
that makes him a title ; and if it happen, that the judgment is not 
executed in the life of the difTeifor ; the termor fhall not lofe the 
benefit of his recovery, but he fhall 'have a feire facias againft the 
terre-tenants ; and if they have title paramount the recovery, they 
fhall avoid it ; if they claim under it, they are eftopped, as for 
the purpofe the heir of the leflor, 0 §c. It is abfolutcly neceflary 
that a fire facias fhould lie in this cafe, becaufe there is no other 
means to execute the judgment, if die parties -die, or are changed. 
But in judgments for debt or damages, the judgment might nave 
been cxecuted at common law by action of debt upon the judg- 
ment. Therefore upon the reafon of the law, without eonfidera- 
tion of precedents, a feire facias will lie in this cafe. Upon ttie 
feire facias the terre-tenanq will have notice, and feire feci ought 
to be returned ; and therefore it ia not To hard as the ferving the 
tenants with a copy of the declaration in eje<fttoent. *The feire fa- 
cias may be general againft the terre-tenants, and leave it to the 
fheriff to return who are terre-tenants; or it may bte fuggefted in 
particular, who they are, as here. And they, being ftrangers to 
the judgment, may falfify ; or if they claim uader the defendant, 
they are bound by i{. Judgment was affirmed vifi, &c. 


Mitchell 
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Mitchell msrf. Harm. 


S. C. I Salk. 
I Roll. Abr. 


I N debt open bond, with condition to perform the award of A. *61. 

and B. ita yvo/they made their award tm .or before the twenty- 
ninth of 'June, and if they made no awaf d, then to- perform the ir»f U 6miWa 
■umpirage of him whom A. and B. Ihoutd dedt, Qfc. Upon «»/*** “^ e »- 
agard pleaded, the plaintiff replies, that A. and B. upon thetwew- * £ IU 
ty- ninth of June i ere£ted C. to be umpire, and that he had made u be 
his umpirage, &c. and affigns a breach &c. And upon demurrer, “* d h e ^°£ e 
exception was taken, that A. and B. had all the twenty -ninth of , B * 

June to make their award. Bed non allocatur. For fer Hdt they do not 
chief juftice, If a fubmiflion be made to A. and 'A. ita quod they 
make their award before Midftmmrr, and if they do -not agree, ,, they dull 
then to fuch umpire as they mall chufe, fo as he make his urn- ebufc, fo a 
pirage before Mt&fummer , and an umpirage rs made accordingly, t*. 
it is good ; becaufe the arbitrators have determined their power fore the ftrft 
before by eledting the umpire. And fo it was refohed in the caf e 
of T leaflet on v. Travers. But if the umpire beamed in the fub- LdWnukei 
million, he cannot make his. umpirage, before me time is expired h >» umpirage 
which is given to the arbitrators to make their award. Judgment 
for the plaintiff ntfi, 6? c. Rx relatione w'ri Jacob.. Tw,fj« 0 n v. 

Travers. 

» Lev. 174. 

Wilmot verf. Tyler. 


T HE plaintiff brought an appeal agairuft the defendant for s. C. > Salk. 

the murder of her huiband. The defendant pleaded a con- f 2 3 Mod l6 
vision of tnanflaughter, and clergy had. And after leveral esxcep- 0 * 4 ’ * 
turns taken to the pita by Mr. Earle, which were over-ruled, the * 1*. 
queftion was* whether the court Ihould give final judgment upon p * 
the plea in bar, or only judgment to abate the writ, there being a judinent find 
fault in it j there beiagapnly eleven days between the ttjli and re- u p°° a p'«» 
turn of it. And ptr Molt chief juftice, final judgment fhall be ISe 
men. For though the writ be ill, fo as an outlawry upon it would faulty, 
be erroneous 1 yet having appeared and pleaded in chief, and not 
having infixed upon that, he has loft the advantage of it. Now 12 Mod. 451. 
there ought to be fifteen days between tbp tejSeand return of ori- 
ginal writs, and .there is here but eleven. And the reafon why 
there ought to be fifteen, is in two Itfl. 267. becaule every day a 
man may go a day’s journey, which in law is accounted twenty 
miles, ana is called ditta ; and according to the fame computation 
fifteen days are a convenient time for a man to appear, in whatfo- 
cver part of England he lives. According to this is Brail, lib. 3. 

* 35 - 


.•at 



1 35. lib. 4. 238. And it was reafonable, that a man Ihould have 
convenient time j and if he had not, the procefs was looked upon 
as too ftrait, and erroneous. But if the defendant appeared, and 
pleaded in chief, and did not take advantage of it, he made it 
good. 9 Ed. 4. 1 8. In cafe of a feire facias upon a fine, which 
partakes of t.he nature of a real action, the fine (hall be good al- 
though there be not fifteen days between the tejU and the return of 
the original j it appears in the laid book, that this is a received doc- 
trine, though there is fome diverfity of opinions. 12 Ed. 4. 1 1. 
But if .the defendant pleads the ihortnefs of the time between the 
tejle and return, or in afiize pleads nient attach per quinzime jours 
then the writ will be ill : but if he anfwers, and does not take 
advaqtdge.of it, -the writ will be well enough. And an acquittal 
upon a bill .of appeal, or a bad indictment, is no bar. Judgment 
Arraignment was given for the defendant. And Mr Earle moved, that he 
'mai frtcaih m arra *g n defendant de novo in cujlodia marrefcalli , and had 

"ppcii * ' leave to do it, and did it accordingly. But note, that the court 
refented this proceeding of Mr. Earle, as vexatious, and unbecom- 
ing a man of thyjrofefiion of the law and the chief juftice gave 
him a very fever* rebuke. ♦ 


* 

Rex verf. Doufe. 


Indictment 
does not lie 
againft a man 
for keeping 
fchool with- 
out licence of 
the bilhop. 


T HE defendant was indided for having kept a fchool with- 
out licence of the bilhop of the dioccle, &c. contra jonnarn 
Jlatut. Upon which Mr. King moved to qualh the indictment 
(being moved hither by certiorari) and the exceptions that he took 
the lalt term were, 1. That there was no ftatute, that prohi- 
bited keeping fchool without licence, but 1 J. 1. cap. 4. par 9. 
and the faid aCt preferibed a patticular punilhment, viz. forfeiture 
of, &c. 1 herefore it was not an offence indictable, being a new 

offence. 2. This ' indictment was found before the juftices of 
peace at the quartes-feflions, and they have no power by the aft 
and therefore it was void* 3. This fehom was not within the ad. 


of James I. becaufe the aCt extends but to grammar fchools, and 
this fchool was for writing and reading.. And afterwards, in, this 
term, after a rule made, that caufe Ihould be (hewn upon notice, 
why, &c. the indiCtmept was qualhed. 


Archer’s 


<573 
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Archer’s cafe. 

S IR Bartholomew Shower moved for a habeas corpus, to be di- Habeas corpus 
retted to John Archer of JVelford in the county of Berks efquire, <° bring « 
fon of judge Archer to command him to bring the body of Mrs. 1^' 
Eleanor Archer his daughter, being kept in her father’s houfe by by her father, 
her father, and by him barbaroufly abufed ; upon producing a letter 
written by the faid Mrs. Archer to her mother (who was Separated 
from her hulband) teftifying that file was feverely ufed. On the 
other fide, another was produded, by which (lie declared before, 

God, and offered to confirm the truth thereof by taking of the 
facrament, that he uled her very well. And the court grant- 
ed a habeas corpus, to have Mrs. Archer prefent in court, to exa- 
mine her, returnable immediate. And at another day upon exa- 
mination of Mrs. Archer herfelf, (he affirmed, that fhe had no 
caufe of complaint againft her father ; and therefore no order was 
made in it. 

Note ; Mr. Northey faid, that in the cafe of the lord Leigh of 
St one ly a habeas corpus was granted, only upon the letter of my 
lady Leigh. And per Holt, without doubt a habeas corpus may be 
granted upon the fight of a letter. 

Mitchell verf. Broughton. 

Intr. HilL l 2 Will. 3. B. R. Rot. 506. 

% 

I N afjumpjit upon a fpecial promife to transfer* flock in Upon the 

the plaintiff declared upon an agreement in writing, by which ^-jobbing 
the defendant agreed in 1692. in confideration of—— to transfer Ante 316. 
fo much flock to the plaintiff or order upon requefl ; and he . 

{hewed a requefl, &c. ■ " ■■■■■ - and averred that the defendant had 
not transferred. The defendant pleaded the att of 8 & 9 of this 
King, cap. 32. againfi flock- jobbing. The plaintiff demurred. And 
it was urged, that this contrctt was within the faid att, becaufe, 
it may be, the transfer was not to be made before the — ■ - day 

of— ———But per Holt , the faid att fliall be taken flrittly, . 
becaufe it deflroys bargains, and therefore if the requefl was before 
the faid day, it is well enough. A fccond. exception was to the 
declaration, becaufe the plaintiff has not averred, that the defen- 
dant has not paid • • '■■■■■ to the plaintiff’s order. Sed non allo- 
catur, for that ought to come of the other fide, if payment was 

8 1 made 
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Goods levied 
upon a levari 
facial OOC of 
the hundred 
court ought 
not to be de- 
livered to the 
plaintiff. 


S. C. 3 Salk. 
*74. 

Cates B. B. 
44 *• 

Holt 95c). 
Waiver of the 
plea. 


S. C. 1 Salk. 

7 *- ^ 

S. C. Corny ns 

114. 

Submiflion to 
an award in 
purtuance of 
the late aft. 


made to the order of the plaintiff. Judgment nifi, (sc. for the 
plaintiff. See the cafe of Smith v. Wejlall. Ante 316. 


Horne verf. Hunter. 

Intr. Trin. 12 JVill 3. B. R. Rot. 446. 

T Refpafs. The defendant juftified under procefs in the hun- 
dred court againft the plaintiff, upon a plaint there levied, 
and judgment againft him, and the goods, for which the adtion 
was now brought, levied in execution by levari facias , and deli- 
vered to the plaintiff in the adtion there, (Sc. The plaintiff de- 
murred. And the plea was adjudged ill, becaufe the goods levied 
in execution were delivered to the plaintiff in execution, which 
could not be. And therefore judgment for the plaintiff. 


Weft verf. Weft. , 

T H E plaintiff brought an adtion upon his cafe againft the 
defendant, mayor of Banbury , for having made a falfe re- 
turn to a mandamus, &c. The defendant pleaded, that he was not 
mayor at the time of the emanation of the writ. And upon mo- 
tion concerning the waving of this plea, and pleading the general 
iffue. Holt chief juftice [held, that this plea amounted to the ge- 
neral iffue, being only a denial of a matter of fadt alleged in the 
declaration. And per curiam, if a man pleads the general iffue, 
and that is not entered ; he may wave it, and plead fpecially 
within four days j and Sunday fhall not be reckoned one of the 
four days. But Sunday is reckoned one of the fifteen days upon 
the return of writs, &c. 


Checfly verf. Baily. 

T H E parties entered into mutual bonds, with refpedtive con- 
ditions, that they refpedtively fhould ftand to the award 
to be made to J. S. of, CSc. and if they fhould confent, to make 
that fubmiffion by rule of court, according to the late adfc of par- 
liament, that then the bond lhall be void. And now a mo- 
tion was made, that this fhould be made a rule of court, upon 
affidavit of the execution of thefe bonds. But it was. oppofed 
by Sir Bartholomew Shower , becaufe it was only parcel of the 
condition, and his client would rather forfeit the penalty of the 

bond. 
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bond. And per curiam , the confent to make a fubmiflion a rule 
of court ought not to be a part of the condition, but only in- 
ferted in the condition, by the late aft. But neverthelefs Holt 
held, that this was a plain evidence of the confent of the parties ; 
and if it were not fo, the condition would fignify nothing ; for 
no fubfequent confent afterwards would be futficient within the 
Aft. And a rule was made, that it (hould be made a rule o.f 
court, niji, &c. Upon which Shower urged, that the award was 
made by the arbitrators partially. Whereupon day was given to 
hear both parties as to that, &c. 


Trinity 




w 

ry i 

Term. 

13 Will. 3. B. R. 1701. 



Rex verf. Inhabitantes Mile-end. 


Attachment is 
not grantable 
for non per- 
formance of 
an old order 
of juftices 
confirmed in 

B. R. 


B Y the aft 30 Car. 2. cap. 3. which prohibits the burying 
in linen, under the penalty of 5/. the one moiety of this 
is given to the informer, and the other moiety to the poor 
of the parilh. Mile-end is a hamlet of itfelf, and has 
diftinft officers, and a chappel of eafe, but lies within the parilh of 
Stepney. The Jews have a burying place there in Mile-end. And 
the juftices of peace in 36 Car. 2. made an order at their fefiions, 
that the church-wardens of Mile-end Ihould give account of their 
receipts of the buryings arifing within their precinft to, &c. to the 
end that there might be an equal diftribution through the whole 
parilh j which order being removed heretofore in the time of 
Charles II. into the King’s Bench, was confirmed, and the church- 
wardens of Mile-end accounted accordingly for lbme time. But 
the prefent church- wardens of Mile-end not having accobnted ac- 
cording to the faid order, Mr. Moxon moved laft term for an at- 
tachment to be granted again ft them, for not accounting according 
to the faid order, it being confirmed in this court, and fo a con- 
tempt of this court. And a rule was made to (hew caufe. And 
now the faid rule was difeharged, and an attachment denied, be- 
caufe application ought to be made to the juftices for a new or- 
der, ana that is the proper remedy. And the whole court held 
the order juft and good. 


3 


Selby 
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Selby verf. Clarke. 

M R. Broderick moved for a prohibition, to be directed to the M«hj for 

fpiritual court of-- — to ftay a fuit there againft the 

plaintiff for tithes of hay and lambs; fed, dropped and nourifhed Bunb*jo8. 
upon the plaintiff* s land, &c. upon fuggeftion of a modus , that in 
eonfideration that they ufed to pay the tenth lamb of all the lambs 
dropped in their parifh, they ufed to be difeharged of the tithes of 
all lambs there fed, &c. and as to the tithes of hay, it fuggefted 
a cuftom within the parifh, that if any parifhioner fed his fheep 
with his grafs until June and Augujl, that then he might mow 
the coarfe grafs, with which they fed their fheep in the winter, 
whereby the parfon had uberiores decimas of the fheep, &c. And a 
rule was made, to fhew caufe wherefore, &c. And now Mr. 

CbeJJoyre againft the prohibition urged, that this was a plain pre- 
feription in non decimando, becaufe nothing was payable, if there 
were not ten lambs ; like the cafe of Delman v. Barton, i Rod. 

Abr , 648. C. 4- 1 Mod. 229. 

But Mr. Broderick e contra urged, that this was a good modus, 
becaufe by the canon law diftribution ought to be made of the tithes 
of lambs, at the places where the fheep had been all the year ; and 
therefore the parfon not having right to every tenth lamb, becaufe 
fome of them might be but newly bought. The plaintiff paying 
every tenth lamb, might well in eonfideration thereof prelcribe to 
be difeharged of the lambs there fed. And he cited 1 Roll. Abr. 

648. C. 1, 649. pi. 7. But per Holt chief juftice, the tenth lamb 
is due to the parfon by common right. And though they may 
make diftribution in the ecclefiaftical courts, that is only among 
the parfons themfelves, but does not concern the proprietor of the 
land, who ought to pay the tenth lamb to the parfon by the com- 
mon law; and therefore this cuftom cannot be efteemed by this 
court as beneficial to the parfon, and confequently it is no ground 
for a prohibition. But this cafe differs from the cafe cited by 
Chejhyre , becaufe wool is feverable, and every part of it tithablc, 
and the parfon may have the tenth ounce, or part of an ounce, 
but lambs are intire. But this is not a prefeription in non deci- 
mando, becaufe under the tenth tithe is not due. And therefore 
this is not a modus in non decimando, but no modus at all. 

2. As to the modus for the hay, Chejhyre urged, that it was a 
plain non decimando. And for that he cited 1 Roll'. Abr. 650. pi. 1 3. 

Cro. Jac. 47. Moor 683. And the court held it to be a void 
cuftom, and therefore the Tule was difeharged. 

8 K 


Parker 
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Parker verf. Atfield. 

Intr. Hil. 1 2 Will. 3. B. R. Rot. 464. 

> 

8. c. 1 Salk, ry-' H E plaintiff brought an adtkm of debt againft: the defen- 
3 , i)»n» Abr X dant as executor to J. S. upon a bond of the faid y. S. 
3«5*p V *o. * The defendant pleaded in bar a judgment for tool, recovered 
39 +- p- «7* againft the faid J. S. by 7. N. in his life-time, and that he hath 
12 ' not affets above 5 /. which he detains ergo- fatufa&ionm of the 

Debt againft laid judgment. The plaintiff replies, that J. N. would have re- 
be ' kadsT cc * vei * lz *‘ * n ^ ffttisfaftion of the faid judgment, and that the 
judgment «/- defendant refufed to pay it, but keeps the judgment on foot by 
tra ft. fraud, to defraud the plaintiff, &c. The defendant rejoined, that 
repifes.Tept he had not a ff ets » hut to the value of 5 /. Upon which the plain- 
on foot by tiff demurred. And Mr. feijeant Cartbew for the plaintiff argued, 
fraud ; thede- that the rejoinder was ill ; becaufe the defendant ought to have 
tolraverfe^* traverfed the fraud. For the plaintiff is not concluded by his 
that. allegation of affets but to 5/. but by the plea of the judgment he 

Se« Latch. a( j m i ts that he has affets to the value of 100 1 . the fraud not being 

Keb. 76 *. traverfed. 

Lord. Hard. 

21 9 * Acberly e contra for the defendant faid, that this plea did not 

admit affets for 100/. becaufe if the defendant had not any affets, 
yet he ought to have pleaded this judgment, and not to have left 
the judgment to go by default againft him. • For in fuch cafe if 
affets afterwards fhould come to the hands of the executor defen- 
dant, no advantage could have been taken of that judgment not 
being pleaded, and fo he would be liable to the faid judgment, and 
to the plaintiff alfo, whereas perhaps he might not have affets to 
fatisfy either of them. [See the cafe of Rock v. Layton before, 589.] 
But per curiam, judgment ought to be given for the plaintiff. For 
though it be true, that the defendant ought to plead the judgment, 
yet he ought alfo to plead truly, how much is due upon it, and 
that he hath not affets to fatisfy. And in this cafe not having 
pleaded truly in this plea, he ought to have traverfed the fraud 
alleged in the replication. For now by pleading over, he has ad- 
mitted that it was kept on foot by fraud. For the allegation, 
that he has no more than 5 /. affets, does not conclude the plain- 
tiff, but his replication ought to be anfwered. In this cafe if the 
defendant had joined iffue upon the fraud, if it had appeared upon 
the trial, that the defendant had not affets to pay the 12/. he would 
not have been charged, but by dire&ion would have had a verdidt 
for him. And per Holt chief juftice, if there are three judgments 
againft the teftator, each one for 20/. the executor has affets but 

to 
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to the value of 20/. if he pleads thefe three judgments, and one 
of them is ill pleaded, or upon iflue joined one of them is found 
again ft the executor (though in fad perhaps he has but 20/. 
which will not be fufHcient to fatisfy the other two judgments of 
20 /.) yet by pleading the three, it is an implicite confeftion of a to* 163. 
affets, more than the two judgments ; and therefore in fuch cafes 
judgment ihall be againft him for the value of the faid judgments. 

Which Could juftice agreed. But ( per Holt ) if the executor 
pleads three judgments, Ofe. and the plaintiff takes judgment to 
have execution when affets happen farther than what will fatisfy 
the three judgments, the executor at the fame time having but 
20 /. and afterwards 40 /. aflets come in to the executor ; the 
executor (hall not be liable, until more affets happen, becaufe the 
plaintiff did not take judgment to have execution of affets generally 
when they Should happen, but of affets over what would fatisfy 
the judgments. But the more fafe and juft way for an executor, 
is to plead truly, how much is really due upon a judgment. And 
Holt cited Pafch. 23 Car. 2. B. R. rot. 339. Walpole v. Pri- 
de aux, in point. Judgment was given for the plaintiff. Gould juf- 
ftice cited W. Jones 91. Veal v. Gatefdon , as a cafe in point, and 
which had been always approved. 


Almanfon verf. Davila. 

U P O N a motion in this cafe Holt chief juftice faid, that he Comm °" b,iI 
had known it held by the court, that where the plaintiff “a™after 
was nonfuit for want of a declaration, and afterwards brought an- nonfuit in a 
other adtion for the fame caufe, that he fhould have but common fo,mcr ‘ 
bail to the faid a&ion. 


Weeks verf. Peach. 

R Eplevin. Avowry thereupon. And a fpecial demurrer to s _; C- ,Sa * k * 
the avowry. Motion was made at the fide bar, to have u' Iw . I2lg . 
leave to amend, loci inftead of locus in quo, Ofc. there being two Amendment 
places in the declaration. And a rule was made, to (hew caufe. Off. 

And Sir Bartholomew Shower (hewed caufe, that they demurred Sud* 'amend - 
for this reafon, and that fuch amendment cannot be made after ment * 4,en0w 
demurrer, without confent, and he would not affent. Cur accord, “ay o' pay- 

And the rule was difeharged. mem ot cofli. 

&c. 


May 


6 8o 
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May verf. King. 

Intr. Pafch. 13 Will, 3. B. R. Rot. 165. 

s c. Cafe* TNdebitalus affumpft for 50 /. The defendant pleaded, that the 
s. R . 537. f plaintiff and he came to an account, and that the plaintiff was 
General iffue, f oun£ j j n arrcar ^ <r< and that then it was agreed between them, 
that the one fhould be quit again ft the other, except the 5/. 
The defendant demurred. And exception was taken to this, that 
it amounted to the general iffue. Againft which Cart hew ferjeant 
for the defendant cited 1 Mod. 205. 2 Mod. 43. as a cafe in point, 
that fuch plea is good. And at another day Sir Bartholomew 
Shower for the defendant faid, that this was but form, and there- 
fore good upon a general demurrer, it not being (hewn for caufe. 
He cited 2 1 Ed. 3. 17. 3 Cro. 900. Cro. Jac. 130. Rajl. 

Ent . 429. 10 Co. 88. There are feveral things which may 

' either, be pleaded fpecially, or given in evidence upon the gene- 

ral iffue, as a rcleale, c c. But per Holt , this ought not to be 
pleaded fpecially, but amounts to the general iffue, and might have 
been given in evidence upon it. But at another day the plea was 
waved by confent, and the defendant pleaded to iffue. 

• 

The prefident and college of Phyficians verf. Salmon. 
Intr. Mich. 8 Will 3. B. R. Rot. 349. 

8. C. i Salk, nr' H E plaintiffs by the name of the prefident and college or 
4 Mod -- JL commonalty, &c. brought an adtion of debt againft the de- 
Iktub/the fendant for 5 l. per month, for having pradtifed phyfick without 
college of licence. Upon demurrer to the declaration Mr. Mountague for the 

1 defendant argued, 1 . That this adtion could not be brought as here, 

* 4 ' ** but ought to be brought in the name of the prefident alone, or of 
the college alone ; the words of the charter of Henry VIII of in- 
corporation being, quod ipji per nomina praefdentis collegii feu com- 
munitatis, &c. might fue and be filed, which words, per nomina , in 
the plural number, and not nomen, fhew that they are two di- 
ftindt names. Befides, that the prefident and college are diftindt ; 
for by 32 Hen. 8. cap. 40. the prefident of the college, &c. fhew- 
cth, (Sc. 1 Mar. 2. cap. 9. enadts, that when the prefident of the 
college, (Sc. lliall fearch, &c. The charter of Elizabeth, which 
gives power to have a body, (Sc. to anatomize, grants to the pre- 
fident collegii Jive communitatis j whereas if they had been incor- 
porate with him, it ought to have been collegio . 

1 


Againft 


68i 


Trin. Term 13 Will. 3. 


Againft which it was argued for the plaintiff by Mr. Cle/tyre, 
that they being incorporated by the name of the prefident and col- 
lie or commonalty, and having capacity given them, to purchafo 
by the faid name ; in confequence it gives them power to be fued, 

■and to foe, by the faid name. For where a corporation is created, 
with ability to purchafe, they (hall have power to foe as inci- 
dent* *0 Co. 30. b. 1 Roll. Abr. 513. Then the fobfequcnc 

claufe which follows, 6?<r. is not reftridive, but only additional, 
and will not take away the right, to foe by the name of the cor- 
poration. 11 Hen. 7. ad. Fit zb. brief e 485. 5 Edit). 4 20. 

1 6 Hen. 7. 1. 29 Hen. 6. 4. 44 Edw, 3. 6 . b. 13 Hen . 7. 14. 

He agreed, that the adtion might be brought by the prefident alone, 
or by him and the college or commonalty, as here ; but there is nq 
precedent of an action brought by the college. And the whole 
court held the adtion well brought here. And per Holt chief ju- 
ft; ice, if it had been a new cafe, he fhould have been of opinion, 
that the adtion could not be brought in the name of the prefident 
only, but by the reafon of the law they all ought to join, becaufe 
they are made a body aggregate of a prefident and commonalty, 
and have power to purchafe, and it is proper for them to bring 
aiftions in the name of the head and body, efpecially the penalty 
here being given to the prefident and college ; but it has obtained, 
to bring it in the name of the prefident alone. Cro. Car. 256. 

But the manner here is more proper. And the refolutions in Cro. 

0?r. are founded upon a miftake, for the word nomina in the faid 
claufe means only that they are feveral words, though as a name of 
corporation they are but one j and the word et is omitted, which 
is in the name of the corporation. Coke fays in Sutton's Hofpital 
cafe, 10 Co. 29. b. that a corporation muft have a name, which is 
true ; bat that ought to be underftood, either by patent of incor- 
poration, or arifing from the nature of the thing j as if the King 
fhould incorporate the inhabitants of Dale, and give them power to 
ele£t a mayor ; though no name of corporation be mentioned in the 
patent, yet their name ought to be, mayor and commonalty, or 
mayor and burgefles. The corporation of the town of Norwich 
have been, ever fince the time of Henry IV. known by the name of 
the mayor, fhcriffs and commonalty, the patent having deftroyed 
the four bailiffs that they had before, and eredted this new corpo- 
ration of mayor and fhcriffs, and yet no foch name is given them 
by the faid charter. 

2. A fecond exception was, that it was faid in the declaration, saiutt repug. 
that the defendant by the fpace of fo many months ante exbibi - nant 14 vom1, 
tionem billae , fcilicet the twenty-third of Augujl pradtifed phyfick, 
f 3 c. which was impofiible ; but it ought to have been from the 

8 L m twenty- 
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twenty-third, &c. To which it was anfwered, and agreed by the 
court, that the words, twenty-third of Augujl, coming in after a 
fcilicet , if they were repugnant to that which went before, fhould 
be rejeded,* and then the declaration would be good for fo many 
months ante exhibitionem billae. 

F.*«reifcd 3. A third exception was, that the declaration was ill, becaufe 
Pty c • i t f a y Sj that the defendant exercuit et adbuc exercet, which is too 
general ; for it ought to have fpecified, in what he exercifed phy- 
fick, to the end that the court might judge whether he exercifed 
phyfick or not. Farther, that 34 & 35 Hen. 8. cap. 8. gives 
power to particular perfons, as perfons having knowledge of the 
nature of herbs, to pradife fome forts of phyfick, viz. to admi- 
nifter drinks for the done, &c. without incurring any penalty ; 
and perhaps the defendant pradifed within the faid ad, and then 
he will be exempt from any penalty of 5 /. per month. Befides, 
that the jury cannot be proper judges of what is pradifing phyfick ; 
nor can the defendant know what defence to make to a charge fo 
geoeral. And in jR afl. Entr. 426. it is fhewn in what, (Sc. To 
which it was anfwered for the plaintiffs, and agreed by the court, 
that the offence, made fuch by the ad, is the exercifing phyfick, 

and it is fufficient to lay it in the words of the ad. As in an in- 

didment upon 5 Eliz. cap. 4. it is fufficient to fay that the defen- 
dant exercuit fuch a trade, without (hewing what peculiar ad he 
did. And the generality of the charge is no inconvenience to the 
defendant, becaufe the proof is incumbent upon the plaintiffs. 
And if there is any thing contained in another ad for the benefit of 
the defendant, he ought to plead it j or he may give it in evidence 
upon nil debet pleaded. 

Debt will lie 4. A fourth exception was, that debt will not lie, it not being 
fr/ftetute for ? ,vcn *7 ,bc ftatutc > but an information at the fuit of the King, 
the perfon to Debt is given by 25 Car. 2. cap. 2. for the penalties for not having 
whom it i* taken the oaths, and ufually in all penal ftatutes. To which it 

i ’" en * was anfwered, that where a certain penalty is given by a ftatute, 

the perfon to whom, &c, (hall have debt by conftrudion of law. 
And the cafe upon 2 £? 3 Edw. 6 . cap. 13. of tithes is a Wronger cafe, 
the treble value founding in damages, and not being given in cer- 
tain to any perfon by the words of the ftatute. And the cafe in 
Cro. Car. 256. is as the prefent cafe is. Which was agreed by the 
court. But Holt thief juftice faid, that the cafe of debt for tithes 
upon the ftatute of Edward VI. was at firft a ftrain, becaufe it gave 
an adion of debt, whereas the ftatute gave but treble damages; 
but the party fhould rather have had an adion upon the fta- 
tute. 


. 5- A 


Trim Term 13 Will, 3. 


683 

5. A fifth exception was, that the a&ion was brought Hit. 5 Will, 

6? Mar. the entry Mtch, 8. which was two years after the death p^c of 
of the Queen j and the memorandum was, that they profecute for dedar«iq», 
the King and the late Queen. But to that Holt chief juftice an- t* 
fwered, that it was no part of the declaration, and might be j nte J24 ', 
amended. 

6. A fixth exception was, that this atftion ought not to be Tam qua*. 
brought tain quam, no action being given to the King. Sed non 
allocatur. For per curiam, the precedents are the one way -and the 
other. 

7. The feventh exception was, that the charter confirmed by Varisnca. 
the adl is, that no perfon fhall pradife, &c. without licence under 

the feal of the prefident or college ; and the averment is, that he 
had no licence under the leal of the prefident and college ; which 
is a variance. But held well enough. And judgment was given 
for the plaintiff nif, (sc. 

Between the petrifies of Caifter and Eccles. 

U PON orders removed by certiorari, the cafe was thus: As. C. iSaik. 

poor child was bound apprentice to a man at Caifer. He Miee 
afiigned him to B. who lived at Eccles ; and there he completed t tfg n ed gains 
the fervice of the refidue of his apprenticelhip. And the queflion » 
was, whether the child Ihould not be fettled at Eccles , where his 
fecond mailer lived, to whom he was afiigned ? And the jultices s. P.jjpr- 
at the feflions held that he Ihould not, becaufe the apprentice is not 
aflignable. But per Bolt chief juftice, though that be true, yet 'p'ttmkinnm. 
the firft mailer might alfign his apprentice j and though that would Dt-v»« and . 
not pafs his inteceft in the apprentice, yet it is a good contrad, 
that the apprentice Ihould ferve the fecond mailer during the time, 
though the words are only grant and alfign •, like the cafe of af- ^ Wiifon </». 
figning a bond, though it be not aflignable in point of intereft, yet lo -'" , ‘* 1 ' 
it is a covenant, that the aflignee lhall receive the money to his 
own ufe. To the fame purpole is the cafe of Deering v. Farringdon , 

26 Car. 2. 3 Keb. 304. So here this afiignment . is a good agree- 
ment between the firft and the fecond mailer, that the apprentice 
fhould ferve the time with the fecond. And fo it is a lervice as 
apprentice, and fo makes a good fettlement. 

Note, that the binding in the apprenticelhip was in 1686, the 
afiignment in 1688, before 3 £? 4 Will. & Mar. cap. 11. But 

the 
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the chief juftice did not regard the time, in delivering the refolu- 
cioh of the court. 


Blackborough verf, Davies. 


s. c. 1 S«ik. T\Awbeney Bentley being poflelfed of a confiderable perfonal eftate, 
| 8 C*Comyiu ^ died inteftate, leaving his grandmother and an aunt his next 
96. of kindred. The fpiritUal court granted adminiftration to the grand- 

^anfadwini mot ^ cr * Upon which a motion was made for a mandamus to be 
ikltwa. dire&ed to the faid fpiritual court, to command them to grant ad- 
miniftration to the aunt, as more near of kindred than the grand- 


mother. And this cafe was feveral times ftirred at the bar by 
Mr. Broderick and Serjeant Darnall for the mandamus , and. by 
Sir Bartholomew Shower and Mr, Cbejhire e contra . And it was 


argued for the mandamus , that the aunt is more near of kindred 


than the grandmother, and therefore the fpiritual court has no au- 
thority to grant adminiftration to the grandmother, being contrary 
to the ftatute of Henry 8. That the ordinary having granted ad- 
miniftration wrongfully, he ought to reflify it. That this could 
not have been queftioned before 3 1 Edw. 3. cap. 11. becaufc until 
the faid time the adminiftrator was but a fervant of the ordinary j 
but now by the faid ftatute the ordinary is obliged to commit ad- 
miniftration to the neareft and moft lawful friends of the deceafed. 


The 21 H. 8. cap. 5. gives him election, to fuch of the neareft 
in equal degree as he will. But if the neareft of kindred at the 
time of the death of the inteftate be difabled by attainder, &c. and 
afterwards the faid difability is removed, the ordinary ought to 
grant adminiftration to him ; bat if he has granted adminiftration 
before, pending the difability, it is made a queftion, in 1 Sid. 371. 
OJIey v. Beji, if the adminiftration ought not to be repealed, before 
it be granted in the faid cafe to fuch next of kin, becaufe an in- 
tereft is vefted. But the difference is, where adminiftration is com- 
mitted to the next of kin, and where to a ftranger. In the latter 
cafe a new adminiftration ought to be granted without repeal of 
the former, and the very a& of the new grant will be a repeal. 
1 Anderf. 303. Ow. 50. Cro. Eliz. 460. becaufe the ordinary has 
never well executed his authority. And therefore, though in Pack - 
man's cafe it was done upon citation, 6 Co. 1 8 . yet it does not fol- 
low, that it might not have been done without it j Of which opi- 
nion is Popbam, 3 Cro, 460. And if the ordinary ought to do it 
without citation, the King’s Bench will grant a mandamus, to 
command him to do it} and the rather, fince he has proceeded 
•contrary to the ftatute. Bolides, that the mandamus does not 


confine him to do it iu any particular manner ; therefore they may 
1 do 
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do it by citation, if that be more proper. Farther adminiftration 

may be granted in vacation time, before application can be made 

here for a mandamus. But after great consideration a mandamus 

was denied by the whole court. And per Holt chief juftice, in 

vacation time one may refort to the Chancery, and upon fuggeftion 

•that the fpiritual court proceeds to grant adminiftration to a wrong Prj'iibiuon to 

perfon, may have a prohibition ifluing from thence, returnable in 

the King’s Bench or Common Pleas. The authorities cited are tion. 

grounded upon a reafon that is not law at this day ; for now the 

adminiftrator is not a lervant to the ordinary, but has a fixed in- 

tereft, as well as an executor who is appointed by the party him- 

felf. Though the ordinary is reftrained by the ftatute 21 Hen. S. 

cap. 5. to grant adminiftration to the next of kin, yet he is not fo Adminiitn- 

far reftrained, as to make a nullity of the adminiftration, if it be ted comr»ry" 

committed contrary to thedirc&ion of the act ; for if it were void, to iheiUiuie 

all difpofttions of the goods of the inteftate, pending the admini- isnotvoUi - 

ftration, and before it was repealed, would be void ; and after it 

was repealed, the fecond adminiftrator might have trover for the 

goods, which cannot be. If adminiftration he committed to a 

creditor, and afterwards repealed at the fuit of the next of kin, the 

creditor fhall retain againft the rightful adminiftrator, and all dif- 6 Co - ,8 - 

pofitions of the goods, Gfe. pending the citation, fhall be good. 

And it is not like the cafe of a grant of adminiftration by the 
bifhop of an inferior diocefe, where the inteftate had bona notabillia 
in divers dxocefes ; for there fuch adminiftration is abfolutely void, 
but here there muft.be a citation to repeal the letters of admini- 
ftration. It would be a good return to a mandamus, that admini- 
ftration is already committed, and there is not any Its pendens. He 
faid, that he would not fay, that he would grant a mandamus , if 
there was a citation depending; but doubtlefs before that, the 
motion is too foon made. In the cafe of Sir George' Sandys, admini- 
ftration was granted to the brother, and he continued adminiftrator 
for fome time ; then one pretended to be the wife of the inteftate, 
and commenced a fuit in the fpiritual court to repeal the admini- 
ftration committed to the brother, becaufe it ought to be cominited 
to the wife ; and the brother moved in the King’s Bench for a pro- 
hibition, becaufe the ordinary had power to grant adminiftration, 
either to tbc wife, or to the next of kin j and it was held, that he 
fhould not repeal the adminiftration committed to the brother, be- 
caufc the ordinary had executed his authority. There was a cafe D ,i nc ' omb v< 
between Duncomb and Mafon, where a feme covert died inteftate, MUion. 
leaving debts due to her, which the law would not give to her 
huft&nd ; and adminiftration was granted to her next of kin, and 
the hufband foed in the fpiritual court, to repeal that adminiftra- 
tion; and a prohibition was granted, and a declaration made upon 
it ; and the queftion was, whether the hufband could Irepeal that 

8 M admi- 
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adminiftration ? and it was held, that he could : but againft that 
the cafe of Sir George Sandy s was cited j but it was held, that it 
did not cffeft the faid cafe, becaufe the hufband had an original 
right by 31 Ed. 3. cap. ir. and was not within 21 Hen. 8. 
jcap. 5. and the ordinary has no election in the cafe of the huf- 
band. This cafe was in the Common Pleas in the time of Bridge 
man chief juft ice. 

Agrandmo-i 2 - They held, that the grandmother was as near as the aunt ; 
ti«er i. nearer for in this cafe in defcent of lands it would be a mediate defcent, 
the aont.*" anc * ^ ie f amc medium to both, viz. the father. It is enough to 
fay, frater et haeres , or for or et haeres , which was the grand reafon 
in the cafe of Collingwood v. Pace. And the grandmother feems 
to have the the advantage, becaufe (he is of the right line, the 
aunt of the collateral line. And for thefe reafons the mandamus 
Bortonv. . was denied. And Sir Bartholomew Shower cited a cafe between 
jlutw' ioyj. Burton and Sharpe , the laft ‘Trinity term, where an adminiftration 
was fued to be granted to the great-grandmother and the aunt 
moved for a prohibition in the Common Pleas, to flay the fuit in 
the fpiritual court, and it was not denied. 


S. C. * Salk. 

() 23 « 

S. C. Comyns 
116. 

Covenant to 
accept flock. 
S C. .12 Mod. 
<3<\ 533- 
.4 $*lk. 34 2 » 
343- 


Trader and 
relufal a- 
mounu to 
Uc att -done. 


Lancafhire verfus Killingworth. 

Intr. Trin. 1* Will. 3. B. R. Rot. 359. 

I N covenant for 2000 /. the plaintiff declared, tha the defen- 
dant’s teftator covenanted with the plaintiff, upon two days 
notice to be given to him, to accept at any time within the year 
1000/. of the joint ftock of the Hudforis Bay company at the 
Hudforis Bay Houfe in, (sc. and upon the transfer thereof to pay 
to the plaintiff 2000 /. and the plaintiff avers, that upon the fe- 
cond of November 1 692 he left notice in writing at the teftator’s 
houfe, requiring him, the fourth of November following, (which 
was within the year) at the Hudfon's Bay Houfe, to accept the 
1 c co /. ftock i and that the plaintiff was ready there at the day, 
and offered to transfer the ftock, but that the teftator did not come 
to accept it ; nor hath the faid teftator or the defendant paid to 
the plaintiff the 2000/. Upon demurrer to the declaration, and 
argument at the bar two or three times, the whole court held the 
declaration ill, and that judgment ought to be given for the defen- 
dant. And Holt gave the reafons of it. He faid, that though the 
2000 L were payable upon the transfer, yet if a legal tended had 
been made by the plaintiff, he would have been as well intitled 
to the 2000 1 . as if he had made an adtual transfer. But here the 
tender fhewn in the declaration is no legal tender. 

The 
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The plaintiff fays, that he was ready at the time and place, and 
offered to transfer, but the defendant’s teftator did not accept it. 
Now if the defendant's teftator had been there, the plaintiff fliould 
have averred a refufal, as well as a tender. 16 Edw. 3. 31. 
17 Edio. 3. 11. 1 Sid. 13. Ball v. Peake, aided there by verdift. 

2 Saund. 350. Peters v. Opie. Averment of a tender, without 
averment of refufal, or that it was hindered by the defendant, held 
ill; but aided by verdict. 2 Ventr, 109. The other way of plead- 
ing a tender, is (where there are time and place for the doing of it) 
that he came and offered to do, (Sc. but the other did not come to 
receive, (Sc. Tele. 38. Hughes's cafe. Butin this laft cafe, where 
the party to whom the aft was to be done did not come at the time 
and place appointed, the other ought to fliew, that he came at the 
laft time of the day, which time of day the law has appointed for 
the doing of the aft, and therefore if he came before, he ought to 
continue there the laft time ; which ought to be fhewn in pleading, 
which is not done here. 5 Co. 114. Wades cafe. 2 Cro. <23. 
But in pleading of tender and refufal, any time of the day is fufti- 
cient. It has been a queftion heretofore, where a tender has been 
pleaded in the abfence of the party, whether one ought not to aver, 
that no perfon came, (Sc. on his behalf, as well as that tine ought 
to aver, that he did not come himfelf, (Sc. and it was pleaded 
without fuch averment, and a queftion made of it, but held well 
enough. Cro. Eliz. 754. Teh. 38. becaufe, f it (hall not be intend- 
ed, if he did not come himfelf, that any came on his part ; and if 
any did come on his part, he ought to fhew it of his fide in plead- 
ing. The reafon of all which is, becaufe when a man has agreed 
to do a thing, he ought to ufe his utmoft endeavour to do it ; and 
if it be not done, he ought to (hew why it is not done. Now 
here the plaintiff fays, that he offered to do it ; why then was it 
not done ? He ought to fliew, either that the teftator refufed, or 
that he did not come to the place, where, (Sc. at the laft time, 
when it was appoined by the law. And this is agreeabe to the 
reafon of the law in other cgfes. 8 Co. 92. Francis’s cafe. A. is 
bound in a bond, conditioned to infeoffe J. S. the obligee difleifos 
A. this is no plea to the bond, becaufe he might have entered, and 
made the feoffment, and the obligor is bound to do all that he can { 
but it would have been a good plea, that the obligee held him out 
by force, fo that he could not enter. 3 Cro. 694. Blandford v. 
Andrews. Intr. P. 41. Eliz. Rot. 351. a cafe very remarkable to 
thispurpofe. And Hob. 77. Auften v. Gervas, where the con fe- 
deration of a promife was, to be bound in bond, (sc. he was 
bound to fix the feal upon the wax, and deliver it as his aft and 
deed, to make a fufficient tender. The law requires, that every 
1 one 
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pleaded. 




688 Trin. Term 13 Will. 3. 

one do all that he can, to intitle himfelf to an altion, or to excufe 
hiinfelf from a penalty. 

Objection. In thefe cafes of transfer of flocks made in the 
company’s books, they only attend at certain hours, as from feven 
to twelve, or from three to feven j and therefore it would be va'in, 
to aver attendance at the lad hour of th'e day, when at the faid 
time a transfer could not be made. And this objedtion was made 
in the cafe of Shales v. Seignorett. Ante 440. 

Anfwer. The law appoints the lad time of the day fufficient 
for the doing the thing in ; but if there is fuch particular ulage, 
Notice. that ought to be averred, otherwife this court cannot take notice of 
it ; as for the purpofe, that they never flay at the office after fix 
o’clock j and then they ought- to fhew, that they were there the 
lad time allowed by the ufage, and tendered, and that would be 
good. But in this cafe, for the reafons aforefaid, the declaration 
is ill, and therefore judgment ought to be given for the defendant ; 
and fo i twas. 


Lacy verf. Kinaftqn. 

S.C. * Salk. ✓^Ovenant brought by the plaintiff, as adminidratrix of Lacy. 
l)«fc»6nce. V_>l The plaintiff declared upon an indenture bearing date the fird* 
Mtt 419. of May 1676, made between Thomas Killigrew and the defendant, 

1 2 Mod. 415, an( j others, of the one part, and the intedate of the other part j 
551! S5 °’ reciting, that certain articles had been made before between the 
fame parties ; and it was thereby agreed, that they fhould ceafe and 
become void from thenceforth ; and thereupon they jointly and fe- 
verally covenanted with the plaintiff’s intedate, that if he fhould 
have a defire to defid from ailing, and of fuch his intention fhould 
give notice by three months to the company ; that he fhould be 
paid 6 s. and 3 d. per day for his life ; and that after his death 100 /. 
fhould be paid within three months to Jus executors ; but if he died 
before he fhould give notice, that then 1 00 /. fhould be paid to his 
executors within fix months : that the intedate continued an altor 
until his death, and beeaufe the too/, was not paid within the 
fix months after his death, the aedion was brought. The defendant 
craved oyer of the deed, and upon the oyer feveral agreements were 
lhewn j and the defendant pleaded, that after the fealing and deli- 
very of the deed in the declaration, viz. the fird of May 1676, 
another indenture was made between Killigrino the intedate, and 
others, of the one part, and the defendant of the other, in which 
deed there is the fame recital, and the fame articles and covenants, 

as 
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as in the deed in the declaration 3 but that upon which he in- 
filled, was a covenant by Killigrew and the inteftate, &c. with 
the defendant, jointly and feveral ly, that if the defendant ihould 
have a defire to quit adting, and Should give notice, &c. that he 
lliould receive, (sc. as in the covenant to the inteftate, and this 
farther covenant, which is alfo in the inteftate’s indenture Ihewn in 
the declaration, that if the defendant Ihould give three months 
•notice of his intention to quit adting, or Ihould die, that then he 
ihould be free and difeharged from all debts and foms/of money, 
contradled, borrowed, or took up, or which at any time thereafter 
Ihould be contracted, &c. and that Killigrew the inteftate, and 
the others, after Inch notice given or death, lliould indemnify and 
lave harmlefs the defendant from all fuch debts and {urns of money, 
bonds, contracts, and fecurities, contracted or entered into, by him 
alone, or jointly with any other of the fame company, on behalf of 
the company, for any matter or thing relating to the company ; 
and that no perfon Ihould be admitted into the faid company, but 
fuch perfons as Ihould enter into fuch engagement!^ and that the 
6 s. 3 d. per day during their lives, and the 100 /. after their deaths, 
Ihould be in full of their lhares of the clothes, feenes, and other 
ornaments, Gfc. Then the defendant (hews, that he gave notice re- 
gularly in 1677, (which was before the death of Lacy) andfo be- 
came difeharged from being of the company ; et petit judicium t &c. 
1 he plaintiff demurred. And after feveral arguments at the bar 
the chief juftice pronounced the refolution of the court, that 
judgment Ihould be entered for the plaintiff. 

The queftion is, whether this laft indenture be a defeafancc of 
the covenant to Lacy ? And they all held, th|t it was not. 1 . Be- 
caufe it is a covenant made by the inteftate and others with the 
defendant, to favehim harmlefs from all covenants, agreements, &c. 
entered into on behalf of the company j and therefore it can only 
be a covenant, becaufe the inteftate is joined with others, and the 
covenant is joint and feveral, and it cannot be more than a cove- 
nant as to them j for though the like deeds may have been made 
with the others, yet they do not appear, and the court cannot take 
notice of them. Then if this covenant of Lacy be held a defea- 
sance, the other covenants will be void j and there is no need of 
the covenant of the others, becaufe the covenant of the defendant 
is abfolotely void. And therefore this conftrudtion would deftroy 
the covenants of the others. 

2. By the frame of the deed it appears to be a good covenant, 
becaufe they defigned to truft one another upon the agreements in 
the deeds •, which appears, becaufe care is taken to fave them harm- 
lefs from all agreements upon the account of the company, and 

8 N debts; 
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Where a cn- 
venant will a- 
mount to a 
releafe. 

Anti 4:0. 


debts ; and therefore there are of ncceflity fome things, upon 
which it could not operate by way of defeafance. And though 
this covenant be admitted to be within the agreement, (which per- 
haps is a queftion) yet it is plain that they relied upon the mutual 
covenants. 

3. This covenant in its nature is not a defealance, becaufe it 
wants the words to be a defeafance : For in cafe of a defeafance the 
words arc, that the thing to be defeated (hall be void : and fincc 
there are no fuch words here,, it muft be underftood to be a de- 
fealance from the nature of the thing, and not from the words ; 
and the confequencc of that would be, to leave Lacy without re- 
medy ; for if a covenant be defeated as to one, it will be defeated 
as to all j for every defeafance, when the terms upon which it is 
made are performed, operates as a releafe; and if the covenant had 
been, that from the death, or leaving off to adt, by the defendant, 
the covenants made by him (hould be void, that would have dif- 
charged all. £As if a releafe had been made to the defendant, all 
of them might have pleaded it. And where a covenant is joint and 
levcral, a releafe to one of the covenantors is a releafe to all. Like 
the cafe of a joint trefpafs, which is joint or feveral at the elcdtion 
of the plaintiff, a releafe to one trefpaficr is a releafe to all. Hob. 
66. Cock. v. Renner. Lit. fee. 376. Co. Lit. 232* Then if a defea- 
fance operates as a releafe, and difcharges the lien as much ; then if 
the covenant be defeated as to one, it will be defeated as to all, as 
much as if it had been releafed. 34 Hen. 8. Bro ejlranger al 
fait 21. Then to conftrue this covenant to be a defeafance, is to 
ddlroy the deed; and therefore it would be a repugnant, ablurd 
and injurious conftrudtion, to deilroy a man’s aflurance. 

Objedlion. That a perpetual covenant never to take advantage 
of a covenant, &c. is a releafe. He agreed it, for avoiding cir- 
cuity of adion. As if A. be bound to B. in a bond, &c. B. cove- 
nants never to fue A. upon this bond j this will be a bar in debt 
brought upod the bond, becaufe B. has bound himlllf againft all 
the remedy, that he might have upon the bond. But if A. and B. 
be jointly and feverally bound to C. C. covenants never to fue A. 
this is no defeafance, becaufe he has a remedy againft B. but A. 
will have only covenant, (sc. This cafe is like 43 AJjif. pi. 44. 
of a defeafance of a warranty, viz. that if the collateral anceftor of 
the dclfeifee releafe to the difleifor with warranty, and the dif- 
feifor makes a deed, reciting the releafe with warranty, and cove- 
nants, that though he be impleaded or oufted, yet he will not take 
advantage of the deed or warranty, that is a defeafance > and if the 
difleifor pleads the releafe with warranty in bar of an adion brought 
by the difleifee, he (hall be rebutted from the warranty by his own 

deed : 



Trin. Term 13 Will. 3. 691 

deed : but in the faid cafe if the diffeiffor had covenanted only, not 
to bring a ivarrantia chart ae, or not to vouch j there it would have 
been only a covenant, becaufe there would have remained a remedy 
upon the warranty. So though the inteftate covenanted nor to 
luc Kinajlon , yet he has a remedy againft the other convenantors ; 
therefore this is a covenant only, z Ventr. 2 1 7. Gawdett v. Draper , 
there are exprefs words, that the original payment iliould ceafe, 
yet that was not held to be a defeal'ance and yet there could have 
been no mifehief, becaufe there was no other parties to the deed : 
if the 300/. in the faid cafe had been a rent, he fhould have been 
of opinion, that the fecond deed there would have amounted to 
a grant of the rent for the laid time : if it had been a rent for years, 
not for life, it would have been a grant to the leffee for the faid 
time, and a fufpenfion of the rent ; but there it, was only a l'um in 
grofs, which neverthelels is defealible ; but held there contrary, 
which is a found judgment, upon which he relied much. And 
for thefe reafons judgment was given for the plaintiff. Ex rela- 
tione air : Jacob. 


Oliver verf. Hunning. 

E RROR upon a judgment in C. B. in an adtion againft two. Error upon a 
And one of the defendants was outlawed. And exception J a “ n d f™ 0 n n l £ 
was taken to the writ of error, becaufe it mentioned the writ to gainit two, 
be brought againft one only. But it was held good, becaufe the ° n ^ as out * 
writ as to the other was determined by the outlawry. Ex relatione we * 
m'ri "Jacob . 


Pierce verf Paxton. 

Intr. Pafch. 13 Will. 3. B. R. Rot. 94. 

D EBT upon bond. The defendant pleaded puis darien con- s. c. 1 Salk. 

tinuance in abatement, payment of part with acquittance, s > 9 * 

The plaintiff demurred. And per Holt chief juftice' this is no ^rtTiTbar. 
plea in abatement, but in bar for part. Cro. Eliz. 342. May v. i*Mod. 541. 
Middleton. And the reafon is, becaufe that which is a bar before 54 *< 
the adtion brought, is a bar after, becaufe the time cannot make 
a difference. 34 Hen. 6. 1. 6. 7 Edio. 4. 1$. Stile 212. is an 
obfeure cafe, but there it is pleaded in bar of the whole, which 
cannot be. The cafe of entry into part of the land pending a real 
adtion is different from this' cafe j becaufe there pending that the 
plaintiff fues at law, he makes himfelf his own judge ; but here 
he purfues his demand ; and the defendant here confcnts, which 
2 he 
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he does not do in the other cafe. There is a difference alfo be- 
tween this cafe and the cafe of a foreign attachment, which was 
the cafe of May v. Middleton , becaufe that is by compulfion of 
Omiffionof t law. 2. The plea was ill, bccaufe the defendant had not produced 
‘ ! « d of. pittance in court. Which was held to be fub- 
' fiance, and ill upon a general demurrer. And refpondes oujler was, 
awarded. 


Ferrer verf. Beale. Ante 339. 


S. C. Salk. 11, 
jtnte 393 . 
Prior recovery 
in trdpaft 
bars confe- 

quentui mai- 

bcm. 


S I R Bartholomew Shower moved in this cafe for judgment for 
the plaintiff, becaufe this fpecial fubfequent damage is a fufli- 
cient foundation for an adlion ; and that for great reafon, becaufe 
the jury could not have confxderation of it in giving damages. 
And he comparcdit to the cafe of a nuifance, that a manmight have 
an adlion for every new dropping of the water from the eaves 
of the houfc 2. There is a maim laid here, and therefore the 
prior recovery in the adlion of affault cannot be a bar. Mr. 
Montague of the fame fide faid, that if A. breaks a fea wall, and 
the owner of the land recovers damages for it in an adlion, and 
credls a new wall, and before it is dry and fettled, the fea throws it 
down again, and overflows the land, &c. for this fpecial fubfequent 
damage the owner may have a new adlion. Holt chief jullice. 
This is a new cafe to which there is no parallel in the books. 
Every one lhall recover damages in proportion to his prejudice 
which he hath fuftained j and if this matter had been given in evi- 
dence, as that which in probability might have been the confe- 
qucnce of the battery, the plaintiff would have recovered damages 
for it. The injury, which is the foundation of the adlion, is the 
battery, and the greatnefs or confequence of that is only in aggra- 
vation of damages. In feme cafes the damage is the foundation of 
the adlion, as in the adlion by the mafter for battery of his fervant, 
per quod fervitiam amijit ; but here the battery only is the founda- 
tion of the adlion, and this damage, which might probably enfue, 
might and ought to have been given in evidence, and mull be in- 
tended to have been given in evidence in the former adlion, and 
that the jury gave damages for all the hurt that he fuffered ; for if 
the nature of the battery was fuch, as probably to produce this 
effedl, the jury might give damages for it before it happened. As 
to the cafe of the fea wall, the plaintiff would recover damages 
enough in the firfl adlion, to rebuild it j and if he rebuilds it ill, 
the fault is his own. And as to the nuifance every new dropping 
is a new nuifance. As to the maihetn, that is nothing j for a re- 
covery in battery, &c. is a bar in appeal of maihem, 4 Co. 43. a. 
bccaufe in battery the plaintiff may give a maihem in evidence, and 


recover 
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recover damages for it. And Holt chief juftice fiid, that the ori- ‘ 
ginal caufe was tried before him eight years ago, and the plaintiff 
and defendant appeared to be both in drink, and the jury did not 
well know which of them was in fault, and therefore they gave 
the lefs damages. The plaintiff could not obtain judgment, the 
xiourt inclining ftrongly againft him. 

/ 

JSarber verf. Palmer. 

Intr. Hi/. 9 Will. 3. B. R. Rot. 535. 

D EBT upon bond of 26/. dated the fecond of April 1695. s. C. « Salk. 

The defendant, after a fpecial imparlance, craves oyer of the ^ 7 |f e com 0m 
bond, and condition, which was for payment of 13/. 3 s. the fition »ft i» no 
tenth of "January following. And then he pleads the adt of the P ,e » in 
eighth of this King for compofition by two thirds in number but,n 
and value of the creditors ; and pleads a compofition accordingly, 

&c. in abatement of the bill. To which plea the plaintiff demurs. 

And it was adjudged, that this matter is matter of bar, but can- 
not be pleaded in abatement. And therefore judgment was given, 
that the defendant fhould anfwer over. And then the defendant 
pleads the fame matter in bar. Upon which the plaintiff demurs. 

And the defendant joins in demurrer. And quia curia nondum ad - 
vifatur , day is given to the parties ufquc diem Veneris proximo pofl 
crajlinum Print tatis 10 IVill. and fo continuances were entered from 
thence till Monday proxime pojl tres feptimanas JanSli Micbaelis , 
and from thence to Monday proxime pojl oSlabas Hilarii. At which Ple« pun Jar. 
day the defendant pleaded a plea puis darrein continuance , which r, '” e 
lie intended to be a defeafance of the debt. But upon demurrer 5,^ 
the court adjudged, that it amounted but to a covenant. *And now pleaded, the 
it was argued for the defendant by Mr. Place , that the court never- 
thelefs ought to confider the plea in bar ; and if that was good, the p | ei j n bar. 
plaintiff could not have judgment. Hoi. Si. Stoner v. Gibjon, in SecMoor8 7 »* 
point. But the court gave judgment for the plaintiff, nifi, &c. 
holding that the pleading of the latter plea was a waiver of the 559. 
former plea in bar. And the laft day of this term Raymond urged | enk - 
the fame cafe in Hobart for the defendant} and alfo that it is laid ,j^ on 
down as a rule in many books, that the court muft judge upon the 
whole record j and therefore if it appears upon the whole record, 
that the plaintiff ought not to give judgment, the court cannot 
give it for him. Hob. 56. 7 Edw. 4. 31 .per Choke 10 Edw. 4. 7. a. 

But notwithftanding this, the chief juftice faid, that without doubt 
it wks a Waiver of the former plea ; and if it were not fo, pleading 
would be infinite. Therefore the caufe (hewn for the defendant 
was difallowed. And judgment was given for the plaintiff. 

8 O Slaney 
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fwered, that the writ of error was brought for this reafon, and 
therefore he ought to have hk cods, which he would lofe, if the 
judgment fhould be affirmed. But to that the chief juftice an- 
swered, that if the lord keeper had been of opinion, that the plain, 
tiff ought to have had his cofts, he would not have granted the 
liberty of filing an original, before cofts were paid by the defendant. 
And the motion was denied. ^ 


NaflqrV cafe \ 


S. C. Cafes 
3 . R. 562. 
Holt 494* 

12 Mod, 
Habeas corpus 
granted, to 
bring a man 
out of the cu. 
flody of the 
iheriff, being 
there upon a 
w exeat regno. 


in 


A TAILOR, an attorney of the Common Pleas, was arrefted ... 
■*- ” London upon a plaint levied in one of the flieriffs courts of 
London , and was carried to the Counter. A writ of ne exeat regno 
iffued out of Chancery againft him, and was delivered to the Iheriff 
whilft he was there. Upon which Nailor made application to Mr. 
juftice Turton at his chambers, and afterwards to my lord chief 
juftice Holt, to have a habeas corpus to remove himfelf into the 
Marjhalfea , aftions being entered againft him in the King’s Bench. 
And an order was made, that it fhould be moved in B. R. And 
now Mr. Broderick moved, that the habeas corpus ought not to 
be granted in this cafe. 1. Becaufe the writ of ne exeat regno 
commands the fheriff to take fecurity, and to tranfmit it into Chan- 
cery j which he cannot do, if this habeas corpus Shall iffuc out of 
this court. 2. They in Chancery only know what fecurity is Ef- 
ficient, being only conufant upon what ground this writ was granted. 
3. They in Chancery can only grant a fuper'fedeas. Sed curia con- 
tra, that the habeas corpus ought to be granted } that the King’s 
Bench may receive and judge of the fecurity taken, and that he 
ought to remain there, and that they may then grant a fuperfedeas. 
Bed adjournatur. 


Byne verf Dodderidge. 

S. C. Lilly’s "A /T R. Chefhyre moved againft a rule for fetting this afide, being 
A/^w'psy IV JL granted to difcharge another rule before made, by which a 
2 1. » the prohibition was granted to the Spiritual Court, to ftay a fait there 
Serenu"^ ^ or t * t ^ cs > uponfuggeftion of a modus j and this iaft rule was made 
fetved, is no °P on allegation, that the plaintiff had had a prohibition granted be- 
mdm. fore, and that he had declared upon it, and that iffue had been 
T? p b i. 643 ' j°* ne< d upon it, and a verdidt found in it againft the plaintiff. And 
that which Mr. Cbejhyre now urged againft this rule was, that 
this modus , upon which the rule was made for the granting of a 
prohibition, varies from the modus, upon which the prohibition had 
been granted before, and the vexdid had, Gfr. And therefore that 
3 this 
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this cafe was not within 50 Eehq. 3. cap. 4. For the prefent modus 
fuggefted is, that they have ufed to pay z s. in the pound of the 
rent referved ; whereas the former modus was, that they ufcdj &c. 
to pay 2 s. in the pound of the profits received. And he cited 
Hob. 192. Againft this, Mr. Broderick faid, that this modus was 
not good j for as it is laid in the fuggeftion, if the plaintiff keeps 
/the lands in his own hands, he fhall pay nothing to the parfon ; 
for the modus is laid to be paid out of the rent referved. 2. He 
may let a leafe at a fmaller rent upon payment of a fine. And he 
cited 1 Roll. Rep. 378. 2 Ventr. 47. But {per Chejhyrc ) that 

would be a fraud. Curia contra. It would not be a fraud. And 
fter lio't chief juftice, 1. This cannot be a modus, it amounting 
to as much as the tithes in kind ; but it may be a compofition. 

2. A cuftom cannot be applied to rents referved from time to 
time upon frequent new relervations. And the rule for difeharg- 
ing of the rule granted for the prohibition was made abfolute.. 


Bafs verf. Firmer!. 

I N debt upon a bond made in this manner. Noverint univerfi Variance. 

per praefentes me — — — Fir mam de Perth Amboy in provincia 
de IVcJl "jerjey teneri ct Jirmiter obliqari to the plaintiff in 80 /. le- 
galis monetae praedibtae, &c. The plaintiff demanded 80 /. of the 
money of England. And upon non ell fa Slum pleaded, at the tifial 
before Holt chief juftice at Guildhall, Pa/ch. 13 Will. 3. the plain- 
tiff was nonfuit j the chief juftice' holding, that this bond bound 
the defendant in the money of Weft Jerjey, not of England ; the 
condition of the bond being alfo for payment of 40 /. of the faid ApUintiff 
province. And now the plaintiff brought a new adtion upon this nonfoil upon 
bond in the detinet as of foreign coin ad valorem of fomuch of the £ ri * a "* n “ w 
money of England. And this term ferjeant Hall moved, that the aS, the 
plaintiff might not proceed, before he had paid the cofts of the King’s Bench 
former nonfuit. Which was oppofed by Raymond for the plaintiff, ^ff^ondYc. 
and denied by the court. Becaufc the merits did not come iu cion until he 
queftion in the trial, upon which he was nonfuit, but he was 
nonfuit only upon the variance. And the faid rule is grantable 0 
generally only in ejectment. * Barnei 107. 

IOO. 

Sec 3 Wilfon* 
Hit. 1 1 Geo. 
3 - 

8 P Rowland 
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Rowland et al. verf. Hockenhulle et al. 

In the Exchequer. 

out of^'he E* - 7 ?® WLAND and others bring an ejectment in Cbe/ler againft\ 
chequer «> the the defendants. Upon which the defendants exhibited their 

Chancery of bill in the court of Exchequer of Cbejier , which is the Chancery 
u ”J ! ‘ r - there, againft the plaintiffs. And to procure an injudlion, they 
fuggeft in their bill, that one of the defendants in the bill, plaintiffs 
in the ejedtment, dwells out of the county palatine, and therefoA 
they pray, that ferviceof the injunction upon the attorney of the 
defendants in the bill may be good l'ervice. And an order was 
made accordingly. Upon which Mr. Cbefoyre, upon producing a 
copy of the bill and order, moved in the Exchequer for a prohibi- 
tion.* And a rule was made that they fhould ffiew caufe why, <sc. 
And now Mr. W ard ihewed caufe. Sed non allocatur, becaule, 
1. They cannot ferve the procefs of their Lxchequer upon a man 
out of the jurifdidtion. 2. They cannot make a lupplemental 
order, to fupply this defedt of the jurifdidtion. 3. They cannot 
proceed, where part is out of their jurifdidtion. And the rule for 
a prohibition was made abfolute. 


S.C. Cates. 
B. R . 565. 

12 Mod. 

Debt by exe- 
cutor for 
cfcape in the 
time of the 
tciUtor in the 
dtbit tt did • 
•it ill. 


Holdin verf. Sutton. 

* 

D ebt was brought by the plaintiff upon an cfcape done by* 
the defendant marlhal of this court in the time of the.tefta- 
tor, and it was brought in the debet et detinet. Upon nil debet 
pleaded verdidt for the plaintiff*. And now ferjeant Hall moved 
in arreff of judgment, that this adtion cannot be maintained in the 
debet and detinet , but ought to have been brought in the detinet 
only. And it was omitted, that after demurrer it would have 
been ill. But at another day Mr. Peere Williams and Mr. Boult 
for the plaintiff argued, that this was aided after verdidt by 16 £? 
17 Car. 2. cap. 8. And for that they cited 1 Sid. 342. Comber 
v. Wattm % debt againft the heir brought in the detinet only upon 
a bond of the anccftor, in which he bound himfelf and his heirs, 
good after verdidt, though it ought to have been in the debet and . 
detinet s and 1 Sid. 379. Fruen r. Porter. But the court feemed 
to the contrary, becaufe it would alter the nature of the adtion, 
and therefore the right was not tried. And judgment ftayed, 
(Sc. 


Rex 
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. Rex verf. Symonds. 

VTmonds was brought into the King’s Bench upon a habeas corpus j u(lieej may 
^ directed to the keeper of the New prifon. And by the return commit an 1 
thereof it appeared, that (he was committed by Mr. Perry a juftice wie *nd dif- 
'of peace to New prifon, becaufe Ihe was a lewd, idle and diforderly “ prifoT™ 8 
perfon, for that (he was found in a reputed bawdy-houfe. And rv«St»t. 17 
Mr. Eyre moved, that (he might be difeharged, becaufe the com- ?“ u ' r *‘, c j I* 
mitment was illegal ; 1. Becaufe the bare being found in a bawdy- 486!™* J ° 
houfe was no caufe of commitment. 2. Becaufe the jufticcs of Ar “ 66 * 
peace could not commit to New prifon. And per Ilolt chief juftice, 
the barely being in a fufpedted houfe at a time not unfeafonable, 

(hall never be caufe of commitment j but the jufticcs may commit 
a lewd, idle, and diforderly perfon ; therefore a general commit- 
ment, that (he was an idle and diforderly perfon, had been good. 

But here the juftice of peace afligns that for caufe of idlenefs and 
diforderlinefs which is no caufe, viz. the being found in a houfe 
of ill repute ; and therefore this commitment feems ill. But then 
upon reading feverai affidavits concerning the debauchery and ob- 
feene actions, &c. of the defendant, the court refufed to difeharge 
her without bail found. And therefore becaufe (he could not find 
bail, (he was committed to the Marfhalfea. 


The inhabitants of the parifh of St. Andrew’s Undcr- 
ihaft in London verf. Jacob Mendez de Breta. 

T H E defendant being a Jew had an only daughter, who was 
converted from fudaifm, and embraced Chrijlianity. Where- 
upon the defendant turned her out of his doors, and refu(ed to 
allow her any maintenance. Upon which on complaint made to 
the juftices at the general quarter-ieftions, they reciting that (he 
was the daughter of the defendant^ and that he was a man able to 
maintain her, made an order that the defendant (being very rich) 
ihould allow her 20 s. per month for her maintenance, under the 
penalty of 12 /. And this order they founded upon the 43 Eliz. 
And now Mr. Dee, Mr. Cowpcr and Sir Bartholomew Shower made 
a motion to qua(h this order, becaufe the jufticcs have not any 
jurifdidtion to make fuch an order, it ndt being within the faid 
ftatute, becaufe it was not alledged that (he was poor, or likely to 
become chargeable to the parifh. Aod the order was qua(hed. 


Juftice* foakt 
an order, that 
a father (hall 
allow sox. • 
month to hit 
daughter, ill. 
Shaw’* Parifli 
Law, cap. 50. 
(cti 8. 

Comb 321, 

40?. * 

2 Bulft. 345, 
317 - 

Sty. 283. 


Chauncey 
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Chauncey verf. Winde ct al\ 

Intr. Trin. 13 Will. 3. B. R. Rot. 82. 

* 

6. c. i Salk. 'T' Reftwd* for taking of the plaintiff's fait. The defend rk 
Ot». juftifkd under a warrant from the commiflioncrs of the duty 

ml/ntlb/iu' u P on fait, by virtue of an aft of parliament lately made, which 
tali cauta % prohibits the lading of fait upon any (hip, before it has been weigh- ♦ 
where plead- C( j by the officers of rh? duty, under penalty, (?c . The plaintiff re- 
*aMod. 580. plied, that the defendant feifed it of his own wrong, abjque tali 
See Comyn, caufa, generally. . The defendant demurred. And Mr. Wa r d for 
58*. 583. t be defendant argued, that the replication was ill, becaufe the de- 
*L«w.i347, fendant juftified as fervant, and therefore the fpecial matter ought 
«35°- to be traverfed j and fuch general traverfe is not good. 8 Co. 67. 

• Crogate s cafe 3 1 Roll. Rep. 47. and held accordingly. Hill. 6 IV ill. 

Thome v. & Mar. between 'Thorne and Birch, intr. Trin. 6. Rot. 819. 
Birth. 2 Keb. 266. Lambert v. Kellum accord. Cro. Eliz. 539. 2. The 
defendant juftifies by authority given by the law, and therefore fuch 
general traverfe is not good. 2 Roll. Abr. 694. And this is proved 
by the ftatutes of the commiffioners of fewers, becaufe there liberty 
is given, where juftifkation is made under the faid aft, to make 
fuch replication, de fo\ tort demefne abfque tali caufa 5 which im- 
plies, that without fuch proviiion made by the aft, it could not 
have been pleaded fo generally. Againft this it was argued by 
Mr. Eyre for the plaintiff, that the replication wis good. He 
agreed, that where a juftifkation is made under matter of record, 
a fpecial anfwer ought to be given to it ; as where a juftifkation is 
made under a capias, fieri facias, &c. and a replication de Jon tort 
demefne abfque tali caufa is not good. But the faid rule is not ge- 
neral, but liable to fome diftinftions 3 as where the matter of re- 
cord is but inducement to the aftion, there fuch fpecial anfwer is 
not requifite. 2 Leon. 102. And in this cafe this ftatute is but in- 
ducement to the juftifkation, for the defendant had no need to have 
pleaded it,’ it being a general flatrfte 3 but it would have been a 
good plea, to have faid, that the fait was carried on board of the 
fliip after the ninth of May, &c. unweighed by the officers ; and 
therefore here all the fubftantial part of the plea is matter of faft, 
and the record is not involved in the traverfe, which is the reafon 
that fuch traverfe here i% good 3 contra where the record is involved 
in the traverfe with the matter of faft. Befides, that this rule ought 
to be underftood, where the matter of record may be traverfed 3 
but a general aft of parliament cannot be traverfed, becaufe it is 
matter, oflaw, and matter of law cannot be traverfed. Objeftion : 
That here the defendant juftifies under an authority derived from 
3 - the 


i Um — — 
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the law, and therefore fuch general traverfe cannot be good. 

Anfwer : The third refaction in Crogafe'i cafe contradi&s the fir&. 

16 Hen. 7. 2. That fuch traverfe is good. And as t6 the cafe in 
Roll? s abridgment cited by Mr. Ward (by him) it is not law, be- 
caofe fuch general traverfe is aided by verdift. Raym. 50. Collins 
v. Walker. And in Co. entr . 643. in trefpafs and afiault, the de- 
fendant jollified under the ftatute de malefa&oribm in parch , the 
plaintiff replies as here, and held good. To- which Mr. Ward for 
the defendant replied, that in this cafe the ftatute is not inducement, 
bat the point of the juftification, and therefore fuch traverfe is ill. 

And he cited Bro . de fin tort demefne 21. And (by him) the third 
resolution in Cregate’ s cafe does not contradid the firft, because 
the proceedings in a court baron are but matter of fad, not of lava. 

And per Holt chief juftice, the replication feems good, becaufe the 
ftatute is a general ad, and had no need to be pleaded* But then 
exception was taken to the plea, that it does not appear what fort 
of fait this was } and perhaps it was bay fait, which is not within 
the ad s and therefore the plea is ill, becaufe it does not (hew, that 
the fait was fuch as the ad extended to. And for this reafon judg- 
ment was given for the plaintiff, mfi, Ofc. 

Warner verf. Green. 

C ASE for continuance of a niufance. The defendant pleaded, s. C. C*fe» 
that the plaintiff was excommunicate, and did not (new the B * ^J 8 °- 
certificate, not- for whdt caofe the excommunication was j and con- “r«p. V*. 
eludes his plea with a prayer, that the parol remaneat fine die, with- 8 Rep. 6a, 67. 
out faying quoufque. The defendant demurs. And for thefe reafons 
refpondes oufier was awarded. onoopoo 

Pink verf. Rudge, 

Intr. Trin. 13 Will. 3. Rot. 43. 

C AS E upon (everal promiles. The defendant pleaded the fta- a%u 434. 

tute of limitations. The plaintiff replied a claufum fregit feed, Sl »‘ ute0,limi * 
returnable inCLB. before the fix years, ea intentme to declare in 
this a&ion upon the cafes *od did not (hew, that the writ was con- i.phed. • 
tinued. And upon demurrer, judgment for the defendant. 




Roberts 
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it Mod. 215. 
* Stile, 4 66. 
*Thc writ 
pleaded «rfii 
returnable 

apui 

fVeJimonaflt* 
rtum , the writ 
produced wa» 
ubteunqut . 

2 Bainea 119. 
210. 


Roberts Price et al’, manucaptores Brook. 

I N feire facias upon a rccognifance of bail, the defendant pleaded, 
that no -capias ifiued again ft the principal. The plaintiff 1 re- 
plied, and (hewed a capias , returnable coram domino rege apui 
tfoeflmonajlerium crajlino Jfcestfhnis . The defendant rejoined rod 
(id record. And upon producing of the record it agreed with the 
record pleaded in omnibus, only in the words apud Weflmonajlerium % 
inftead of which there was the word uHcunyue. And held no fai- 
lure of the record. Ex moiitne m'ri Broderick, who cited id dijjif 
pie). Hob. 55. 36 Hm. 6 . 2. 


Rex Kerf. Marks. 


fftdi&mcntfor 
dicing 19 /. 

(« pfiUtttSJ MU* 

mtratn good. 


M R. Eyre moved for the quafhing of an indictment for the 
unlawful taking vi et armis of ten pounds in pecuniis nume- 
rate of J. S. 1. Becaufe an adtion lies. 2. Becaufe it ought to 
have been (hewn, how many ounces thefe ten pounds contained, 
and therefore it was uncertain. Sed non allocatur ; becaufe the 
court knows well' enough how much money makes a pound, and 
it is certain enough. 


Hopkins verf. Squibb. 

Privilege,* Tfj an a&ion upon the cafe, the defendant pleaded, that by cu- 
the de j fc rf JL ftom, tinfie whereof, G fc. refindentes, &c. ^inftead of refi dentes) 
the nub,). r, in fcaccario domini regit , et negottis ipfius damns rtgts ibidem jugiter 
g 9 ^ h *"‘ Re T* intendentes , ac eorum mini fir i, &c. alibi non traberentur in placita 
Bro.privii. quam in fcaccario proediclo quamdiu idem fcaccarium apertxun foret\ 
P * 6 - and then he (hews, that he at the time of the filing of the bill was, 
UV.! 1 - ant * no ^ * s » rierk fdcbils, &c. and that be attended there 

t Show! .99. perfonaliter , G fc. and (hews the writ, &c. The plaintiff demurs 
* WiiTon fpccially. And Mr. Soutboufe urged, that the plea was ill. 1. Bc- 
caufe there was not any foch word as refindentes, hot it ought to 
be refidentes. Raj l e/tir. 473, a. The euftom extends only to 
perfons jugtter inttndentet t istc. and the averment is of an atten- 
• dance personally, which ts not within the euftom. Sed non allo- 

catur. For per Holt chief juftice, it is enough to fey, that the de- 
fendant was clerk of the nicbils in fcaccario t and his rebdence ne- 
cefiury there, and then to (hew the writ 1 and the other is but re- 
Mu 337- cital, and not ncce&ry. And therefore judgment was giw.&r the 
defendant, that the plea (hould be allowed. * 


1 


Pollard 
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Pollard verf. Gerard. 

A -Motion was matte for a prohibition to he djrcAed to* the court A c. i s*iv. 
jr\ of the archdeacon of BR'ddhfpt, to ftayn luit there by Ge+f^ ,0 * 
rard againft the plaintiff for fees, ; waf. 4 due to him as regiftef 
from Pollard, being fwom before him churchwarden of the church notfueforfs*» 
of, tiU. upon foggeftion, that the office of rcgifter is a temporal 
■office, and aH profits and fees due to it feable at common law. to Mod. *64, 
And a rule wu made, that they fliould (hew caufe, why a pro- z6 ®- 
hibition fhould not be granted. * And now Mr. Broderick (hewed J mqJ* *41’. 
caufe againft it; And he agreed, that prohibitions had been granted, 
to ftay fuits there for fees due to the proAors ; but io this cafe the 
Spiritual Court may i%ake a better judgment, whether the fees in 
demand are due and reafonable. |iefides, that they are fo fmall, 
that it would not be worth while to bring an aAion at common 
law.for them ) and in fuch cafe this court will not drive the party 
to the tedious and expenfive remedy of an aAion. In this court 
the door-keepers claim fees by cuffom, and fees are due to the 
•marfhal cryer, £?(. at the affizes 3 aff in fuch cafes if the parties, 
who ought to pay the fees, refufe to do it, this court, or the judge 
•of affize refpedively, exert theie authority, and commit perfons 
refuting to pay their fees, and do not drive ‘the party grieved to 
their aAion ; and (by him) this is the conftant praAice. But per 
Holt chief juftice, He knew of no fuch praAice } and (by him) he A judge cm- 
could not commit a man, for not paying the faid fees. If there is 
right, there Is remedy ; and indebitatui ajfumpfit will lie, if the fee top»yih«f«E. 
is certain ; if uncertain, quantum meruit. It was held, 1 5 Car. %. 
in fcaccario , Hardr. . that a regifter cannot fee for his fees in 
the Spiritual Court. And therefore a prohibition (hail be granted, 
and if the parties will, the plaintiff fhall declare upon it, to the end 
that the matter may be determined more judicially. 

Watfoa wrf Huddlefton. 

Intr. Tritt. *3 IV ill. 3.. Rot. 33a. 

* t 

E RROR ©f a judgment given in the court of Carlifle in debt P*“ of • 
upon two bonds. The plaintiff declared there upon a bond, 

•dated the tenth of Ftbrmry 6 Will, & Mar t> mnoqut dmini 1693. not * 
judgment by default. And upon error brought, and the genera) 6 ^ of 
errors affigned, Mr. Ward for the plaintiff in error argued, that the' Y' mSq^ 
there was 00 fuch day as the tenth of February 6 Will. & Mar. wrong, tauha 
becaufe the queen’ died before tbetenth of February , in the fixtb of j£J^°£ r f . 

her )(he Sri u cnly 

. furpluftge. 

Browal. 334. * Ro. Rep. 135. Cro. Jk. 549, 550. Palm. 74, 75 , 
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See 2 Venhr. 
106. T.Jooc* 

* 4 » *» 9 - 
21 28. 

i)cbt open 
two bond# for 
32 A aver- 
roenc that the 
32 A wercooc 
j*id. 


See f Roll. 
Abr. 796. pi. 
*5* 

Variance, 
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her reign, viz. the twenty-feventh of December , And therefore 
the date being impofiible, the plaintiff fhould .have declared upon 
the delivery. Co. Lit. 46. and other books. And of that opinion 
Holt chief juftice feemcd to 'be. But Powys and Gould held, that 
the anno domihi 1693 was fufHcient, and that the reft fhould be 
rejected. Another error was afiigned, that this attion was brought 
upon two bonds of 16/. each, and the plaintiff has averred, that 
the 3 zl. were not paid, but does not lay, that any part thereof 
was not paid ; now it may be, that the plaintiff was fatisfied for 
; one intire bond, viz. 1 61 . Indeed it is not neceilary to fay; that 
' any part of one bond is not paid,’ Where the demand is only upon 
one intire bond ; becaufe if the whole is not paid, the debt con> 
tinues,, But here there are two bonds, and therefore there is a 
difference, becaufe one of them perhaps is intirely fatisfied. But 
all the court held, that this was welt enough and did not regard 
any difference between one bond or two bonds as to this matter. 
But the writ of error was quafhed for an exception taken to it by 
Mr. Ward. For the writ was diretted major's aldermannis baltivis 
et civibus civitatis Carlioli, to remove the record of a judgment 
given in quaaam loquela beforqjihem, &c. and the record removed 
was of a plaint levied at thecourt held before the deputy mayor 
and bailiffs. And therefore this was held a material variance. 
Ward council with the plaintiff in error. Raymond with the de- 
fendant. 


Spencely verf. Sutton marital. B. R. 

Centred In ET Scape again ft the defendant for the efcape of W. &c. Upon 
the marihtr* Pi not guilty pleaded, verditt for the plaintiff. The evidence 
book fl»it not upon the trial was, that W. was jn the prifon of the Marjhalfea , 
« new* . riel. an< * that a committitur was entred upon the roll. And it was ob- 
See oid. zto. jetted by the defendant's council, that though filch committitur 
entred upon the roll is all the record made of fuch commitment 
by the court, yet by the prattice of the court the plaintiff who re- 
covers, Gfc. ought to make fuch entry in the marthal’s book kept 
for that purpofe, and that the marftial keeps a clerk to make fuch 
entries ; and the* intent of it is, that the marftial ftiall have notice 
of fuch commitments, and that without that he fhall not be 
chargeable in efcapes. For though a committitur be entred upon 
the roll, yet perhaps themarlhal has no notice of it > and it is un- 
reafonable, that he fhould be ljable for an efcape, without notice 
that the man was committed in execution. The like prattice in 
cafe of a reddidit ft in difeharge of bail ; for though the reddidit ft 
is entred in parchment, and filed with the proper officer ; yet fuch 
entry is made aifo in the marfhal’s book, to the end that be may 

have 




7 °S 
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have notice of it. Now in this cafe no fuch entiy was made in 
the marfhals book, and therefore he is not chargeable in efcape. 
But Holt chief juftice, before whopi this caufe was tried at Guild- 
hall, held the entry of the cmmittitur upon the roll, Cfc. as afore* 
faid to be good evidence. And a verdnft: wars given for the plain- 
tiff. But Holt gave leave to the defendant, to move it in B. R. 
And afterwards he moved for the reafon aforefaid to fet afide the 
verdidt. But it was denied by the whole court. For (by them) 
trials ihall not be fet afide, becaufe the defendant might have pre- 
vented it before the trial, as in this cafe he might have moved the 
court. And it feems to be a trick, to keep it in fecret, to fet 
afide a verdidt, if it were not according to the defendants defire. 
But if the defendant had intended to adt rightly, he fhoufd 'have 
given notice of this irregularity to the plaintiff j but it will not 
let afide the verdidt, when the plaintiff has proved all his decla- 
ration. And the motion in B. R. was denied, and the plaintiff 
had his judgment. 


Rex verfus Worfenliam et nl. 

A N information was preferred againfl the dafemkmts being Motion th»t 
cuftom-houfe officers, for forging of a bond fuppofed to ^kTihaUbe 
be given by a merchant to the King for his cuftoms. And motion produoed.de- 
♦was made on behalf of the profecutor, to have the cuftom-houfe «*£• 
books in which the entries were made, C£c. brought into court, 2 *“ * 5 *' 
to cftnvidl the defendants. But the motion was denied, becaufe iWiKonz-fo. 
the faid books are a private concern, in which the profecutor has 
no intereft ; and therefore it would be in eifedt, to compel the de- 
fendants, to produce evidence againft themfelves. And the court 
never make fuch rules, but only of records, or deeds of a publick 
mature. 


Walgrave verf. Taylor. 

T H £ motion was to have judgment fet afide in trefpafs after it Mod. £06. 

judgment by default and writ of inquiry executed j be- 
•caufe the eftoin day of Eajler term was Sunday, which not being 0 n » 
dies juridicus, it was held on the Monday, and the declaration in Comb. 21. 
.this cafe was delivered on the Sunday, which could not be by the ^ n, ‘^ 

29 Car. 2. cap. 7. which reftrains procefs in law from being exe- 
cuted upon Sundays, 2. If this mould be allowed, the plaintiff 
would gain a term by it, where the faid day ought to be the eflbin 
day of Eajler term, and therefore it ought to be but a declaration 
of the faid term ; but the declaration being delivered before the 

8 R effoin 
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cfloin day, which was held on Monday , it will be a declaration o f 
Hilary term. But againft this it was urged by Mr. Mead for the 
plaintiff, that the delivery of a delaration was not feryice of pro- 
Aliefon v. cefs. And that HU. 1 1 W. 2. B. R. between Allefon and Brook - 
ba{ ^ hen held, that the fervice of a citation upon a Sunday 
Citation. Was good, and not reftrainfcd by the adt of Charles 2. Which 
was agreed by Holt chief juftice, but he feemed to incline, that 
. the delivery of a declaration upon the Sunday was ill ; becaufe the 
faid ait intended to reftrain all forts of legal proceedings. But 
Powys and Gould juftices contra, becaufe fuch delivery was but 
quaji a notice ; and as a letter, and not a procefs. But it appear- 
ing to the court, that the defendant had appeared, and that a writ 
of inquiry had been executed, they would not intermeddle, and 
faid that that had made all good. And judgment flood. 


Rex verf. Fitzgerald. 

B R p Itz Z er( ! ld was hound in a recognizance, to appear the firft day 
_ • 5 • of this term, and an information was preferred againft him 

inKL. J br l libel before the effoin day of the term. And upon motion 
ttob. by the attorney general that he might plead in this term, it was 
ruled by the advice of the clerks, mat he ought to imparle until 
next term. The fame law if he comes in upon attachment. 
But upon a cepi returned to a capias he fhall plead injlantgr \ 


Hilary 
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Hilary Term 

13 Will. 3. B. R. 1701. 


Staples verf. Hcydon. 

Intr. 13 Will ^ B. R. Rot. 370. 

T RESPASS. The defendant juftified by a term forS.C. 1 Salt, 
years, beginning it with a general pojjejjionatus, &c. Jf* 

The plaintiff replied, and an immaterial iffue was joined, cannot be 
And now ferjeant Darnall moved for a repleader. And g«nted *fter 
he was oppofed by Mr. Ward, bccaufe a repleader cannot be beforeverdid. 
granted before verdid. And for that he cited 3 Keb. 664. Cox. v. * Saifc. 579. 
Millijh in point. But Holt chief juftice feemed to be of a con- 6Mod * '• 
trary opinion. And a day was given to hear council of both fides. 

And afterwards at another day upon confideration, ©V. of this. 

Holt chief juftice delivered the opinion of the court to be, that 
now a repleader ought not to be granted before trial ; becaufe now 
by the ftatute of 16 © 17 Car. 2. cap. 8. of jeofails many defeds 
arc aided by verdid ; and therefore granting of a repleader may 
be prejudicial to the plaintiff. And a repleader was denied. Sec 
' poft. Trin. 2 jinn. B. R . 922. S. C. 


Leighton verf. Theed. 

U PON a motion for a new trial, it was faid by Holt chief J £ 2 Sllk ' 
juftice, that if there be a tenant at will rendering rent quar- s.c. jSilk. 
terly ; the leffor may determine his will when he pleafes \ but *** 
then he will lofe all the rent, that would be due for the quarter, 
in which he determines bis will. So the leffee at will may deter- wai deter* 
mine his will when he pleafes, but then he fhail pay the rent for 

all 
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all the quarter, in which he determines his will. But i i A. makes 
a leafe to B. for a year, and fo from year to year, quatnditt ambabus 
partibus placuerit } A. may determine his will at the end of any 
year, but if any new year be begun, it cannot be determined be- 
fore the end of the year. He ruled the fame point accordingly 
at a trial upon evidence, the fummer affifes at Lincoln 1699, be- 
rewu' tween Lely and Green. 


Ingram verf. Foot. 

Intr. Pajch. 13 Will. 3. B. R. Ret. 136. 


s r. Cafe* H E plaintiff brought an action of debt upon a bond of 50 1 . 

u Mod.Vj^. JL againft the defendant as executrix to, (sc. The defendant 
Adt of Par- pleaded that the teftator was alfo bound to Mary Mead in a bond 
•ton. of, &c. and that (he in Hilary term 12 Will. 3. exhibited her bill 

in this court againft the defendant, and obtained judgment againft 
her ; and alfo that her teftator bound himfelfin a recognizance to 
the King at the aftizes in EJex held before Hreby chief juftice of the 
■Common Pleas, with condition that J. Hejfop Ihould appear at the 
.next aftifes, &c. and then (he (hews, that HeJJbp did not appear, 
whereby the recognizance became forfeited to the King ; which re- 
cognizance appears by the plea to be acknowledged before the laft 
aft of general pardon, but the defendant avers that it was not par- 
doned j and the defendant farther fays, that Che tempore exbibitionis 
billae praedidae Mariae praedidae plene adminijlravit, (sc. tt non 
habet goods above enough to latisfy the faid judgment and recogni- 
zance. The plaintiff demurs. And exception was taken to this 
plea. 1. That it appears that this recognizance was before the ge- 
neral aft of pardon, and therefore pardoned j and the general aver- 
ment, that it was not pardoned was not enough. But it was ar- 
-gned for the defendant, that this aft of pardon Ihould have been 
replied by the plaintiff ; 'and the plaintiff ought to havtv averred, 
that this recognizance was not accepted in any of the exceptions of 
the aft. For, 1. The court is not obliged to take notice of an aft 
of pardon, unlefs it be commanded in the aft itfelf, that every 
perfon (hall take notice of it. But this aft of pardon has nothing 
in it concerning notice to be taken of it by the court, &c. unlefs 
concerning proccfs in (bme particular cafes there mentioned, or 
upon a plea of the general iffue. 2. It is a rule in law, that he 
Cfo. C*r. 3? who will take advantage of an aft ought to (hew himfelf not to be 
Moor 0 e>; ccption •, now here the plaintiff takes advantage of 

oor ' 77 °* the aft, and therefore of his part he ought to (hew, that this re- 
cognizance was not excepted out of the benefit of the aft. 3 Infi. 
S34. As to the objection, that the defendant ought to aver, that 
2 this 


vCro. Cat, 3s 
449 - 

Moor. 770. 
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this rccognifaijce was not within thc faid a^. Anfwcr. The fta- 
tute does not alt^r the method' 6f j>leadiri|| is ' in cafes of leafes 
made by deans and chapters, £fr. one _ba* J no need to aver, that 
the rent referved was the ancient tehj ; but if U was not the an- 
cient rent, that ought to be ffiewn’of the other fide. And there 
will be the fame reafon, for the defendant to aver, that this recog- 
nifance was not within the ftatutes of gaming, Or ufurv. But 
if the plaintiff had replied the aft, 6fc. then the court would have 
taken notice of it, and the averment might have been according to 
the old rules of law in the faid cafe of pardon, which is a parti- 
cular cafe. Again ft which it was argued for the plaintiff by Mr. 
Broderick . And he admitted that he who Would take advantage 
of a pardon in a plea, ought to aver, that he is not excluded 
from the benefit of it by any exception contained in it. And that 
does not drive him to a difficulty, becaufe making his defence by 
the pardon, he will eafily take notice of the exceptions. But (by 
him) there is a difference between perfons and offences in fuch 
cafe ; becaufe as to perfons, without fuch averment the court will 
not take notice, whether he be the fame perfon pardoned, or ex- 
cepted, or not; but otherwife of offences. Noy 99. Moor 619. 

Pcpb. 93. Moor 303. 2. The court will take notice of the laid 

adt, becaufe it may be given in evidence upon the general iffue. 

But per Holt chief juftice, this court is not obliged to take notice of 
an adt of pardon, unlefs the aft compel this court to take notice of p 

it (for an adt of pardon is not a general aft) which this aft does 
not compel us to do. • And it is no confequence, that becaufe a man 
may give it in evidence upon the general iffue pleaded, that there- 
fore this court fhall take notice of it in collateral cafes. Now 
in a feire facias upon this recognifance the defendant ought to have 
pleaded this aft of pardon, otherwife this court could not have taken 
notice of it. And Holt faid, he was not fatisfied with the cafes, Pleading, 
where it is held, that a man pleading an aft of pardon, ought to u 

aver, that he is not within, the exceptions ; but the faid matter Sid. 14. 
ought to be replied by the plaintiff, or the attorney general, as the 
ca fc happens to be. And it is fo in all cafes of private afts of par- 
don wnatfoever, and the cafes to the contrary are not founded 
upon foiid reafon. Then Mr. Broderick took another exception to 
the plea, viz. that the declaration was of Micb. 12 Will. 3. and 
that the bill of Mary Mead was of Hilt. 12 Will. 3. which was af- 
terwards ; and that the defendant pleaded, that the had fully admi- 
niftred at the time of the exhibiting of the bill of Mary Mead\ fo 
that perhaps (he had not folly adminiftred at the time of this aftion 
brought. But to that It was anfwered, that it was, tempore exbi- 
bitirns billae praediftae Mariae fraediSlae > and therefore if it had 
*■ been only billae praedi&ae, it had been good, becaufe it would 
have referred to the bill of tbe plaintiff ; and therefore Mariae 
/-v a-vS praediftae 
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fraediflae fhall be rejedted as furplufage. Sed curia contra. For 
though this adtion was brought by bill, yet no bill is mentioned 
in the record but the bill of Mary Mead, and therefore it ought 
to refer to that*. And therefore judgment was given for the 
plaintiff. 


S C Cafei 
B. R. 633. 

12 Mod. 
Thou arc a 
pocky whore, 
and carried 
the pox along 
with you. 

1 Roll. Abr. 
67. (Y. ».) 
pi. 20. 

Cro. EL 857, 
87R. 

2 Brownl. 
*72, 276, 


Clifton verf. Wells. 

( ""I A S E for thefe words, “ Thou art a pocky whore, and car- 
** rieft the pox ( innuendo the French pox) along with you.” 
Upon not guilty pleaded, verdidl for the plaintiff. And laft 1 Mi- 
chaelmas term ferjeant Hall moved in arreft of judgment, that 
thefe words are not adlionable, becaufe they fhall be underflood 
only of the l’mall pox. And flayed until, &c. And now this 
term, upon caufe {hewn by Mr. Che/h)re, that the coupling of 
thefe words, pocky with whore, demonftrates, that the defendant 
meant the French pox ; and therefore they arc adlionable. Like 
the cafe where thefe words were held adlionable, “ You have the 
“ pox, and got it of a yellow haired wench in Moorjields” And 
all the court were of the fame opinion, and judgment was given 
for the plaintiff. 

Rex verf. burgum Andover. 


s C. C»fe* A Mandamus was granted to the defendants, commanding them 
Removed « A to reftore J- 10 ‘he office of a common-council-man. 
ditcieticn of t They return, that by their charter of incorporation they may rc- 
couoalmiB move ^ 1C ccmmon*council-.men per difcreticnis fuas teties quetieset 
quandccunque tills plauttierit, &c. and that they removed y. S. by 
their difetetions, (sc . And Mr. Mountague for the King urged, 
that they ought to have {hewn fome reafon, why they removed 
y. S. But afterwards upon confideration it was held a good return 
without flicwing any reafon, having power to do it according to 
* their difcrctions. 


common- 
council mm 


Rex verf. Morgan et al\ 

ladiflmwt • A N indiflment found againft the defendants for a riot was re- 

or not. jTa. moved in B.R. and upon not guilty pleaded, was tried at the 

affifes and verdidl for the King. And now motion was made in 
arreft of judgment, and many exceptions were taken and over- 
ruled. But one, upon which the defendant principally relied, 
jurat. & cm. wa8 » l ^ at ‘k erc was an omiffion of juratorum et oneratorum in the 
tat, emitted. * caption. 
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caption. To which Mr. Broderick anfwered, that there is a great 
difference bet wee a record made for rift prius, which is always 
made briefly, and an indictment removed with an intent to be 
quafhed ; that the words fuper facramentum fuum fupply the omif- 
fion of juratorum et oneratorum, T. Jones 180. 2 Keb. 59. Rex 

v. Ambler. And afterwards this term Holt faid, that the whole 
court was of opinion, that it was good without faying juratorum 
et oneratorum. 


Johnfon verf Bewick. 


A Rule tyas made for a prohibition, to be granted, ttifi, &c. to If d. c»U» B. 

the confiftory court of the bilhop of IVintou, to ftay a fuit ^ or * h ‘" r e“’ 
againft the plaintiff by the defendant, for having laid to the de- ,nd B. inhabit 
fondant, “ Thou art a whore,” and for having faid to the defen- onttf 
dant’s hulband, “ You have married an old whore, and therefore '^* 1 *, 
“ have no children j” upon fuggeftion of the cuftom of London to theft word* in 
cart whores, and that thefe words were fpoken in London. And lhe Spiritoil 
now Raymond Ihcwed caufe againft this rule, why a prohibition wbiti’onflwii 
ought not to be granted. 1. That this cuftom of London was be granted up- 
obiblete, and never put in practice. 2. That it appeared here ™ 
upon the face of the fuggeftion, that as well the plaintiff as the to c «t wh«es 
defendant lived out of the jurisdiction of London, viz. at Bewick •» £«**»• 
in Middle/', -x, and Johnfon in the parilh of St. Olaves Southwark . Ah,> io, ‘ 
And therefore it would be hard to deprive the defendant of punilh- 
ing toe* plaintiff, for having fpoken tnefc malicious and defamatory 
words, in a court where (he may proceed, to drive her to another 
court where flic cannot proceed, the plaintiff living out of the juris- 
diction of the court. And of that opinion was the whole court. 

And Holt chief juftice faid, that if in fuch cafe a prohibition were 
granted, it would give licence to all the market women, when 
they were in London , to defame their neighbours without fear of 
punilhment. And the rule was difeharged. Afterwards the fame 


motion was made in the Exchequer by Mr. Nelfon for a prohibi- 
tion, and upon a rule made there to Ihew caule why a prohibition 
Ihould not be granted ; upon Mr. Raymond's motion it was dis- 
charged, Pafcb. 1 Anjj. reginae. 


Rex verf. Crofs ct ux\ s. c. cv«* 

n. r. 634.. 

12 Mod, 

A N indictment was fouod againft the defendants for having re- Tr * ( P a{ *“ 
ccived ftolen goods, knowing them to have been ftole. Upon Xr'ib*^’ 
not guilty pleaded the defendant Crofs was found not guilty, and his »ao m*y »«•* 
wife was found guilty. And now it was moved in arreft of judg- 
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& will mcnt » that this faft, whereof the defendants are indifted, amounts 
M«. 4 «p 9* t0 fe^ny by the late aft of parliament, viz. acceffory after the faft ; 
feet. 5. and therefore it is not indictable as a mifdemeanour, as in this cafe 
it is: for if it werefo, then a man might be twice punifbed for the 
fame offence; for conviftion upon an indiftment for a mtfde- 
meanor cannot be a bar in an indiftment for life.’ And this was ‘ 
urged ftrongly by Sir Bartholomew Shower. Againft which it was 
argued for the King by Mr. Montague and Mr. Lectmrre, that if 
the law were according tovwhat Sbotoer faid, then the late aft t 
inftead of difeouraging the receipt of ftolen goods,; would encou- 
rage it. For generally fpeaking, the felons themfelves are un- 
known (who ftole the goods) and therefore no proceeding can be 
againft them, and confequently no proceeding can be againft the 
receiver, for the acceffoty cannot be tried before^ the principal. 
2. This was not felony at common law, becaufe it is not faid, 
that he knew the perfon, &c. to be a felon. 9 Hen. 4. 1. Bat if 
it be now a felony, the King has liberty to proceed againft 
the defendants, either a 9 for a mifdemeanor, or for felony. 

1 8 Edw. 4. 1 o. pi. 28. An indiftment held good for trefpafs, 
where it was ill for felony. 4 Edw. 4. 14. 3. Keb. 818. Rex. v. 

Tbompfon. Et adjournatur. And afterwards Holt chief juftice pro- 
nounced the opinion of the court to be, that judgment ought to be 
arrefted. Becaufe now this fa & being made felony by the ftatute, 
is not indiftable as a trefpafs. And per Holt chief juftice, it would 
have been the fame at common law, becaufe this faft would have 
been good evidence of having been acceffory to the felony softer the 
faft at common law. And judgment was arrefted. 


Rex. verf. Roberts. 


Buttons. 

10 Will. 3. 
cap. a. 


A N information was exhibited againft the defendant for having 
made wooden buttons, contrary to the late aft of parliament. 
Upon not guilty pleaded, it was tried before Gould juftice at Lin - 
coin, being judge of aflife $ and a fpecial verdift was found there, 
viz. that all the buttons was of wood, but there was in it a fhank 
of wire. And after argument by Mr. ferjeant Neve for the King, 
and Mr. ferjeant Munday foe the defendant, judgment was given for 
the King, viz. that this was a button of wood, notwithftanding 
the fhank, which is no effential part of buttons; for buttons of 
{ilk and hair have no (hanks. 


Adjudged accordingly Pafcb. 5 Jnn. B, R. Dunne qui tam y &e. 
verf. Hincbdy , 


Rofweell 
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Rofcwdl verf. Prior. 

Intr. Trin. 13 Will. 3. B. R. Rot. 158. 

TN an adion upon the cafe the plaintiff declared, that he the fe- s. c. »s*ik. 
1 cond of O&ober, the ninth of this King was, and long before 4 ^ 
rod been poflefied for a certain term of years, adtutfc venturo et LiMy*. Ewr. 
adbuc intxpirato , in an ancient mefluage, in which there then was, 8«. s>6. 
and time whereof, &c. had been, twenty-one ancient lights j that Tewmof * 
the defendant was poflefied of a piece of ground near adjoining to piece of 
the faid houfe j and that he the laid fecondof QElober ereded there g r0,m<1 er * a * 
a new houie, and occupied and continued it until the twentieth of 
i QSlober the tenth of this King, which flopped the faid lights by neighbour's 
all the time aforefaid, per quod the plaintiff loft the benefit of the 
faid lights. Upon not guilty pleaded, it being tried at the fittings IfTanTdiwa 
at nijtprius at Weftminfler, before Holt chief juftice of the King’s >'« 

Bench ; the fad upon the evidence appeared to be, that the de- J}|“ 
fendant was not occupier of fhe new houfe the faid fecond of theiights°»f. 
October , nor at any time after, but that he had before built the ,er ,he d «- 
faid houfe, and had demifed it to Sbuttlewortb rendering rent, who B 
had occupied it for all the time aforefaid. And the queftion was, ii 4 . H. 
if this evidence would maintain the declaration ? for it was objeded J ^ e ”J* <*• 
by the defendant’s counfel, that it would not ; becaufe, as the fad: $ Mod. W'e, 
appeared to be, an adion would lie againft the defendant, but 3u. 
it fhouldhave been bcought againft Sbuttlewortb. Upon which this ® j r„ 1 | S9,&c * 
fad was* ftated in a cafe, and referved for the opinion of the chief i 4S ° * * 44, 
juftice by a rule made by confent, and in the mean time the Cr0 * Car. 
verdid was for the plaintiff fubjed to the diredion of the chief j B s a ’, fc 
juftice. And it was urged by diredion of the chief juftice feveral i Jones 2 22, 
times at the bar of the King’s Bench by Mr. jl font ague, Sir Bar- 9 ft *p> ss* •• 
tbokmew Shower, and Mr. Weld, far the defendant, and by Mr. 

Nortbey j ferjeant Dartt&ll, and Mr. Williams, for the plaintiff. 

And it was urged for the defendant, that this adion is only to re- 
cover damages, and will not lie againft the defendant, who has only 
a reversion in the term ; but the adion ought to have been brought 
againft Sbuttlewortb. Cro. Ja. 373. Ryppon v. Bowles. Cro . 

Jac. 555. Brent v. ifladdon. For though the plaintiff receives 
damage, yet it is not from the defendant but from Shuttle- 
worth. And it is no objection to fay, that an adion will not lie a- 
gainft Sbuttlewortb* becaufe he cannot pulldown this houfe, be- 
.cauie jt would be wafte j fq f doqbtlefs he might have pulled it 
down, and abated the nuifan.ee, fora ftranger may abate a puifance, 
and it will pot .be wafte in him. 2. By the alienation of the 
builderpf the pqifepce, the affize of nuifimee failed at common law. 

8 'T, * 2 hjl. 
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2 Infi. 405. but die party prejudiced might have a quodpermittat. 
againft the alienee being tenant ; the reaion of which will govern' 
the prefent cafe, being an action upon the cafe. And now by 
Weftm. 2. cop, 24 affize of nuifence lies againft the eredor and the 
alienee, which would not lie before the faid ait. This con- 
tinuance of the nuifance. may he compared to an imprifonment, 
where every detainer amounts to a new imprifonment ; never the- 
lefs the man who firft made the arreft, is not anfwerable for the 
whole. 1 Roll. Rep. 241. 4. If the defendant , is liable for the 
continuance and the erection, it lhall be intended, that all the 
damages, as well for the continuance as for the eredion, were given 
in the adion brought before forthe eredion j like the cafe of Fetter 
v. Beale. See it before, 339/ 692, 

W . ■ 

Againft this it was argued for the plaintiff, that this is the only 
adion the plaintiff can have; for he being only a leffee cannot 
maintain an affize or a quod permit tat, and therefore cafe will lie. 
Fitz. nat. bre. 183. And the adion lies more properly againft the 
defendant, than againft his leffee.; becaule fince the plaintiff ereded 
the nuifance, and then leafed it for years, it is a continuance by 
him .; for by his leafe he has put it into the hands of a man who 
cannot abate it for fear of wafte, and therefore it is a continuance 
by him. 2. The adion will not lie againft Sbuttlewortb , Cro. 

. Ja. 373, Ryppon v. Bowles, for he has done nothing; and if he 

Ihould abate it, wafte would lie againft him, if his leffor hath the 
inheritance. 3. It is againft the rules and juftice of the law, that 
a man (hall take advantage of his own wrongs and deprive another, 
whom he has injured, of a remedy which the law has given againft 
him, by his own ad. 4. He has a rent from the tenant, in cori- 
iidcration of this nuifance ; and therefore it is more juft, that he 
ihould be liable for the prejudice that he has done. To which it 
was anfwercd by the defendant’s council, that the bendlt of the 
rent which the defendant hath, cannot be a reafon to maintain this 
adion; for the fame reafon would maintain the adion againft the 
heir or executor of the defendant, as the cafe might happen, for 
the continuance in their time. But that cannot be pretended, for 
being a perfonal wrong, it would die with the perfon ; and yet 
iiich heir or executor would have the rent referved. 

• 

And this term judgment was given for the plaintiff, for admit* 
ting that the adion would lie againft the defendant or againft his 
leffee. ( per curiam) then the plaintiff Ihould have his eledion, and 
a recovery againft the one would be*a bar in an adion brought 
againft the other. Teh. 209. Spencer < u. Com. Rutland. And it is 
very reafonable, that the adion Ihould lie againft the defendant, 
becaule he ereded it and for feme time continued the enjoyment 
1 * of 
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of It, and then demited it to Sbuttlewortb, rendring rent, to that 
he has made an agreement with Sbuttlewortb , that it thould can-* . 
tinae, and he has a tent for it. He likened it to the cafe, where 
A. dificifes B. and then B. makes a feoffment in fee to C. C« takes 
the profits, then B. re-enters j B. in trefpafs againft A. (hall re- 
cover all the mean profits received by C. 1 1 Co. 51. Liford s cafe. 

This a&ion cannot be maintained againft the heir or executor of the 
defendant, becauie it is a perfonal wrong, and dies with the perlon. 

As to the cafe put of imprifonment. Holt chief juftice faid, that if 
A. wrongfully arrefts B. and then A. delivers B. to C. A . ft guilty 
of the continuance of imprifonment. And as to the obje&ion, 
that damages may be intended to haye been recovered in the adion 
for the ere&ion 1 . No fuch altion now appears to have been 
brought, but in the cafe of Fetter v. Beale the former recovery 
was pleaded. 2. 1 he damages for the tontinuancc of the nuifance 
cannot have been recovered in the adtion for the eredion, becaufe 
they were not then fuftained but the battery was the fame at the 
time of the a&ion brought, and being a tranfient ad did not lie 
in continuance, and therefore all the damages were given for it in 
the firft adion. And judgment was given for the plaintiff. 

Foreland verf. Hornigold. 

Intr. HU. 11 Will. 3. B. R. Rot. 164,, or 564. 

D EB T. upon a, bond, conditioned to perform the award of s - c * 1 Sa,lf * 
j. S. The defendant pleaded, nul agard fait. The plain- ^‘Mod. 534. 
tiff replied, and (hewed part of the award, and pleaded it with a U71 p. 97. 
profert in curia, and affigned a breach. The defendant demurred 
for variance ; and the variance being material, viz. in the fubftan- « ”n*»w»rd 
tial paryjf the award, the court gave leave to the plaintiff to dif- which i< good, 
continu^ upon payment of cofts. But if the plaintiff had (hewn 
all the part of the award that was good, and had ommitted to 1 Burro. /3 j! 
(hew part of the award that was ill in itfelf and void ; upon id tie 
of nul agard , that would not have been a material variance. And lb 
Holt chief juftice laid, that it had been ruled before upon evidence 
at a trial at niji prius at Guildhall. And Gou d juftice -ruled it ac- 
cordingly at the fummer affizes in the home circuit. And per 
Holt chief juftice, the judge* made no diftindtion between the 
good part and the bad part of an award till the time of King 
James I. 


Vincent 
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Vincent verf. Befton. 

Intr, Mick 13 Will. 3. B. R. Rot. 183.' 

Difcontino. jfSJumhfd upon three promifes for 55/. each. The defendant u 
lop^ p,W to the 55 /. mentioned in the firft count pleads, that the plan* 
tiff ough,t not to have his attion, for that the faid three feveral 
afturaptions in narrations fvperius mentienatae, were for the fame 
fum of 55 /. which fum of 5 c /. the defendant had paid to the 
plaintiff before the a&ion brought ; and for this he prays judgment, 
if the plaintiff ought to have his action againft him. The plaintiff 
replied, that the defendant did not pay, &c. The defendant de- 
murred. And the court held, that «e whole was difcontinued, 
becaufe the defendant pleaded only to the firft of the promifes, and 
* therefore the plaintiff ihould have taken judgment by nihil dic 'd 
upon two of them j but not having done it, the whole is difcon- 
tpiued i for the defendant had fixed his plea by the beginning to 
the firft promife, and therefore the fpecial matter which follows will 
w,nt of con- not aid it. ,1 Roll. Rep. 177, 406. But afterwards, this being all 
be amended^ done in Michaelmas term, and no continuance being; enttfcd upon 
in the* fame the roll, the plaintiff entred up judgment by nil d&rTt ipon the 
Term. two promifes to which the defendant did not plead. And this 
was approved by the court, upon a report made or it by the mafter 
after reference to him, and judgment was this term given for the 
plaintiff upon the demurrer. Mr. Cbejhyre council with the plain* 
tiff. Mi Brantbwaite with the defendant. . * 

Gree verf. Rollc and Newell. 

♦ 

Intr. Htl. 8 l Fill. 3. B. R. Rot. 664 

sc, e.it, f If 7 ' H E plaintiff brought an ejedhnent againft the defendants 
\y 6 . * X Sir John Rolle and Newell, for lands in Devonjhire. The 

{>. c. Corny 01 defendants appeared, and entred into the common rule in eje&ment, 

!* Mod. 651, an ^ pleaded jointly, not guilty. The caufe being brought to triad 
65 <. * * at the aflizes at Exeter, Sir John Rolle appeared, and conieflcd leafe, 

CroVar 9 * cntr y an< ^ ott fl er > Newell did nftt .appear. Upon which the 
Orth.***? 9 ’ plaintiff entred a nan prof, againft Newell at the faid afijzes. And 
as to Sir John Rolle the jury found a fpecial verdi& ; upon whidh,. 
liutry the Angle queftion was, whether the entry of cejluy que trufl would 
f*< i,u P will be fufficicnt to avoid the ftatute of limitations, 2 1 Jac. 1 . cap. 61,? 
wwofumh An< l was clearly by the whole court, that fuch entry was 
auKKu. fufficicnt to avoid the ftatute ; and they would not hear an argument 

upon 
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upon the point. And a rale was made, that the plaintiff (houhi 
have judgment, unleft the defendant (hewed caufe to the contrary 
before the end of Trinity term laft pad. Upon which Mr. Broderick 
moved to fet afide the faid rule ; becaufe (by him) die retraxit is 
irregularly entred ; hnd the plaintiff, after the entry of it, ought not 
to have proceeded, fuppofing that it had been regularly entred; 
becaufe by his declaration he luppofes, that he has right only againft 
both jointly, which fuppofa! he has falsified by the entry of the 
retraxit ', confeffing thereby, that he has no right at ail againft 
Newell. Sed curia contra , as to this lad matter. For if an eject- 
ment be brought againft two, and iffue be joined, and then one of 
them dies, and a venire is awarded as to the two defendants, and 
a verdict againft two, yet upon fuggeftion of the death of one of 
them upon the roll, the plaintiff (hall have judgment for the whole 
againft the other ; Cro. Ja. 303, 274. 2 Keb. 845. bccaufc this 

adion is grounded upon torts, which are feveral in their nature, 
and one may be found guilty, and the other acquitted. Then Raft. eno. 
Mr. Broderick argued, that this retraxit was entred irregularly, 66 £ 0 7 * 
for (by him) the non prof, muft be interpreted a retraxit or no- |, r George 
thing ; for it cannot be a nonluit, for if it were a nonfuit, then Brown’* c»fc. 
the plaintiff, being nonluit againft one, (hall be nonfuit againft 
both. And as a retraxit it cannot be good, becaufe the defendants 
have joined in plea, and therefore neither the plaintiff nor the judge 
of affife can fever them ; and all the cafes, where relraxits have 
been adjudged good, were where the pleas were feveral, and not 
joint. Long § Edw. 108. Bro. judgment 77. In trefpafs againft 
feveral, if the plaintiff enters a non prof, againft one, he cannot 
proceed againft the reft, unlefs they fever in plea. 2. The judge R*t>ax>t en- 
of ntfi prius could not enter a retraxit to be good, bccaufc upqn 
the entry of it judgment ought to be immediately, that the defen - *' J> 
dant againft whom the retraxit is entred eat inde fine die ; which 
the judgt of nifi prim cannot do, and fo this retraxit is irregular ; 
the Consequence of which is, that Newell continued defendant not- 
withftanding this retraxit , and neverthelela the judge tried the iffue 
only againft one of the defendants. He cited alfo 2 Ventr. 195. 

Fagg v. Roberts. , that the plaintiff ought to have been nonfuit, 
becaufe both the defendants did not confefs leafe, entry and oujlcr > 
and 1 Sid. 76. Boulter v. Ford. F. contra it was argued for the 
plaintiff by Mr. feijeant Darnatl, that a retraxit may be entred 
before the judge of mji prius, becaufe the parties are all demand- 
able there, and have day, and their appearance is at the beginning 
recorded. That fuch a judge may record a protection. Co. Ma. Chart. 

425. 17 Edw. 3. 22. The fame law of a receipt prter. That he 
may receive a plea puis darrein continuance, Teh. 181. but cannot 
give judgment upon it. That he may record a demurrer to the 
evidence, or a plea to the challenge of the jury. And for the 

8 U fame 
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fame reafon he may record a non prof. In Co.Entr . 172. a reliSta 
verificatione with a cognovit aSlknem is entred at nifi print, and 
judgment given upon it in C. B. in dower, which is ftrong in 
point. If in this cafe the defendants had fevered in plea, a nolle 
profequi might have beenwell entred. Cro.Cttr. 243. Now this 
.plea is feverable in its nature. See x x Hen. 7. 6. per Ktble. And 
•he cited 20 J$jfif. 20. 2 Roll. Abr. tit. Trial 630. pi. 13. Hob. 
70, 180. 3 Keb. 136. But per Holt chief juftice, upon the non 
prof, entred againft one of the defendants, judgment ought to have 
been entred for him, which could not be done at nifi prius ; and 
before fuch entry he is not discharged, and the plaintiff 1 ought not 
to have proceeded againft the other. He had never feen fuch a 
retraxit as this ; ana he was of opinion, that a retraxit cannot be 
entred againft one of the defendants, where they join in plea. Be- 
Jides, that before the ftatute of York the plaintiff could not have 
been nonfuit at nifi prim , becaufe he was not demandable there j 
and therefore now he cannot enter a non prof there. And there- 
fore he held, that this retraxit was irregularly entred, and that 
the plaintiff ought not to have his judgment. But Powys and 
•Gould juftices held the contrary. 1. Becaufe the plea is in its na- 
ture feverable, and therefore a retraxit may be well entred as to 
one of the defendants. 2. That the judge of nifi prim may re- 
ceive fuch entry. And judgment was given for the plaintiff 
And afterwards error was brought upon this judgment in parlia- 
ment. And the judgment of the King’s Bench was affirmed 
Saturday 18 April 1702. and 50/. cofts given to the defendant in 
error. 


S. C. Salk. 
3 6 3 - 

S.C. Carth. 

453 - 
An tltgit s 
'which extends 
xnQre than a 
moiety, is 
void, and the 
plaintiff (hall 
have a new 
execution. 
dntt 346. 


Pullen verf. Birbeck. 

I N a feire facias fued by the plaintiff againft the defendant, the 
writ (hewed, that the plaintiff had recovered judgment againft 
the defendant for 600 1. and that he fued an elegit thereupon, di- 
rected to the fheriff of Wejlmorland , to which the fheriff returned, 
that he had levied goods to the value of 66 1 . and that the inqui- 
fition found, that the defendant was feifed of two farms, the one 
of 40/. per annum, the other of 60/. and that he had feifed the 
farm of 60 /. per annum, &c. that by the faid return it appeared, 
that the execution was void, becaufe he feifed more than a moie- 
ty ; and therefore this writ commanded the defendant to (hew 
caufe, why the plaintiff fhould not have- a new execution. To 
this writ the defendant demurred. And it was argued by Prate 
ftrjcant, that the execution was not void, but voidable, at the 
election of the defendant, who was prejudiced by it. And for that 
he cited many cafes of leafes made by infants, by feme coverts 

jointly 
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jointly with their hufbands, tenants in tail; bilhops, &c. that they 
were only voidable. 1 That the plaintiff was eftopped by his 
acceptance, to fay that the execution was void. And to prove 
that he cited 22 Edw. 3. 14. 44 Echo. 3. 2. 5. E contra it was 
argued by fetjeant Hall for the plaintiff, that the execution was 
yoid, becaufc the fhcriff had but a bare authority, which he had 
not purfued, and therefore his ad is void. 22 Edie. 4. 3. a, Dier 
135. pi. 14. March 8. pi. 20, 1 17. Co. Li. 49. b. 52. a. Crd. 

Car. 33 5. 1 Leon. 35. Hardr. 421. And that this cafe refemblcs 
the cafe in 7 Edw. 4. 3. as the plaintiff had a hew capias there, 
he ought to have a new elegit here. 2 Brownl. 96. 7. 1 Sid. 

91. Cro. Eliz. 160. 8 Edw. 4. 4. Trefpafs lies againft the 
(heriff, if he exceeds his authority, x Sid. 184. 1 Ventr. 105, 261. 

That fuch e legit executed in fuch manner is void, x Sid. 239. 

As to the opinion 2 Infi. 396. that an extent cannot be avoided, 
after it is filed $ that is, where there does not appear to be more 
than a moiety upon the extent itfelf. And fo it is explained by 
Hate , 1 Ventr. 259. 3 Keb. 313. And therefore he concluded, 

that the plaintiff ought to have a new execution. And of that opi- 
nion was the whole court, after feveral arguments at the bar. And 
this term they.faid, it was a plain cafe, that the execution was void, 
flie fheriff having exceeded his authority. And judgment was given 
for the plaintiff.’ * 


Vafper verf. Eddowes. 

Intr. Pafch. 12 Will. 3. B. R. Rot. 316. 

1 

T Refpafs for his clofe broken, and depasturing of his grafs S C. 1 Salk. 

with cattle, &c. viz. porcis t &c. As to all the trefpafs, ^ fs th# 
Except with one hog, the defendant pleads not guilty ; and as to defendant 
that he pleads in bar, that the plaintiff diftrained the faid hog then P 1 ®** di(lrtf * 
damage feafent, and impounded it in the common pound of the ofThog’ 
mano r nomine diffri&ionis, &c. The plaintiff replied, confefling for the fame 
the diftrefs, and the impounding, that tne hog, without the affent ,ref P‘!’> £ e 
of the plaintiff, efcaped out of the faid pound, the plaintiff adtunc pij«/V«pc 
nec adbuc , not being fatisfied for the faid damage. The defendant out of the 
demurred. And "Raymond argued for the plaintiff, that it appears, 66o> 
that the plaintiff had no fatisfadtion for the faid trefpafs, and -there- ,, Mod- *1.* 
fore may maintain this action. That the hog, though diftrained, s. c. ofVaf- 
was but in nature of a pledge ; and that upon tender of the da- ,d * 
mages by die defendant to the plaintiff, he ought to have per- BKncowe’, 
mitted him to have the hog. Cro. Eliz. 162. 2 Leon. 174. pi. M ^j **P" 

ail. Annejley v. JdbnJon. Replevin after a writ of fecond de- \ x 
Jiverance, the defendant avowed for damage feafant, upon which Serj.wiifon. 

iffue 
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' iffue was joined, and verdi& for the avowant, and damages were 
affefled, and return awarded, the therifF returned averia elmgata, 
upon which a withernam was awarded of the cattle of the plaintiff, 
upon which the plaintiff came into court, and tendered the da- 
mages affefled by the jury, and brought the money into court, and 
prayed a flay of the withernam , the court hnpofed a fine of 3 s. 
and 4 d. for his contempt, and then granted bis prayer. So 2 Infi. 
341. if return irreplevifable be awarded, the owner may offer the 
arrearages, and if the defendant refofe to deliver the diftrefs, the 
plaintiff may have detenue, because the diftrefs is only in nature of 
a pledge. 13 Hen. 4. 17. 4. 2 Infi. 107. Cro.Jac. 148. *The 
Dier *80. diftrainer cannot ufe it. Teh. 96. Ncy 119. He cannot tie them 
Mkh Vmw. ‘ n *ke P oun< k *7 ^ 4 * If cattle diftrained die in the pound, 

4 ,0. the diftrainer fliall have an attion of trefpafs; or may diftrain 
Mich.ijEdw. again, if the diftrefs was for rent. Doit, and Stud. cap. 27. which 
10 Heo^'7. feems a ftrong cafe in point. As to the objection, that levy per 
zi. b. diftrefs is a good plea, heanfwered, that fuch plea ought to men- 
tion, quod adbuc detinet , or quod fic nil debet, otherwife it will 
hot be good, which fuppofes fatisfa&ion. See 28 Hen. 6. 6. 
35 Hen. 6. 10. 36 Hen. 6. 48. Raft. entr. 175. Co. cnt. 49. b. 
And therefore he concluded, that fuch diftrefs being become by the 
fault of the defendant (for he ought to have made fatisfa&ion for 
the trefpafs) ineffedual, the plaintiff may have trefpafs. 


And after this cafe had been ftirred many times at the bar, this 
term the court gave their judgment. And Gould juftice, for the 
reafons aforefaid, was of opinion, that the plaintiff ought to have 
judgment. But Holt, Turton, and Powys, jufticcs, gave judgment 
for the defendant, becaufe it did not appear, that the hog cfcaped 
by the default of the defendant ; for perhaps it efcaped by a fault inr 
the pound ; and it would be very hard, that the defendant ftiould 
lofe his pig, and alfo make other fatisfadion to the plaintiff for the 
damage done by it. Note, that Holt chief juftice always, when this 
cafe was ftirred, was angry, by reafon of the fmallnefs of the caufe 
of affion, and faid, that it was a vexatious fuit, more worthy to be 
brought in the county-court than in the King’s Bench. Judgment 
was given for the defendant. 


Milner verf. Petit. 

Debt again it T""\EBT was brought againft the defendants as bail upon their 
" I?” I Jr recognizance. The judgment againft the principal was given 
’ in Trinity term ; and if the plaintiff had fued a feire facias, the 
bail would have had time to bring in the defendant, until the re- 
turn of the feire facias , whereof they are deprived by this means. 

1 And 
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And therefore Mr. Montague prayed, that the defendant might 
have an imparlance. And he faid, that fome books are, that in 
fuch cafe debt does not lie. And for that he cited Raym. 14. But 
per curiam, the bail (hall have the fame time for the render of 
the principal, is if they had been fued by fcire facias j and a rule 
(hall be made accordingly. In the fcire facias they cannot plead 
the render after the return of the capias ad J att's faciendum , bccaufe 
the condition of the recognizance is broken by the return of non 
eji inventus upon the capias ad fatisfaciendum. And they faid, 
that the bail (hould have fifteen days in the term ; and in vacation 
they (hould have as much time as they would have had, if they 
had teen fued upon- a J'cire facias, to render the principal. But Cl p,|. 
afterwards at the end of the term Holt chief juftice faid, that the ( ^ 
judges had made a rule, that if the plaintiff in the original adtion 
brings debt againft the bail upon<heir recognizance, the bail (hall 
have eight days after the return of the writ, to render the prin- 
cipal ; and if there be but four days in the term after the return 
of the writ, he (hall have four days in the following term. 

Rex verf. Cranmcr. 

A N indictment was found againft the defendant. And after s. c. Cafes 
he had pleaded not guilty, and it had hungup untried for 
fome time, the profecutor difeovering a fault in the indidtment, Cr0 e ^ n “^//, 
being for perjury, went to Mr. Harcourt, fecondary of the crown pro/. upon an 
office of the King’s* Bench, and perfuaded him to procure Sir 
Samuel Aflrey, clerk of the crown, to enter a nolle .prof. Upon 0 hhea«ou,cy 
which Mr. Raymond moved the King's Bench, that fuch nolle proj. genersl. 
might not be entered without leave of the attorney-general. And 
of that opinion was the whole court. And the nolle pfof. was 
fet afide. 


Philips verf. Philips. 

HiL Vacation 14. Will. 3. 

a Scifcd of lands in fee, devifed them to B. and C. and their S. C. Vc n. 
heirs, in truft that J|is wife Elizabeth, and her daughter ^ e ; f rq 
Martha , (hould have the profits equally divided between them du- 
ring the life of Elizabeth , and afterwards to B. and C. and their » 
heirs, in truft for the heirs of the body of Martha, afterwards to 
his right heirs ; Martha died before Elizabeth without iffiie, Elisa- *« 7 . 
betb took out adminiftration to Martha. And upon a bill in m 

Chancery, the caufe being heard by the maftef of the rolls, he > ‘“ U ’ 01U 

8 X held. 


held, that Elizabeth and Martha were joint-tenants, and that the 
whole furvived to Elizabeth. Afterwards upon appeal to Somers 
lord chancellor, he held, that Elizabeth and Martha were tenants 
in common, and that the eftate as to Martha determined by her 
death, and then he in remainder would come into poflefllon for 
her moiety. Afterwards, upon a re-hearing before IVr 'tgbt lord 
keeper of the great feal, he held them to be tenants in common ; 
but he was of opinion, that an eftate by implication arofe to Eli- 
zabeth, after the death of Martha , for her life. But he made a 
reference of it to the opinion of the judges of the Common Pleas. 
And they held, that they were tenants in common, and that 
Yurautur t(it. Martha had an eftate fur outer vie, and that fo the fpecial occu- 
pant fhould have it, viz. Elizabeth, as her adminillratrix ; that 
Equity n*ver Martha had no eftate tail in the truft, beeaufc equity never makes 
makes tmtt* a mgr ^ er ^ b ut prevents it; contrary to that which lord Sommers 
* M# held. 


Rex verf. Dawes. 

fi.C. * Salk, A N attachment blued out of this court agatnft the defendant, 
s . . JMk ^ or a contempt committed by him, dire&ed to the fheriff of 
Cumberland. Upon which the defendant being arrefted, Thomas 
bond upon Lamplugh cfquire, fheriff of the faid county* took a bail-bond (in 
vT\"o r« P cr f° ns very fuflicient were bound for his appearance at the 

99, *oo. CP return of the attachment) and let him go at large. The defendant 
1 s.dk. 99. ref u fed to appear at the day of the return of the writ, which was 
Mod in Generis proxime po/l crajlinum fanSlae Trinitatis laft paft. Upon 
0 which the Iheriff was amerced j though he offered to the plaintiff 

in the action to aflign him the bail-bond, which he refufed, al- 
Icdging tfiat the fheriff could not take a bail-bond upon an attach- 
ment. Upon which the Ilieriff, thinking he was oppreffed, moved 
mm fH?"** b y Raymond laft Michaelmas term, that the court of King’s 
pUimitF to Bench would compel the plaintiff to accept the alignment of the 
accept an bail-bond. And he urged, that it was very reafonable, that fuch a 
webau'bomi. rulc Jhould he made > for the Iheriff is compellable by the ftatute, 
to let a man arrefted upon an attachment go at large, upon a bail- 
bond given ; and when he is at large, the fheriff cannot feize him 
again after the return of the writ; and confequently it is not then 
in his power to bring him in at the return of the writ. It will 
then be very hard, that when he has done his duty, and no more, 
he (hall be liable to amercements, for not doing that, which the 
law fays, he cannot do lawfully. That nO’a&ion lies againft him 
in fuch cafe. 2 Sound. 54. Eojhrne v. Han/on. 1 Sid. 23. And* 
if no action lies, no more ought he to be amerced for it. Sed non 
allocatur. For per curiam , this court cannot make fuch a rule, 

that 
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that the plaintiff (hall accept the alignment of the bail bond j for 
he may either accept it, or proceed againft the fheriff by amerce- 
ments j and the Iheriff may reimburfe himfelf, by fuing the bail- 
bond ; and if the bail-bond is not fufHcicnt (as here it wal but of 
40 /.) he is without remedy. Btft it was clearly agreed that he 
•may take a bail-bond upon an an attachment. See Stile i 1 2, 234. 

Burton v. Low. 2 Ventr. 237. Contfa 3 Leonard 208. Bland v. 
Riccards. Afterwards the laft day of this Term, tip’oht allcdging 
that this was a hard cale, and that Dawes was in town, the court 
granted a tipftaff, to bring him in fedente curia ; but he could 
not find him. And fo nothing was done for the relief of the 
iheriff. 



Softie 
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Some Points refolved by Holt chief 
juftice of the King's Bench ^ upon evi- 
dence in trials at nifi prius . 

Sentence of TT N an aftion brought upon a policy of infurance of a fliip, if 
condemnntwn ■ - lt a pp cars U pon the evidence, that the fliip was condemned 
flroyithe pro- I hy procefs of law, and feifed j by this fentence the property 
perty thereof. and ownerfhip are deftroycd, and there is no remedy upon 
ai*.. 2 «nd d ‘ l * le P olic y infurance. Ruled by Holt chief juftice. May 'll- at 
a sera. 96a, Guildhall, Pafih. 10 Will. 3. 1698. 

96|. 

Smith, aflignce of the commiflioners of a bank- 

rupt, verf. Sir Richard Blacklu.rm 

S. C. Salk. T T was ruled by ‘Treby chief juftice of the Common Pleas, at 
the* f bU ' ” 0t P r,us at Guildhall, the fitting after Michaelmas term 10 Will. 

point'whe. u P on evidence in trover brought by the plaintiff againft the de- 
ther need- fendaiit, after argument of the council on both fldcs, i. That it 
the V "XT' * S nut neceffar y to prove, that the perfon, Upon the petition of 
ing oeduo/a whom the commiflion of bankruptcy was granted, was a creditor 
debt. of the bankrupt ; becaufe upon view of the ftatutes, they do not 
require that. 2. That it is not ncceflary to prove, that the ban- 
krupt was indebted in 100 /. though the praftice has been to dofo; 
bccaufc though the chancellor frequently, before he grants a com- 
miflion of bankruptcy, requires luch proof, yet it is only matter 
of dilcretion in him. 

Cole verf. Davits ct al’, aflignees of Maul a bankrupt. 

How the pro- TT was ruled by Holt chief juftice of the King's Bench, Tuefday 
Eound°by«n* A 3 1- HU. i o Will. 7. at nifi prius at Guildhall, upon evi- 
execution, or dence in a trial, i . That if the goods of be feiied upon a Jieri 

*urtcy, b | 5 v." -hp ,as u P on a judgment obtained againft w. and after the 
feifure A. becomes bankrupt j this aft of bankruptcy cannot affeft 
the goods levied in execution as aforefaid. But if A. was a bank- 
rupt before the feifure, and after the bankruptcy the (heriff upon 
a writ ol fieri facias to him direfted upon a judment obtained 
i againft 
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againft A. feizcs the goods and fells them, and a commiffion of 
bankruptcy is granted, and the laid goods afligned by the commif- 
iioners, the affignec of the com mifli oners may maintain trover 
again ll the vendee of the goods ; but no adtion will lie againft the 
IherifF, becaufe he obeyed the writ. 2. If a trader, hearing that 
' a writ of fieri facias was ill'ucd againft him, to the intent to pre- 
serve his goods from being levied in execution, clandcftineiy con- 
veys them out of his houle, and conceals them privately j that does 
not amount to an adt of bankruptcy. That a leizure of part of 
the goods in a houfe by virtue of a fieri facias in the name of the 
whole, is a good feizure of all. 4. It was refolved in this cafe, 
that if goods of A. are feized upon a fieri facias, and fold to B. 
bona fide upon valuable consideration } though B. permits A. to have 
the goods in his polleflion, upon condition that A. lhall pay to B. 
the money, as he lhall raife it by the falc of the goods, this will 
not make the execution fraudulent. Andinfuch cafe a fubfequent 
adt of bankruptcy by A. will not defeat the fale. But though the 
original debt was juft, yet if the execution was fraudulent, viz, 
upon any truft, a fubfequent adt of bankruptcy will defeat it. 


Young <aerf. 

I T was ruled at nifi prius at Wefiminfier, the firft fitting after 
Michaelmas term 10 Will. 3. that every man of common right 
may juftify the going of his fervants or of his horfes upon the 
banks cf navigable rivers, for towing barges, &c . to whoinfoever 
the right of the foil belongs, and if the water of the river impairs 
and decreafes the banks, &c. then they lhall have reafonable way 
for that purpofe in the neareft part of the field next adjoining to 
the river. And he compared it to the cafe, where there is a way 
through a great open field, which way becomes foundcrous j the 
travellers may juftify the going over the outlets of the land not 
inclofcd next adjoining. 


T)ER Holt chief juftice, the inhabitants of every parilh of com- 
* mon right ought to repair the highways. And therefore if 
particular perfons are made chargeable to repair the faid ways by 
a ftatute lately made, and they becfbme infolvent, the juftices of 
peace may put that charge upon the reft of the inhabitants, Mich, 
10 Will. 3. B.R, 


Towing 
barges. £$ 7 . 
on the banks 
of navigable 
rivers. 


Maynard’* 
MS. Ref. 
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Hockley vcrf. Lamb. 


Pr<fcr'p:r.n IT t was ruled by Halt chief juftice at IFincheJler Lent aflizes 
vlX'iic. on X 10 tV ill. .3. j. That a man may prefcribe for common for 
a mi liiiage. cattle levant and couchant upon a meftuage. And he faid, that he 
* Lev. <7. k new }j a / e chief juftice to have been of the fame opinion at Nor- 
a be°" a ^ izcs ‘ 2 * by him a man cannot prefcribe for common appur- 
caufeTilat'ii tenant to a farm ; becaufc it ^uncertain, of what a farm conlifts, 
uncertain. perhaps of ten acres, or of a hundred acres $ but the prefcription 
ought to belaid, to a mefluage and fo many acres of land. But 
if there is an ancient farm, and the lame lands always occupied 
with it ; a man may have common of pafture, to departure his 
cattle tilling that farm. 


Richards verf. Squibb. 


“Where not T T was ru ^ c ^ by Holt chief juftice at Dorcbejler Lent aflizes 
rrccti.iry to X 10 WtU, 3. at trial tit a nifiprius , that if a man preferibes for 
»e« a*!L common for a certain number of cattle, as appurtenant, (sc. it is 
•nd'rvwW, not neccflary, nor material, to fliew that they were levant and 
iy. 1915. couchant ; becaule it is no prejudice to the owner of the foil, for 
that the number is afeertained. 


Clerk verf How. 


A forrrnder T T was ruledby Holt chief juftice at Brentwood fummer aflizes 
tobHdmiwd 1 10 Wl11 ' 3 * u P on evince at niji prius, that if .copyhold land 
to a copyhold be furrendered to the ufe of a will, (sc. and afterwards the will 
before an devifes this land to B. and his heirs, upon condition that he pay 
»nu.i entiy 1* lQQ j w ithin fix months after the death of the devifor to J. S. if 
the money is not paid J. S. ought to be admitted, and then he 
mud make an actual entry before he can furrender. And therefore 
in the prefent calc a furrender made by J* S. before adtual entry 
was held ill. 


Boner vlrf. Junef. 


tymreeaen T T was ruled* by Holt chief Juftice at By gate in Surrey, Jammer 
i jrf tmrn r W 1 ° tFill, 3. upon evidence at a trial, that coparceners 

may join in ejeftment. And (by him) the cafe in Moor 682. n. 
939. is not law. 


Palmer 
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Palmer verf F looke or Geuche. 

• 

I T was ruled by Holt chief juft ice, upon evidence at a trial at if in** 
niji prius at Norwich Summer affixes 12 Will. 3. that if iitdfbi- >»,'/' d«* 
t.itus ajj'umpj '.t for goods fold and delivered, upon non ' ajfumpjit et^nce*«hu 
.pleaded the defendant gives in evidence, that the debt was attached the debt w« 
by foreign attachment in London upon a plaint levied by J. S. (to ?'“ c *! ed 
whom the plaintiff was indebted) againft the plaintiff, &c. the dc- de^njln^^* 
fendant will be driven to prove, that the plaintiff was indebted to mail p:ove 
j. S. becaufe the plaintiff has no notice of the foreign attachment ; |^,«j 
•and therefore it may be only a contrivance by the defendant and 7. s. * 
y. S. to bar the plaintiff of his prelent action. 2. In fuch cafe p , . 
the plaintiff may fliew in evidence, that the iuit in London was af- ib cw lb* at. 
ter an original filed by the plaintiff in fome one of the fuperior tachmemwas 
courts ; and that will avoid the operation of the foreign attachment, 

•3. If the original did not iffufe before the. plaint was entered in cats. 
London, but only antedated, and bore tejle before, and no arreit was 
made before upon it j 'that will not avoid the foreign attachment. 

But this latter point Holt refer\jed for his farther confederation. 

But {ut audiv't ) he was afterwards of the fame opinion. 

W indie verf. the hundred of Chelmsford. 

I N an adiori upon the ftatute of Winchester, in which the plaintiff Hue and Ciyi 
lhcwcd, that he was robbed of a Bank bill, upon evidence at 
the \x\n\, fummer affixes 10 Will. 3. at Brentwood in Effex, before 
HaiJ'ell baron of the Exchequer, he direded the jury to give da- 
mages for the whole value of the bill, which they did accordingly. 

Smithies verf Dr. Harrifon. 

I N cafe for words, which imported the committing of adultery Wordj . ey ._ 
by the plaintiff with Jane at Stile , the defendant in mitiga- dence in miti- 
lion of damages may give in evidence, that the plaintiff commitefl 2 ltion> 
■adultery with Jane at Stile, but not with any other woman. Per 
Holt chief juftice at Brentwood fummer affixes 13 Will. 3. ruled 
accordingly. 


Haftead 



yiS Points refolved by Hqjt chief juftice i 


Haftead verf. Searlc. 

* 

By a devife of yf Makes his will in thefe words, viz. ** I devifc to J. S. all 
in^ofefl^onTf * ** thofe my lands in Bramjlead in the county of Surrey in 
y.i/.Undfn “ the pofftffion of John AJhley \* whereas in fa€t A. hath not any 
Harm in pof lands in Surrey , but he had lands in Bramjlead in Hamfjhire in the 
I'dh! 0 ° l A poficffion of John AJhley t And in an eje&ment brought by the 
heir of A. for thefe lands in Hatnpjhire againft the devifee, it was 
ruled by Holt chief jufticc, that thefe lands in Hdmpjhire would 
pafs by this devife. And the plaintiff was nonfuit. htWincheJler 
Lent, alfizcs 1679. 10 Will. 3. 

Lord Petre verf Heneage. 

4: 

A jewel can- T}ER Holt chief juftice, a jewel cannot be an heir-loom, 
nm be an JT b ut on iy things ponderous, as carts, tables, &c. Ruled by 
Ilolt at the luting in Mtddlefex after hajler term 13 Hill. 3. in 
trover for a chain of pearl. Spe Co. Li. x8. b. that the ancient 
jewels of the cro&n are heir-looms. 


Emcrfon verf. Inchbird. 

T ^ < ^ C ^ t u P on k° n d brought againfl: the defendant as heir to his 
h* devife but JL father, &c. runs per defeent pleaded, the plaintiff replied alfets, 
bydefeem. and ifliie thereupon. And the evidence was, that the obligor, the 
defendant’s father, deviled to the defendant his fon and heir certain 
mefluages in Exchequer Alley in fee, but chargeable with an annuity 
or rent charge payable to the defendant’s mother. And it was held 
by Holt chief juftice, that thefe mefluages defeended to the defen- 
dant, and were aflcts. For (by him) the difference is, where the 
devile makes an alteration of the limitation of the eftate, from that 
which the law would make by defeent j and where the diviie con- 
veys the fame eftate, as the law would make by defeent; but 
charges it with incumbrances. In the former cafe the heir takes 
by purchafe, in the latter by defeent. 7 m. 13 Will. 3. B. R. 
Guildhall, London. 

remife u» T N ejeiftmcnt the demife by the leflor of the plaintiff to the 
££~. w l plaintiff was laid to £e the twenty-feventh of April 1697. 
time of trial, which time was not come at jhe time of the trial ; but the te- 
nant had entered into the common rule, to confefs leafc, entry 
2 and 




upon evidence in trials at nifi prius. 


7*9 


und oujlcr. And the court compelled the defendant to confefs 
leafe, entry, and oujlcr ; other wile the plaintiff would have been 
nonluit, and then he would have had judgment againft the cafual c- 
jector; although it was objected, that the plaintiff could not have 
judgment, though the verdidt were found for him. Ruled by the 
court of King's Bench upon a trial at bar. Mich. 8 Will. 3. B. R. 


Claxmore verf. Searle, Field, and Falkner. 

• 

f~%axmore brought an ejedment againft Stark, Field, and Falk- 
^ ner. Field appeared, and confclfed leafe, entry and oujlcr. 
Scar/e and Falkner did not appear, nor confefs leafe, entry and 
oujlcr . Upon which, by the direction of Holt chief juftice at the 
Jhmmcr aflizes at Horjham in Suffix 13 Will. 3 a verdidt was given 
by the jury for the plaintiff again if Field generally : and verdidt was 
given againft the plaintiff for Searle and Falkner ; and indorlement 
was made upon the poffea that this verdidt was for Searle and 
Falkner , becaulc they did not appear and confefs leafe, entry, and 
oujier : and for this reafon, that they fhould not have cofts againft 
the plaintiff, and that the plaintiff fhould have judgment againft 
the cafual ejedtor, for fuch lands as were in the poflefDon of Searle 
and Falkner. 


Three defeu* 
denes in ejedt- 
rnent, one 
confciTtf and 
tbe oiheis dp 
not. 

Verdift for 
pUmtiff *• 
g^infl the one, 
who confer* 
led, and a* 
gain/l plaintiff 
for the two 
who did not. 
Plaintiff reco- 
vers all the 
lands not- 
withftanding, 
J*tc 716. 


. Hermitage verf. Tomkins. 

I T was ruled by Holt chief juftice, at the Jummer affixes gt War- Oqe Semiftj 
wick 1 1 Will. 3. upon a trial at niff prius, that if A. not having j^hLh**** 
any thing in certain land, demifes it by indenture to O. and after* «od after- 
wards A. purchafes the land, this will be a good leafe by eftoppel. WK f l P“ f - 
But if it appear by recitals jin the leafe, that A. had nothing at the Mththlhftt 
time of the demife, and afterwards he purchafes the land as afore- eftophim. 
faid, that will not enure by eftoppel. 1699. 


Rex verf Payee. 

I T was moved in B. R. that the information of B. (now dead) 
taken before a juftice of peace might be read as evidence for the 
King in an information againft the defendant for a libel, upon not 
guilty pleaded, tried at the bar. But upon conffderation the court 
denied the motion. 'Fox per curiam, in indidtments for felony, by 
2 Phil. & Mar cap. 20. fuch informattons may be read, the depo- 
nent being dead. But iq indictments or informations for misde- 
meanors, or in civil adtions, or appeals of murder, no fuch infor- 

8 Z mation 


S. C. Salic. 
z 3 i. 

Carth. 40$. 

$ Mod. 163* 
Information 
of one dead 
taken before ft 
juftice for a 
libel refo fed 
to be read ift 
evidence. 

1 Sc 3 Phil. Sc 
Mar. cap. 10. 
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Legatee when 
a good wit- 
nets to prove 
a will, 

2 Stra. 1 253. 
Mich. 31. 
Cito. 2. H.R % 
A creditor 
htM a good 
witnefs to a 
will of lands 
lor payment 
of debts. See 
Hum 5 Keel, 
Law, Wills, 

Duplicate of a 
will fer.t in a 
letter to a 
11 ranger who 
dies die letter 
may be read 
in evidence. 

Where the 
will mull be 
proJuccd, and 
confeflion by 
a witnefs that 
there was 
fuch a wdl k 
no proof* 

A verdift for 
one remain- 
der mart it 
evidence for 
a fubfequent 
remainder- 


What one 
fwore At a 
former trial 
may be pro 
ved at another 
trial if he is 
dead. 


mation can be given in evidence; nor can evidence, which wa s 
given for the King upon an indictment, be given upon a trial in a 
civil aCtion for the party. And the justices of the King's Bench 
lent Sir Samuel Byre puifne juttice of the King’s Bench to the juf- 
tices of the Common Pleas then fitting in court, to learn their opi- 
nion and they agreed in opinion with the court of King’s Bench: 
And the information of B. was refufed to be admitted in evidence. 

I 

, Pyke verf. Crouch. 

I T was refolved Mich. 8 Will. 3. in B. R. upon evidence in a 
trial at bar, 1. That a legatee cannot be a witnefs to prove 
the will, becaufe the legacy is deviled to him, unlefs he has re- 
leafed the legacy. But after fuch a releale he will be a good wit- 
nefs to prove the will. But if the counfcl -of the other iiJe 
have permitted fuch legatee to be fworn, and to be examined as 
a witnefs, without having taken exception againft him, they can- 
not afterwards except againft his evidence for the reafon that he 
» was a legatee. 2. If the duplicate of a will be written by the di- 
rection of the teftator, and fent by him to a ftrangcr, to keep it 
fafely, and the ftranger fends back a letter to the teftator, in which 
r he makes mention, that he has received the faid will ; after the 
death of the ftranger fuch letter may be read as circumftantial evi- 
dence, to prove that fuch duplicate of the will was fent by the 
teftator to the faid ftranger. 3. If a man produced as.a witnefs for 
j the plaintiff in ejeClment confelfes, that there was fuch a will made 
as the defendant’s counfel pretends, and under which the defendant 
* makes title to the lands in queftion ; yet that is not fufficient proof, 
s to prove that there was fuch a will ; but the will itfclf ought to 
be produced, or other legal proof made of it. 4. If feveral eftates 
r in remainder be limited in a deed, and one of the remainder-men 
obtains a verdiCl for him in an action brought againft him for the 
fame land ; that verdiCl may be given in evidence for the fubfe-. 
quent remainder-man, in an aCtion brought againft him for the 
lame land, though he does not claim any eftate under the firft re- 
mainder-man, becaufe they all claim under the fame deed. 5. If 
a man was fworn a witnefs at a former trial, and gave evidence, 
and died ; the matter that he depofed at the former trial may be 
given in evidence at another trial, by any perfon who heard him 
r lwcar it at the former trial. 


Hockley 
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Hockley vcrf Lamb. 

I T was ruled by Holt chief juftice, at Lent aflizes at Winchcfler a , b. c. d. 

1697-8. That if A. B. C. D. and E. claim common in a place * nd E - 
tailed Dale, cxclulivcly of all other perfons, and the common of c° u ™,™e of »ii 
A. comes in dilpute, B. may be a witnefs to prove that A, has others, if a.'s 
right of common there ; becaufe in effeft it charges himfelf, viz. 
lie admits another to have common with himfelf. But if thepre- 
fcription be, that all the inhabitants of Blackacre ought to have for him. 
common there ; one of the inhabitants cannot be a witnefs, to 
prove that another of the faid inhabitants ought to have common tteuo f Mad 
there, becaufe in effect he would fwear to give himfelf right of atrt d»im 
common there. common. 


I T was faid by Holt chief juftice in B. R Mich, io Will. 3. that Evidence™. 

if a man dcftroysa thing that is dcfignedto be evidence againft tra /poliai*- 
himfelf, a fmall matter will lupply it. And therefore the defen- rtm ‘ 
dint having tore his own note ligiied by him, a copy fworn was 
admitted to be good evidence, to prove it. 

St. Legar verf. Adams. 

A T a trial in ejcdtment, fummcr aflizes, 10 Will. 3. 1698. at wh»t» good 
Canterbury in Kent, upon the evidence it appeared, that a ^though it 
will was made by William Horn in 1647, of the lands in queftion, i« loft, 
which will was loft, but mention was made of it in the calendar 
(which is the index of the regifter of the fpiritual court) and 
alfo in the feal book. A commiilion iflued in slpril 1648. to 
examine the executors upon their oaths, C?c. and that being re- 
turned, probate was granted the eleventh of May 1648. which pro- 
bate was produced in evidence. And Holt chief juftice allowed it 
to be good proof of the Will, but he referved it for his further con- . 
^deration. Afterwards the parties agreed. But Holt chief juftice 
afterwards, as well in the King’s Bench as at nifi prius, upon other 
trials declared, that he held it to be good evidence, and that he 
continued of his former opinion. And he then faid, that without 
doubt the regiftcr’s book is good evidence to prove a will. 

3 


AT 
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A T Ry$ate in Surry, fummer affixes j o Will. 3. it was' ruled bjr 
Holt chief juft ice, upon the evidence, that becaufe in the 
Spiritual Court after probate of a will fix months are allowed to 
Tl»»» f«m* to regifter it, and when it is regiftred, it is regiftred by the original, 
but the probate is figned by the regifter only upon the atteftation 
fotaiwpetfo- of the proftor and the examination of him ; therefore a will proved 
h ?obateilfciif i ni 666 in the archdeacon’s court of Londom, and the office was 
JuiU >«oof" burnt in the fire of London foon after, and the probate was pro- 
of a will. duced in evidence to prove the will with all thefe . circumftances ; 

it was denied by Holt chief juftice to be good evidence to prove 
the will. 

Kent verf. Wright. 

way be given A T a trial at Hertford, fummer aftizes to Will. 3. in cafe for 
in evidence on flopping the plaintiffs lights, the defendant pleaded, not 

Mie^IwUc- S u *by i and gave in evidence, that the corporation of Hertford 
tion on the wefe lords of the foil where, &c. and preferibed to fet up flails 
T^the ft r* t ^ lere * being near the market-place. And it was omitted by Iio/t 
tiff/ lights* 1 "' chief juftice to* be given in evidence upon the general ifibe, becaufe 
this is to claim property in the foil j but where the defendant, or 
he under whom he claims, claim only a particular benefit, as com- 
mon, or eafement, as a way, and not the property in the foil ; he 
ought to plead it fpecially, and cannot give it in evidence upon 
the general iffue pleaded. 

theconderoni* T T *7 chief juftice, May 31. Pcfib. IO Will. 3. 

lion of > (hip X at vjuildball , that in an action upon a policy of affurance of a 
is require, fhip, if the plaintiff's witnefs fwears, that the fhip was condemned 
by procefs of law, it is good evidence to prove it j but if the de- 
fendant had offered that matter in evidence by his witneffes, it 
would not have been fufficient without producing the l'entence of 
condemnation. 


s.c. saik. Pitman verf. Maddox. 

6i)0. 

A T^yU^s T N indebitatus afjumfu upon a taylor’s bill, upon tun afumpSt 
debt-book X pleaded, and trial before Holt chief juftice, at the fittings for 
'ood^ 'evidence tdiddlefex, 1 4 Feb. 1 1 Will. 3. the plaintiff produced in evidence 
without prill), bis lhop-book written by one of his lervants, who was dead. And 
of de.ivery ot upon proof of the death of the fervant, and that he ufed to make 

thc 3 ood,._ fuch 
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fuch entries of debts, & c. It was allowed by Holt chief juftice to 
be good evidence, without proof of the delivery of the goods, &c. 

And he faid, this was as good proof, as the proof of a witnefs’s 
hand (who was dead) fubfcribed to a bond, &c. And (by him) 
notwithftanding the ftatute of 7 Joe, 1. cap. 12. fays, that a (hop- 
book (hall not be evidence after the year, yet he did not hold fuch 
hook to be good evidence within the year alone. 

Lake verf. Billers et al\ 

I N trefpafs brought again fl the fheriff for goods taken, upon not in trefpaf* 
guilty pleaded, he gave in evidence, that he levied them in exe- *g* in <* the 
cution by virtue of a fieri facias. The plaintiff made title to the king^wxlj'on 
goods by a prior* execution, but fraudulent, and by bill of falc m execution, 
made of them to him by the officer, viz. the (heriff predeceflor to give 
the defendant. And upon this trial before Holt chief juftice at in eikutton* 
Hertford , Lent affizes 1698. ix Will. 3. it was ruled by him, after 1 Salk. 109. 
argument of the counfel of both lides, that the defendant, though ^ 1 Le,r - 
Jtheriff, ought to give in evidence a copy of the judgment. But it j Le* 7? 2o. 
would have been otherwife, if the trefpafs had been brought by the 
perfon againft whom the fieri facias ilfued. 

I N debt upon bond brought by J. S. (heriff of the county of, One privately 
Gfc.* The defendant pleaded, that the faid bond was acknow- j^^h the flic 
lodged by J. N. to the plaintiff for the office of under- (heriff, and riflF «nd under- 
that he was furety in the faid bond .$ and then he pleaded the fta- heriff touch- 
tute of 5 c'6 Edw- 6. cap. 16. againft buying and felling offices, ^Mhe 
&c. And upon the trial si. was produced as a witnefs, to give an officeofunder- 
account, upon what occafion this bond was acknowledged, &c. ^ eri ^. r ^ u f fcd 
And Holt chief juftice, before whom the caufe was tried Mich. ai * w ' tne 
5 Will. & Mar. at the fittings for Middlefex , refufed to admit A. to 
be a witnefs, becaufe it appeared, that he was privately intrufted by 
both parties, to make the bargain, and to keep it fccrct. And (by 
him) a truftee (hall not be a witnefs, in order to betray the truft, 

I N indebitatus ajfutnpfit upon an infimul computafiet, and non af 
fumpfit pleaded, it appeared upon the evidence at the trial at Lent 
affizes at Eaft Grinjlead in Sufiex, 1699. 11 Will. 3. that the debt 
for which the account was made, was in right of A. to whom the 
plaintiff was executor. And Holt chief juftice feemed to be of opi- 
nion, that it was againft the plaintiff ; but ordered that it fliould 
be faved as a point for his opinion, and that in the mean time the 
plaintiff (hould have a verdict fubjedt to his opinion. 

. 9 A Goring 
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Goring verf. Evelin. 

Ar!Wr to in- -w 'j' was ru l ec ] by jj 0 lt chief juftice at Lent aflizes at Kail Grin- 
in c:*i.ncery }l r ea ^i 11 Will. o,. 1699. that if an anfwer to interrogatories in 
r,-!ni be pro- Chancery be given in evidence at a trial, they ought to be proved by 
r‘ r L t ' ie the examiner himfelf, to have been taken the fame dav that is men- 
himicir. tioned upon them. 

Sir John Bridgman verf Jennings. 

•f 

Old ftirvey of t x was ruled by Holt chief juftice at Summer affixes at Wurveick 
wile ™ allowed 1 *699. that if A. be leifed of the manors of B. and C. and 
in evidence, during his feifin of both, he caufes a furvey to be taken of the 
manor of B. and afterwards the manor of B. is conveyed to E. 
and after a long time there are difputes between the lords of the 
manors of B. and C. about their boundaries ; this old furvey may 
be given in evidence. And fo it was done in this cafe. Contra if 
the two manors had not been in the hands of the fame perfon at 
the time of the furvey taken. 


Wood verf. Drury. 


Two witnefles 
to a deed, one 
is blind, he 


A T Summer aflizes at Warwick 1699, a deed was produced, 
to which there were two witnefles, one of whom was blind. 


wiioc.111 fee It was ruled by Holt chief juftice, that l'uch deed might be proved 
deed! prying ^ t ^ c other and read; or might be proved,, without 

aim the hsnd proving that this blind witnefs is dead, or without having him 
of the blind a f the trial, proving only his hand. And fo it was done in this 
man - .cafe. 


Debt ngainll 
the heir. 

Rit Hi fr itif- 

ifut. Heir 
gave evidence 

of an extent 
on a bond to. 
the King, 1 
copy of the 
bond, or the 
bond itfelf, 
oi^ht to be 
jvoved. 


Sherwood verf Adderley. 

D EBT againft the heir upon the bond of the anccftor, (sc. 

Reins per difeent was pleaded. The heir gave in evidence 
an extent againft him upon a debt owing by his father upon bond 
to the King. And it was ruled by Holt chief juftice, that a copy 
of the bond fworn, or the bond itfdf, ought to be given in evi- 
dence, the fuit being by a creditor, otherwife the extent fhould 
not be allowed. And for want of this Holt, dilallowed i’uch ex- 
tent. Summer aflizes 1699. at Derby. And next morning, in 
another trial between Horne and the laid defendant Adderley, the 

bond 
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bond acknowledged by his anceftor to the King, was produced in 
evidence, the iffue being the lame as in the other action. 


Smith vsrf. Vcalc. 


A T Lent aflizes at Thctford, 1 2 Will. 3 . 1699. Holt chief juftice Depofitions 
refuted to admit depofitions in Chancery to be given in evi- “ re good *' v ‘' 


jt\ refufed to admit depofitions in Chancery to be given in evi- 2 Ln«°*ti»wB*h 
deuce, after the bill was difmiflcd. But it was referved as a point the bill ia 8 
for his further confederation. And after confideration, and con- Ch*n«ry be 
fercnce had with the pra&ifers in Chancery, he gave his opinion, 
that notwithftanding fuch difmiflion of the bill, the depofitions 
were good evidence. And fo he ruled it afterwards at Guildhall, 
the fittings after Hilary term, 1 Annac. 


I N cafe upon a fpecial promife, to deliver good merchandifable 
wheat, upon non affumpjit pleaded, at the trial, Lent aflizes, 
12 Will. 3. at Bedford , before Holt chief juftice, the plaintiff’s wit- 
nefs fwore, that it was agreed, that he fhould deliver good lecond 
fort of wheat. And Holt lie Id this a variance, and the plaintiff was 
nonfuit. 


Cafe on pro- . 
mife to deliver 
good, proof of 
delivery of 
good fecond 
fort of wheat 
is bad ; plain- 
tiff nonfuit. 


T H.E difputc was between the lord of the manor and the de- Between lord 
vifec of a copyhold of the fame manor. And it was ruled * nd dcv '^* o( 
by Holt chief juftice, Lent aflizes 1693. at Cambridge, that the recitafof the 
recital of the will in the copy of the admittance was good evidence will inthcad- 
of the devife againft the lord, or any other ftranger. But if the go^devidenc. 
fuit had been between the heir of the copyholder and the devifee, between 
the will itfelf ought to have been produced. He ruled, that the ‘*>eheiranda 
foul draught of the fteward of the manor of the admittance was indraught 
good evidence. Ex relatione m'ri Place. of the fteward 

evidence of 
admittance. 

Hampton verf. Lammas. 

J Uftices of peace make a warrant to levy a poor’s rate upon p 0 orrateie- 
J. S. which was directed to the conftables of the parifh of A. vicd hy*«var- 
y. S. had land in A. upon which he had no chattels j but his ” f n ‘ c 0 a ^' flicc 
houfe flood in the adjoining parifh of B. in the fame county, ill where good, 
which y. S. had gbods. The conftables of A. levied thefc goods 
by virtue of the faid warrant. And Holt chief juftice ruled, upon 
evidence at the trial at Hertford Summer aflizes 169?, that the goods 
were well levied. Ex relatione. 

3 . vcr f 


Between lord 
and devifee of 
a copyhold, 
recital of the 
will in the ad- 
mittance is 
good evidence. 
Miter between 
the heir and a 
copyholder. 
J'oul draught 
of the lie ward 
evidence of 
admittance. 
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verf. Norman et al\ 


C'onibbiemiy "T X was ruled by Holt chief juftice at Wejlminfler 14 Feb. 1698, 
Mn'twujf hi* X that a conftable may execute the warrant of a juftice of peace, 
liberty. &c. out of his liberty, but he is not compellable to execute it 
there. 


Rex verf. Woodward. 


vxunttgaM T ^ the fheriff for an extent for the King againft A. feifes the 
A. feif« jj.’* X goods of B. B. cannot have trover againft the flieriff, bccaufe 
goods, trover by the feifure the property vefted in the King. Ruled by Holt 
lie* not. chief juftice at the Summer aflizes at Warwick 1699, 11 Will . 3. 


Rawlins verf. Turner. 


A good parol T T was ruled by Holt chief juftice at Lent aflizes at Kingjlon 1 ^99, 
y**»ri muft'be- X that fuch leafe for three years of land, as will be good without, 
gin from the deed within the 29 Car. 2. cap. 3. muft be for three years, to be 
time of che com p U ted from the time of the agreement j and not for three years 
end'no'nfter. to computed from any day after. 


Tuverfe of 
inquifition up- 
on extent in 
aid, verdidl 
part for the 
King, and part 
for defendant; 
defendant muft- 
pay the fee* in 
court, t$c. 


Rex verf. Woodward. 

A N extent in aid* found Andrews debtor to the King, and 
Thomas Woodward debtor to Andrews ; upon which the 
goods of Thomas Woodward were feifed in the hands of John 


Woodward ; John Woodward came in, and traverfed the inquifi- 
tion, that they were tty the goods of Thomas Woodward, but of 
himfclf} and the verdi& was for part for the King, and fo: part for 
the defendant. And the queftion was, who (hall pay the fees in 
court, G?c. bccaufe the defendant is ador, for if it were found for 
the King, no judgment Ihould be given ; but if, &c. for the de- 
fendant, an amoveas manus muft be awarded. And it was ruled 
by Holt chief juftice at Warwick Summer aflizes 1 699, that the de- 
fendant ought to pay the fees. 


Rex 


] - H — - — — ■■* - 
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Rex wr/C Goafe. 

I N an indictment for forgery at common law, though it is not iwHament 
(hewn, that the party was prejudiced, yet the indictment is f ° r f ° r8er . y ® c 
good. Contra m an action ot forger des Jaux fails. Therefore »nd *aion of 
wheTe th«’ indictment was for forgery of a fuwfcfider of the lands f*yr &*/«** 
of J. S and it was not (hewn in the indiCtpient, that J.S. had d^r<n«[ 
any land&; yet Holt chief juftice at Bury Summer affizes i4 Will. 3. 
upon motion in arreft of judgment held it good } and judgment 
was given againlt the defendant, being an attorney, that he fhould 
(land in the pillory. Another exception was, that the indiCtmeht 
was, quod jalfo contrafetit falfuiti J'criptutn , which is repugnant ; 
yet held good. 


I T was ruled by Holt chief juftice at Horchejler, Lent affizes a. poflefled of 
10 IV ill. 3. that if A. poflefled of a term for 4 hundred yearS, * term °f 
grants the land, habendum for forty years, to begin after his death j ‘°° nt 7f*7' 40 
it is a good new leafe: And a man poflefled of a term for twfeftty ye«re,t»b 4 a 
years may grant the lands for nineteen years, to commence after *' d hi, < J. e,th * 
his death ; and it will be good for fo many of the twenty years, *" 8 ; . 

as (hall be unexpired at the time of his death. 


Rex verf. Webb, 

I T was ruled by Holt chief juftice at the fittings at Wejlmin- No nulfknce 
Jler, Hil'. 9 W. 3. B. R. in an indictment for a nuifance, that j“ tl b “ ll , d f * 
the building of a houfe in a larger manner than it was before, tiTn'it 
whereby the ftreet became darker, is not any publick nuifance Mote. 
by reafon of the darkening. 


Waterman verf. Sopet'. 

I T was ruled by Holt chief juftice at Lent aflizes at Winchejler , 

upon a trial at nifi prius 1697-8. 1. That if A. plants a tree In wh.it cafe 

uDOft’ the extraneft: limits of his land, and the tree growing ex- /L and B * r « ■ 
tend its root into the land of , 5 . next adjoining, A< ana B. arc co , mn on<,fa 
tenants; in common of this tree. But if all the root grows into the 1 
land of A though the boughs overihaddow the landr of B. yet tire wb ' re not ' 
branches follow the root, and the property pf tire whole , is \n A. A «f what re- ' 
2. Two tenants in common of a tree, and one cuts the whole med > f °" e h ‘» 
treei though the other cannot have an action for the tree, yet he ouw who* 

9 B may cut, it. 
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may have an a&ion for the fpecial damage by this cutting ; as 
where one tenant in common deftroys the whole flight of 
pigeons. - 


Spark verf. Spicer. 

The owner of i J x 

the land (hall 

have the gib- TLyTC H. io Will . 3* per Bolt chief juftice. If a man be hung 
one hune **•**•* in chains upon my land ; after the body is confumed, I fhall 
there/ 8 have gibbet and chain. Said upon a motion for a new trial. 


Property of ft 
bill loft» 

•found and 
ftiiigncd for 
valuable con- 
iideration, 
how. 


* 

A Bank-bill was payable to A . or bearer. A. gave it to B B. 

loft it. C. found it, and afligned it over to D. for valuable 
consideration, D. went to the bank and gofc a new bill in his own 
name, A. brought trover againft D. for the former bill. And 
ruled by Holt chief juftice at Guildhall 1698, that an attion did 
not lie againft D. bec&ufe Jfoe had it for a valuable coniideration. 
Ex relatione mri Daly % 


Trover lie* T T was ruled at a trial at nifi prius by Holt chief juftice, Pafcb. 
torn/ 1 who**" X ^ Will. & Mar. that where A. purchafed the intereftof a leafe 
detains a deed tor years, and the writings were left in the hands of B. an attor- 
for hit fees, ney to draw an alignment of it j B. drew it, and it was fealed, 
but B. refufed to deliver it, until A. paid for it ; upon which A . 
brought trover againft B. for the deed : that, the aftjpn well lay ; 
hecaufe B. might have an aftion for what he defervedi but he 
cannot detain for it. Ex relatione mri Place . 

♦ 

Frith verf. Torin, 

fhlpTerved' T *** was ru ^ c< ^ hy ^olt chief juftice at Summer afiizes at Rygate 
beyond fen. X io Will. 3. that the fervice of an apprenticeihip feven years 
«*cufe from beyond the fea, though the defendant was not bound, excufes 

deindmlS from the 5 Bliz. cap.^. 
bound. 

Jones verf. Hart. 

s. c. Saifc. T T was ruled by Holt , chief juftice at Guildhall. Mich. 10 mil. 3. 
Trover ». X that if A. being a pawn-broker imploysB. his Servant in the way 
gimftapawQ. of his trade, and B. upon a pawn of goods lends money to C. C. 
the*Mwn?ng h ten( ^ cr6 the money to B. at the day, and demands the goods, B. 
and tender % s > that the goods are fold j trover will lie for C. againft A. 

w*s to hit 1 

fervinu T n 
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I F a (hip be bound for the Eaft Indies, and from thence to return Touching 
to England, and the (hip unlades at a port in the Eajl Indies, 
and takes freight to return to England , and in ller return flie is uktnbyen”. 
taken by the enemies j the mariners (hall have their wages for the am, 
voyage to the Eajl Indies, and for half the time that they flayed 
there to unlade, and no more. Ruled by Holt chief juftice June 4, 

1700. at Guilball at niji prius. 

T H E fervants of a carman run over a boy in the ftreets, and A **?* r tu ' 
maimed him, by negligence ; and an a&ion was brought JwVrobfe for 
againft the matter, and the plaintiff recovered. The fervants of h» fcrvanu 
,/f.with his cart, run againft the cart of B. in which there was a 
pipe of wine, viz. fack, and overturned it, whereby the fackwas mige thereby, 
ipoiled, and run into the ftreqt ; an adion was brought againft 
the matter, and held good by Holt chief j uftice at Guildhall. Ex 
relatione mri Place. 

Wright verf. Wilfon. 

/I has a .chamber adjoining to the chamber of B. and has a door wh»t (hall m 
-*-*• that opens into it, by which there is a paffage to go out; (hall not be •« 
and A. has another door, which 'C. flops, fo that A. cannot go out inip ' lfonment ‘ 
by that. This is nq imprifonment of A. by C. becaufe A. may 
go out by the door in the chapiber of B. though he be a trefpaffer 
by doing it. But A. may have a fpecial adion upon his cafe 
againft C. Ruled by Holt chief juftice, in evidence at a trial at the 
Summer *aflizes at Lincoln 1699. in an adion of falfe imprifonment. 

And the plaintiff was nonfuit. 

Glenham verf. Hanby. 


* 

A demifed ground to B. which was pafture, except the trees ; 

• B. put in his cattle to feed, which barked the trees ; A. 
cannot have trefpafs againft B. Ruled by Holt chief juftice upon 
a point made and referred to him at the aftizes at Bury in Lent 
12 Will. 3. upon hearing of council feveral times, though at 
firft he was of contrary opinion. 


Leifc of 
ground ex- 
cept the trees, 
trefpafs lies 
not againft lef* 
fee for his cat* 
4e barking 
the trees. 
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Mafters verf. Butcher. ’ 

Tiwremoftb*^ I'H E office# cannot juftify the imprifonment of a man for : 
• special w- J[ non-payment of taxes under the genera! printed warrant*' 
iheVfficivt which the collectors have, figned by two juflices of peace. Bat 
imprifoning tbpy ought to juve a fpecial warrant. Ruled upon evidence at a 
°7<neo"of* trial in wife imprifonment by Holt chief juftice, at ftonoicb Sum - 
me«. mer affizes, 12 Will. 3. 

Hatcher verf. Fineaux. 

• 

Ejefloient. # T/jT/’IHiatn Denne poflelled of a term for a thoufand years affigne'd 
miwtlon^ to Ralph Philpot for a collateral fecurity againft a bond in 
where it it no which Philpot was bound jointly with Define for the debt of Deane 
bw * in *65 5. Philpot died leaving R. Philpot his fon his executor. 

William Denne died leaving Katharine Denne his wife his execu- 
trix, and Katharine Denne his daughter his heir. In 1674 R. 
Philpot executor of Ralph Philpot, and Katharine Denne the execu- 
trix of William Denne, and Katharine Denne the heirefs of William 
Denne, afligned this term of a thoufand years to John Harrifon, 
with condition that upon payipent of 200 /. the confideration of 
the faid alignment, by Katharine Denne the executrix, Katha- 
rine Denne received the profits till 1691, and (he paid the intcreft 
to the fame time. And per Holt chief juftice, it wa§ ruled ah Maid- 
Jlone, Lent affizes 13 Will . jj. in ap ejfi£lment brought by the exe- 
cutor of Harrifon , x. That he was not harredby the ftatutc of 
limitations, becaufe the ftatutc didnot prejudice at the time of the 
alignment, therd being but nineteen years elapfed j and then the 
joining of him in the aflignment, who'had the title to take advan- 
tage of the ftatutc, gives a new title. 2. Per Holt chief juftice, 
if a man makes a mortgage for collateral fecurity, although the 
mortgagee is not in polfcmon for twenty years and more ; yet if 
the intereft be paid upon the bond accordftig to the agreement of 
the parties^ it lhall not be b?rred by the ftatutc of limitations. 

in wh»t c»f? T 1' was held, per curio#?* Mifib- 8 Willi 3. B. R. that if a term 
«rm foJ n y«««/ ^nds devifedto executors in truft for payment 

ve both loft. of debts, if all the executors renounce, and wiU not convey . 
over to others, to the end that they may execute the truft j that 
the truft and term for years are both loft. Ex relatione m’ri 
Shelley. , 


Stocker 
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Stocker verf. Berny. , 

I F H. has pofleflion, of land for twenty years uninterrupted, and Poffiffion for 
jhen B. gains pofleflion, upon which U. brings ejedment } y«»* 

though H. i^plaintifF, yet his pofleflion fqr twenty years will be a £ e «!t « w 
good title for him, as well as if H. had been then in pofleflion ; whic h toiu 
becaufe pofleflion for tweny years now by virtue of the ftatute llieent,,r ' 

21 Jac.ti, cap. 1 6. is like a defeent at common law, which tolls 
the entry. Ruled by Holt chief juftice, Summer aflizes at Lincoln, 

11 Will* 3. 1699. and at Aylejbury. 


Sparling executor Sparling verf. Smith. * 

I N ajfumpfit , upon ajjumpfit infra fex annos pleaded, the evi- Ar« *1 famffit 
dence was, that after the fix years the defendant afiumed to *'/*/'* a *~ 
pay, if the plaintiff would come to account. And it was ruled tT’paTT e 
by Holt chief juftice at Hertford, Lent aflizes 1701, March '25, plaintiff would 
that this did not revive the promife, becaufe it was not an adual 
promife. ukeitoucof 

the (Ututc. 


Kirney verf. Smith & al\ 

I T was, ruled by Holt chief juftice, at Lent aflizes at Lhetford, A iwp c*r- 
16 Mar. 12 Will. 3. upon evidence at a trial at nifi prius , that " he 
a fliip carpenter is within the ftatutes of bankrupts. But a cafe tt*tutes of 
was made of it for his farther confideration. 2. A. becomes bank- bankrupt,, 
rupt, and then fells goods to B. B. foils them to C. which is a Property is in 
converfion j then a commiflion of bankrupt is fued, and an aflign- 
inent made by the commiflioners to E. who brings trover againft 0 f bank-* 

C. per Holt, the adion well lies j but that point was alfo referved * W* 
for his confideration. 3. If the petition to the lord chancellor 
mentioned in the* declaration recites, that the bankrupt was in- Petition need 
debted in 300 /. and the petition produced at the trial recites, "«* be pro- 
that he was indebted in 1 50 /. yet that is no material variance. duccd ' 

4. There is no need to produce at the trial the petition made to StJ t uart * 
the lord chancellor, becaufe it may have been by parol, though 
the pradice hath been otherwile. 


9 G 


Mead 




Mead vtrf. Death and Pollard. 


where «>*- A N order was made at the quarter-fefilons by the juftices of 
Unot i \ peace, that a poor man fhould be removed from the parifti 
i it. of Otton Belcbamp to* the parifh of Walter Belcfanp, and that 
Walter Belcbamp (hould pay to Otton Belcbamp of. cofts. The 
6 /. were paid accordingly. And afterwards the order was quafhed 
in B. R. being removed thither by certiorari. Upon Which the 
churchwardens of Walter Belcbamp, who had paid tne 61 , brought 


in Bt R. beiftg reriioved thither by certiorari . Upon Which the 
churchwardens of Walter Belcbamp, who had paid tne 61 , brought 
indebitatus affumpfit againft the defendants, who had received it. 
And it being tried before 'Tracy baron of the Exchequer, Lent af- 
fizcs iyoo> Mar, 28. at Chelmsford, he held that ipdebitatus affump- 
fit would not lie. And he compared it to the cafe, where money 
is paid upon a judgment, and afterwards the judgment is reverfed 
for error, indebitatus affumpfit will not lie for the money. And 
the plaintiff was nonfuit. But note alfo, that the 6 /. were paid 
by the churchwardens and overfeers of the poor, and this action 
was brought by the churchwardens alone. 


Sir Richard Newdigate verf. Davy. 

bukbitatus of Q I R "Richard Newdigate had a donative, which he gave to Davy -, 
fumpjit liesjor and afterwards he removed Davy, and put in S. Davy 

iTpurftf.nc* Sir Richard Newdigate in the time of ' Jamie* H. bcfore the 
of a void ui. high commiflioners, ^and there Sir Richard Newdigate had fentence 
thority. againft him, to reftore Davy, and to pay him all the arrears that 
he had received. Sir Richard Newdigate paid it accordingly. And 
after the revolution Sir Richard Newdigate brought indebitatus af- 
jumpfit againft Davy /or this money, as received to his ufe. And 
it being tried at niji ptius in Middlefex, before Trebychief juftice 
of the Common Pleas, he held, that the adion well lay ; for 
when money is paid in purfuance of a void authority, &c. indebi- 
tatus affumpfit lies for it. 4 or 5 Will, & Mar. Ex relatione 
mri Place. 


Mendez verf. Carreroon, 

Cafe upon* T N cafe upon a bill of exchange, upon the evidence at the trial 
dun**!* A before Holt chief juftice at Guildhall Nov. 23. Mich. 12 Will. 3. 
* the cafe was thus. A. drew a bill of exchange upon B. payable to 

C. at Pffjfisi B. accepted the bill, C. indorfed it, payable to D. 

D. to £*• E. to F, F. to G. G. demanded the bill to be paid by B. 

and 
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and upon ■ non-payment G, p rote (led it within the time, &c. and 
then G. brought an action, again ft D.arjd it was well brought, and 
he recovered. Afterwards D. brought an Action againft B. and 
though D. produced the.bill and the proteft, yet becaufe he could 
not produce, a receipt for the money paid by him to G. upon the 
proteft, as the cuftom is among merchants, as fcveral merchants 
upon their oaths affirmed, he was nonfuit. But Holt leaned to 
be of opinion, that if he had proved payment by him to G. it had 
been well enough, 

T H E cuftom of merchants is, that if B. upon whom a bill of p^Sedbe^ 
exchange is drawn, abfeonds before the day of payment, the fore the day 
man to whom it is payable may proteft it, to have better (ecurity « » p»y»bie. ; 
for the payment, and to give notice to the drawer of the abfeond- 
ing of B. and after time of payment is incurred, then it ought to 
he protefted for non-payment the /amc day of payment or after it. 

But no proteft for non-payment can be before the day that it is 
payable. Proved by merchants at Guildhall, < Triti. 6 Will. & Alar. 
before Treby chief juftice. And the plaintiff was nonfuit, becaufe 
he had declared upon a cuftom, to proteft for non-payment before 
the day of payment; Ex relatione P ace, 


Taflcll and Lee verf. Lewis. 

I N cafe of foreign bills of exchange the cuftom is, that three days The cuttom. 

are allowed for payment of them ; and if they arc not paid up- *£*{£££* 
on the laft of the faid days, the party ought immediately to proteft t»ti> of*#, 
the bill and return it, arfd by this means the drawer will be chin u e; 
chargee : but if he does no proteft it the laft of the three days, 
which are called the days of grace ; there, although he upon whom 
the bill is drawn fails, the drawer will not be chargeable; for it 
(hall be reckoned his folly, that he did not proteft, &c. But if 
, it happens, that the laft day of the faid three days is a Sunday or 
great holiday, as Chrijlmas-d&y, &c. upon which no money ul’cd 
to be paid, there the party ought to demand the money upon the 
lecond day ; and if it is not paid, he ought to proteft the bill the 
faidfecond day; otherwife it will be at his own peril, for the 
drawer will not be chargeable. Merchants in evidence at a trial 
at Guildhall , Trin. 7 Will. 3. before Holt chief juftice, (wore the 
cuftom of merchants to be fuch, which was approved by h'olt 
chief jhftice. a.'. There is no cuftom for the proteft of inland bills Inland bills, 
of exchange, nor any certain time affigned by the cuftom for the 
payment of them; therefore the money ought to be demanded 
in reafonablc.time, after it is payable ; and then if it is not paid 
* — _ the 
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the drawer will be charged. See the ftatute 9 Will. 3. cap. 17. 
fndorfee ac- 3. If the indorfee of a bill accepts but two pence from the ac- 
«*P“ *"'• ceptor, he can never after refort to the drawer. 4. The notes of 
ttpwrfh/cin goldfmiths (whether they be payable to order or to bearer) are 
«cverrefort coal ways accounted among merchants as ready cadi, and not as bills 
Goldfmith*; °^ e3fc ^ an g c * S’ The time of receiving money upon a goldfmith s 
note* confi- note immediately, or elfe it will be at the peril of him who has 
dered as caih. the note. He who delivers over the. note will not be charged, if 
. the goldfmith fail, as the drawer of a bill of exchange would be \ 
but the receiver is fuppofed to give credit to the goldfmith, and the 
jS^r*. 450, n ote is looked upon as ready money payable immediately; and if 
707! S5 °’ he does not like, he ought to refufe it ; but having accepted it,' 
a Stta. 910, it is at his perril. {But note, if the party to whom the note is. 
1*7 j, 124S. delivered demands the money of the goldfmith in reafonable time, 
and he will not pay it, it will charge him who gave the note. 
jUesty "* V Hopkins v. Geary, Hi/. 1 Ann. B. R. Guildhall .] 6. A goldfmith's 
l'arr. 139. Jiote indorfed is as a bill of exchange againft the indorfor. 

Tiiey verf. Cowling. 

Whew » man TV yTH. R. Vaughan fent a box with a hundred guineas, (sc. in 
evidence' a* 1 XV. JL it by Tiiey the Bath carrier to London, upon which box the 
veidifl b«- direction was only. To Mr. Vaughan member of parliament. 
ft W »n\rs W °h» V e y carr ‘ e< ^ ^ ox t0 London, and upon his arrival Cowling an 
wife 8 th«ii t”t inn-keeper in Piccadilly came to Tiiey % inn for goods directed to be 
be a wiiuefs left at Cowling ’ s Houfe. Afterwards this box being loft, Tiiey pre- 

thoi^il'ringers tcndc(1 that il was delivered to Cowling among other goods. Upon 
in that <a«fe. which Tiiey brought an attion of trover againft Cowling. And at 
the trial at the iittings at Weflminjlcr before Holt chief juftice, 
Mrs Vaughan the wife of Mr. Vaughan was produced to be a 
witnels, to prove what was in the box. And Holt chief juftice 
refufed to admit her to be a witnels ; becaufe, whether Tiiey re- 
covered or not, this verdidt might be given in evidence by Mr. 
Vaughan in an a&ion to be brought by him againft Tiiey, with 
oath made of what was fworn for Tilney in this trial. 13 Febr. 
14 Will. 3. 170.1. 


Dike verf. Polk ill. 

\ 

Regifter of 1 TN ejectment, upon the trialat Lent afiizes at Maidjlone in 1701.' 
woot^f «p«- X tke copy of the regifter of a will was produced in evidence, to 
digree, by prove a pedigree, and not to derive any title by the will ; and alfo 
it»u. the probate ot the fame will was offered for the fame purpofe. 

But Holt chief juftice refufed to admit them. For,,i. As to the; 

1 probate. 




upon evidence in trials at nifi prius. 745 

probate, it is only evidence of a wilt as td chattels. 2, He faid, 
that there was the fame reafon to admit the copy of the regifter to 
be evidence, as the copy of court rolls, or of a regifter of a church * 
but the practice has being always otherwise, which lie would not 
fubvert and therefore the copy of the regifter not being evidence 
to prove the will, it cannot prove the pedigree, becaufe that de- 
pends upon, the credit of its being a will, which is not proved by 
the copy of the regifter ; therefore the evidence was denied to be 
admitted by him. But afterwards, the fame circuit at the afiizes 
at Eaft Grinjlead \ in an iflue directed out of Chancery to try in a 
feigned a&ion, heir or not, the faid probate was offered to Baron But admitted 
Tracy, to prove the pedigree j and he admitted it, notwithftanding * fterl,yTr * C3r * 
the other cafe was cited to be ruled as aforefaid j becaufe, he faid, 
the other cafe was in ejeCtment, and this only in cafe $ and he could 
not know, that the title of the land would come in queftion, &c. 

But it feems to me, ‘that there is no difference, becaufe the title to 
the land was not derived by the will in the ejeClment. 


JpAfcb. 6 Will. & Mar. B. R. it was faid per curiam, that a fhop- A tradefman'a 
book is not evidence for the tradesman, but is good evidence not 

againft him, or for a ftranger. The fame law of a feriviner’s book m eac *‘ 


for money paid by him, or received to the ufe of a ftranger, or 
the book of a borfer of a college. Ex relatione m’ri Place . 


“Selby verf. Harris. 

I T was ruled by Treby chief juftice of the Common Pleas at Rule of court 
Guildhall, Pa/cb. 10 Will. 3. that if at the trial at niji prim fi 8 ned b > ,bc 
a rule of the court of Common Pleas or King’s Bench be produced to 
under the hand of the proper officer, there is no need to prove it to P roved 10 b ® 
be a true copy, becaufe it is an original. 2. A copy of an entry • trttec0 P y * 
in the books of the office of faculties was then difallowed to be evi- 
dence, wherefore the book itfelf was produced. 


Kingfton verf. Grey. 

pjfcb 8 Will. 3. at Guildhall, \ a creditor was admitted by Holt Auditor • 
** chief juftice to prove his bond, and the debt due upon it, upon * d " >it,ed, ° 
plene adminiftravit pleaded, he having before received of the admi- CZ -thick 
niftrator, and delivered up the bond. had been pal 


had been paid 
Min by an 
admirndratof. 


• 9 .D 


Taylor 
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Points refolved by Holt, &c.- 


/' Taylor verf. Jones. 

8 g C- SaJk. TifICH. 8 Will. 3. C. B. in ejectment, a motion was made for 
Copy rf ; 0 . a new trial, becaufe the party againft whom the verdiCtwas 

rotmeot of * given, produced in evidence a fine, and a copy of the inrolment of 
ttprimaj^u a deed, W ^>ch led the ufes of it. And Rokeby juftice, before 
evidence, and whom it was tried, refufed to admit this copy of the inrolment to 
be evidence. And refolved in C. B. that fuch copy is evidence 
* “ " * * prima faciei but the party (hall not be eftopped by it, as by the re- 
cord, but may controvert it, as forged, &c. becaufe inrolment was 
at common law, and that for feme purpofe. And they relied upon 
Mr. Kendal’t cafe. [See it now reported 3 Lev. 387.] And of 
this opinion Powell juftice was generally. But Treby chief juftice 
doubted, whether fuch evidence generally (peeking was evidence. 
But here he agreed with the other juftices, viz. Powell and Nevill , 
becaufe it was only to lead the ufes of the fine, which might be 
done by padbl. 


Where nil 
babuit in true- 
mentis nay be 
given in evi- 
dence* * 


Chettle verf. Pound. 

D EBT for rent. Upon nil debet pleaded, the plaintiff gave in 
evidenee a note in writing, by which the defendant agreed, 
to hold for one year, rendering rent of 1 5 A And in fad be was 
grantee of a reverfion expectant upon an eftate for life, which life 
was dead at the time of the giving of the note. Which grant was 
forty years before, and he was never in pofteffion, but the tenant 
for life was all the time in pofleflion during his life. The defen- 
dant gave in evidence a prior grant of the fold reverfion. And it 
was ruled by Holt chief juftice, that the defendant in this cafe may 
give in evidence, nil babuit in tenementis, the plaintiff having never 
been in poffeftion, notwithftanding the note figned by the defen- 
dant, by which he agreed to hold, Ctc. But if the plaintiff had 
been in poffeftion, though but tenant at will, C$c. then the de- 
fendant could not have given this in evidence without having been 
evicted. Lent affizes Maidftone, 13 Will. 3. 1701, And the plain- 
tiff was nonfuit. 
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abatement* 

I N perfonal actions the writ cannot 
abate for part. • Page 280 

Verdift fet a(ide, becaufe the plea in 
abatement, {sV. were not entred 
upon the nifi print roll. 329 
That the day of payment is not come, is 
not pleadable in abatement. 345 
Plea of entry by the demandant is not 
good, without (hewing the time. 432 
A writ of error does not abate by the death 
of the defendant in error. 439 

An abateable writ is abated as to a ft ranger. 

476 

Entry of a diflfeifee, of recovery in forme- 
don againft the tenant, pending a writ, 
abates it. ibid. 

Judgment of refpendes oufitr on a fatter of 
record. 550 

In a replication to a plea in abatement de- 
nying a fad, the plaintiff may pray 
judgment in chief. * 339, 594 

Set iatfen amentmient, tfcotaip, 
Cottft* Demuttet, error, ere* 


cuto$, SuDgmento, ifmitatfon, 
J2ame ann tuffitomer, jam ppuo, 
Nontenure, fl)j>er, penning. £e« 
cojoo, Cratierd, Cteipaf#. 

acceptance* See ember, penning* 

acceflbrp* see burner. 

accoff. 


Cannot be pleaded without performance. 

Page 122 

see penning* 


account. 

If an executor may maintain in fmtil cm- 

putaffet in his own right on an account 
dated in right of the teftator. 733 

Account dated amounts to the general if. 

Cue in affumpfit. 680 

See PObttttfOn* 

aatfon. 
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afffott, ann aalon upon tOe cafe. 

Parco fralto and refcout joined. Page 83 
Cafe for beating his fervant, ( 0 c. and 
taking nine pounds of butter; judg- 
ment arretted, becaufe the adions ought 
• not to be joined. 273 

Trefpafs and cafe not to be joined. 273,274 
Cafe lies for indiding the plaintiff of a 
con [pi racy to charge a baftird upon an- 
other. 8 1 

On the cuftom a gain ft a carrier, and tro- 
ver , cannot be joined. 58 

If cafe lies againft the poft- matter general 
for exchequer bills taken out of a letter 
in the oflke. 646 

An adion for not performing a promife of 
marriage is mutual. 386 

Cafe for negligently keeping his fire lies 
againft an under-tenant in refped of the 
. plaintiff's reiiduary intereft. 99 

Cafe for negligently keeping his 6re in his 
field. 264 

Cafe tor knowingly keeping a boar ac- 
cuftomed to bite animals, ( 0 c. good af- 
that verdid. no 

Cafe againft a butcher for his ox breaking 
loofe, (0 c. 606 

Againft the owner of a monkey, for its 
biting, ( 0 e. ibid. 

An ad ion of refcout upon the ftatute 2 Will. 

(0 Mar. c. 5. is a penal adion. 172 
Cafe for ereding a new mill 3 Aug. per 
quod the plaintiff loft the profits and ufe 
of his mill from 2 July \ judgment ar- 
retted. 248 

Tenant for years may bring an adion 
againft a wrong-doer without a preferip- 
tion. 266 

Adion for beating a fervant, per quod fer - 
, vitittm ami fit. is taken away by the death 
of the fervant. 339 

Cafe for malicioufly procuring the plaintiff 
to be indided of a riot. 377 

What damage will fupport an adion for a 
malicious profecutton. 378 

An adion will not lie for a confpiracy, if 
nothing be put in execution. 378 
Where cafe may be maintained for fuing 
a vexatious adion. ' 380 


Cafe for inciting another to fue the plain- 
tiff. ’ Page 380 

A joint plaintiff procures the defendant to 
be arretted without the confent of the 
other, this is no offence. ibid. 

No adion lies -for profecuting upon an ill 
indidment. 381 

Where ignoramus is returned to an indid- 
ment, which conraihs no matter of fcan- 
da!, or caufe of imprifonmenr, no adion 
lies, ibid. 

Cafe for * flopping a highway, whereby 
cultomers could not come to the plain- 
tiff’s colliery. 488 

Where an adion upon the cafe may be 
more uncertain than an affize of nc- 
iancc. 489 

An adion does not lie for laying down an 
ancient ferry. 494 

In cafe for holding to bail, (0 c. the proccfs 
ought to be fet forth. 503 

A mailer of a fhip may have cafe for de- 
taining his fhip, per quod , [ 0 c. but an 
owner mutt bring trefpafs. 558 

Cafe againft a farrier, for refufing to fhc.e 
a horfe. 6 5+ 

Cafe for continuing the flopping up of an- 
cient lights, maintained againft the 
leflor. 713 

Calc for taking insufficient tail. • 425 

See sjffumpfit, Carrier, Certainty, 
Coitfpfrac.b, Jofnfnu fit afHon, 
Surfftifttfou, s^nnbamuo, 
nnD fecbnnt, Notice, ©iWnarp, 
Planner, Crefpafp, Ctober. 

98 (on 0 popular, see statute. 

auction, see jnmsmerttsf, I2aitte 
ano inirnomer. 

atjouriiment. See ctfofaia, 3!ufffccjs 
of peace, parliament, ttrlal. 

atunUifilratfon. 

Durante minere aetale of an executor ceafet 
at feventeeo, of another perfon' at 
twenty-one. 33^667 

Adminillration granted a (Iranger is peal- 
ed by a new grant to the neve of kin. 683 

Admins* 
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Adminiftration to the next of kin (hall 
be repealed at the hi i t of the hulband, 
otherwife of the wife. . Page 6$ 5 
Grandmother as near of kin as the aunt. 

684 

The aunt denied a prohibition to (lay the 
granting adminiftration to the great 
grandmother. 68 6 

A creditor who has had adminiftration 
may retain againft the next of kin. 6 85 

See auccment, Dtffclburlon, <£rmt» 
to?& Limitation. $)an&amu& 
picaOiiiff, l^iobibition. 

aumfcaltp aim teamen. 

A (hip may be fued there for the ranfom 
of the mailer. 22 

M after of a (hip niay hypothecate, but 
cannot fell. 152 

The admiralty may proceed againft a (hip 
on a hypothecation, though made on 
land. ibid. 

If a part owner of a (hip will carry her to 
fea without confent of the others, the 
admiralty may oblige him to enter into 
recognizance for her fafe return. 223, 

2 J5 

Queftion in the admiralty, if a capture by 
an enemy alters the .property, and not 
exprelfed ro be upon the high fea ; whe- 
ther a prohibition (hall go after fentence. 

272 

Mate of a (hip may fue for his wages m 
the admiralty. 398, 632 

Rcfcuc of a (hip in the county, cognizable 
in the admiralty. 446 

Office of admiral an ancient office, 474 
Suits for mariners wages in the admiralty 
when firft allowed, 576 

Executors of a mafter cannot (ue in the 
admiralty (or his wages. 577 

Suit in the admiralty on a hypothecation 
made upon land before the voyage be- 
gun prohibited. 578 

Where a (hip is loft, the fcamen lofe their 
wages from the laft port of delivery ; 
where they defert they lofe all. 639 
Mafter of a (hip may rcimburfe himfelf 
out of the mariners wages for alofs hap- 
pening by their negligence. 650 


Mariners wages are due for half the time 
they (laid at the laft delivering port. 

Page 739 

See KlCCCft. 

ammttancc. see Capp&om. 
SMionifoit. 

Patrons of united churches have each the 
whole advowfon in his turn, but his writ 
of right mud be de mdietate advocationis, 

197 

A fine fur grant el render will deftroy the 
appendancy of an advowfon. 198 

On partition of a manor, if an advowfon 
is excepted, it becomes in grofs. ibid. 

Advowfon of a vicarage may be appendant 
to a manor. 200 

A reverfionerof amannor. to which an ad- 
vowfon is appendant, ufurps, then the 
particular cllate determines, the advow- 
fon is become appendant again. 302 

See <£jant of t&e Etaff, partition, 
gtyent. See ©oloferg. 
allegiance, see Crcafon. 
alien 

An alien,cnemy refidinghere by the king’s 
leave may maintain an aflion. 283 

See ‘Baron mm feme. Ereafoit. 
amendment. 

Of a judgment by filling up a blank for 
the damages not to be' granted. 68 

Of the nifi prius roll by the plea roll, by in* 
frrting thenamesof fome defendants. 95 

May be without cofts after error brought, 
where the writ of error is fealed too 
foon. ibid. 

After judgmenr, of a declaration \n trover 
where the name of the defendant was 
omitted, i’i£ 

Cafe on ajfumpfit of the teftator, iflue join- 
ed ; the nifi prius roll is made up that 
the defendant non ajfumpfit , and amend- 
ed by the plea roll after verdift. 134 

A recovery amended in the name of a 
pariih.- ibid. 

9 E Special 
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Special verdidt in felony cannot be amend- 
ed by the notes. Page 141 

Joint judgment againft the bail, where it 
ought to have been feveral, not amend- 
able after the term 185, 548 

In cafe for a falfe return, omiffion of the 
died! of the warrant is not amendable 
by the warrant. * 190 

A fine amended by the deed. 209 

Miltake of an officer’s name in a juftifica- 
tion, not amendable after demurrer. 3 10 
The memorandum notamendable after judg- 
ment of rejpondes oufter. 324 

Information for felling lace and filks, and 
no verdidl is entered as to the filks ; this 
is not amendable after error brought. 

ibid. 

Special verdidl amended after argument 
without cods. 335 

Day of niji prius after the day in bank in 
the dijlringas and juraia , not amendable. 

5 1 1 

A writ of error is not amendable by 8 
Hen. 6 . c. 12. 565 

Original writs were notamendable at com- 
mon law. ibid. 

A miflake of a clerk is not amendable in 
avoidance of a judgment. ibid. 

Amendment may be after plea in abate- 
ment, but not after demurrer. 669, 679 
The memorandum amendable, * 683 

amcnP#* See SDfffrefsf, KeplePin, 
Center* 

amercement. 

A man may be twice amerced upon one 
writ. 73 

In an ad! ion upon the cafe, though vi et 
annii be ini'erted, the judgment muft 
be, quod Jit in miftritordia. 273 


ancient neraefitt 

Ejedlmcnt lies for copyhold ancient de- 

mefne lands. 43 

Writ of deceit to avoid a fine may be 
brought after the death of all the par- 
ties. 178 

In deceit the lord need not Ihcw what ef- 
tate he had. 170 


appeal. 

Circa boram privtam, fufficient certainty, 

Page 2 1 

Percuffit , dans mart ale vulnus , good in ap- 
peal of murder. 2 2 

The heir dies after appeal brought, the ap. 
peal is loft. 43 < 

It is a contempt in the ffieriff, to delivn 
a writ of appeal to an infant appellant 

Where an a 
ner muft 

King. ~ ibid. 

An infant cannot profecute an appeal b) 
proebein amp. 

An appeal is a favoured remedy. ibid 

appearance. 

If appearance will aid error in procefc. 
where the party demurs upon the pro- 
cefs. 2 j 

The defendant may appear at the returi 
of a writ, though it be returned no: 
ferved. 61 c 

Irregularity of the delivery of a declarator 
made good by appearance. 706 

Sec attorney, jaame aim s^ffnomec, 

appenfcant anP appurtenant s« 
aoPotuCoit, Common, anion* 

apportionment 

A bill of exchange cannot be apportioned 
by indoriement. 360, 744 

apprentice, see poo?. Crape#. 

’ arcpPcaton* 

A minifterial officer, and cannot refufc : 
churchwarden defied by the parilb. 

* 3 £ 

arrearage#. 

Executor of tenant for life of a rent-charge 
may diftrain. 17: 

acres 


5 o f 

ppellant is nonfuir, the priio- 
be arraigned at the l'uit oi tlx 
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arrelf. 

On a warrant of a juftice of peace directed 
to a man not an officer, lawful. Page 66 

“Where there is an ill warrant upon a good 
writ, and the fhcrifT is privy to the ar- 
reft, the party is lawfully in his cultody. 

586 

A joint plaintiff" procures the defendant to 
be arrefted wirhout the confent of the 
other, this is no offence. 380 

See Commitment, pilous*. 

3 (fault. See Crclpalss* 
afleto. 

Rrverfion on an eftate for life is ajfets by 
delcent. 53 

The heir takes by defcent lands devifed to 
him charged without alteration of the 
eftate. 728 

See cmoencc, CjCCCUtO|& 

argument. 

Of a term may be pleaded without notice 
to the Jefl'or. 368 

AITignment of a bond is a covenant that 
the alSgnee* fhall receive it. 683 

See Bills oflablng, lleafeo, pieab* 
mg, poor, &ent. 


aifife. 

If a maffer of an hofpital may maintain 
an aflize. o 


affumpfit. 

In confideration that the plaintiff" would 
forbear to arreft the defendant’s fon till 
after the twenty- third day of Qtlober, to 
pay on or before that day, good. 258 
In confideration that the plaintiff would 
forbear to fue for a debt due to his wife 
as executrix, with averment that Ihe is 
living. . 368 

' A promife of marriage is good without 
writing. 387 


Indebitatus ajfumpfit does not lie for a fine 
impoled by a corporation. Pag* 502 
Muff be laid in the disjun&ive on a dis- 
junctive promife. 620 

Releafe of an equity of redemption, good 
confideration of an ajfumpfit, 663 
Where mutual promifes are made in con- 
fideration of each other, performance 
need not to bd averred. 664 

Where p.irol agreements are to be looked 
upon as bare communication. 666 
Account ftated ^amounts to the general 
ifi'ue in Affumpjit 680 

Money is paid upon an-order or judgment, 
which is aftewards quafhed or reverfed, 
ajfumpfit will not lie. 742 

Ajfumpfit will lie for money paid by order 
of an illegal court. ibid. 

See abetment, 051110 of CrcOnnge, 
Cmn(ntp, Debt, SnbiSinentB, 
Infant, Unferfo* Courto, Unit* 
tation, penning, Keleafeff, idol* 
bier#, (Harlance, 

attachment. See 'Bad, Commit* 
went. Jfojefgn attachment, 3 iu* 
tllces of peace. 

attaint. 

Does not lie in criminal cafes. 463 

A jury give a wrong verdidt by mifdirec- 
tion, no attaint lies. 470 

attorney. 

Cannot enter a retraxit. 598 

A plaintiff at the return of the pojha comes 
by attorney, tt idem querens dicit , Cs?r. 
this fecond entry may be intended in 
propria per fen a. rq8 

See Cffolno, JiiDgmeiitg, tfmfta* 
tioiiff, jQame aim ^Jlfnaiuer, 
pribllcge, ftetrajclt. 

aubltn querela. 

Relief may be granted on motion in cafes 
proper for audita querela , where it is not 
grounded on foreign matter, as a re- 
leafe, (fie . a 30 

See Ball, Crro?. 

abetment. 
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abetment* I 

Need not be of what is apparent. Page- 13 
Ot peerage. 14 

Prout patel per reccrdum , not neceffary in 
debt for an efcape. 35 

No neceflary in pleading the fuing out a 
writ. 108 

If the time of fuing a writ may be averred 
to be later than the trjle. 212, 411 
Averment that a writ non emanavit the 
day of the teftc. • 486 

Delivery of a writ or warrant need not ,be 
averred, but the contrary muff come of 
the other fide. 310 

The fuing of a latitat need not to be aver- 
red to be out of B. R. becaufe it is a pe- 
culiar writ. 397 

A devife to a wife for her life cannot at 
law be averred to be in fatisfa&ion of 
her dower. 438 

General averment that (lock can only be 
transferred at the book is not fuflicicnc. 

. 44‘ 

Want of averment of the place of the 
court is only matter of form. 532 
Where an agreement is to deliver goods 
on or before a day to a barge to be 
brought by the plaintiff, averment that 
they were not delivered on the day is 
fufficient, becaufe the plaintiff was to 
concur. 62 1 

In debt by adminiftrator the not averring 
that the deceafed died intdlate is cured 
by pleading over, though not by ver- 
di£t. 635 

Defeat of averment of performing the con- 
fidcration, cured by pleading over. 667 
No occafion to aver, that p lyment was not 
made to the plaintiff's order, 673 

In debt upon two bonds there is no need 
to aver, that no part is paid. 704 

See auouiip, flujaiti, JnroUnent, 
Notice, patbon, 
J^erpacv, pfeabfnff, <Ufcj3, &Urft. 

9\)0tojp. 

Coparceners mull join in avowry. 64 
In avowry for a rent-charge all the particu- 
lar lands mull be fee forth. j 55 


Avowry fora rent-charge is good without 
(hewing all the lands chargeable. P. 644 
Executor avowant under 32 Hen. 8. c. 37. 
need not aver, that the land was in the 
feiflng of the plaintiff, (stc. when the 
arrears incurred. 174 

Judgment for an avowant for more rent 
than can be due mull be referved for 
the whole. 2 56 

An avowry may be abated for what is not 
due, and judgment given for the rcfi- 
due. ibid. 

Avowry for rent in money and hens, and 
more hens inferred than due •, the avow- 
ant had leave to releafe the damages for 
the hens. 317 

Replevin of a taking in Eaftjield. , avowry 
that he was fcized ( of three acres in Eajt- 
Jield , in quibus , £sV. well. 332 

Tenants in common cannot join in avowry. 

422 

Diftrcfs made for one caufe may be avow- 
ed for another. 466 

In replevin the place of taking is traverfed, 
and found for the avowant; he (hall 
have return, though the caufe of taking 
is not found. 504 

See error, pienWttff, CenUcr, 

autfjotftp. 

Commiflioners of bankrupts have authori- 
ty, but not jurifdidion. 580 

See pouicrs, 3|ntuftmcat$« 
ainarb. 

An award made (hall be intended ready to 
be delivered, unlefs the contrary be 
(hewn. 115.247. 533 

Breach of an arbitration bond may be 
afligned in not delivering the poffcflion 
of a houfe. 1 1 5 

Award of releafes, good as to all matters 
fubmitted, and void as to others. 1 16 
To pay money t> a llrangcr is ill, unlefs 
in dilcliarge of a debt owing by the 
other party. 123 

Arbitrators chufe an umpire (not condi- 
tionally) they have executed their pow- 
er, and they cannot chu(e another if he 
refute. 222 

3 Aibitra- 
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Arbitrators cannot chufe an umpire be- 
fore their time to make the award be 
expired. Page xzi 

Not executing a deed of alignment may 
be a breach without requeft. 234 
Submiffion to an arbitration on the behalf 
another. 246 

Award of a releafe to a man who has fub- 
mitted on behalf of another is good, 
becaufe it (hall be intended for the be- 
nefit of the party on whofc behalf, un- 
lefs the contrary appears. 246 

Award of payment of money de tt fuper 
praemiftis, reciprocal and good. 247 
An award that does not appear to be re- 
ciprocal, cannot be made good by an 
averment, that it was made de it fuper 
pramiffi:. • ibid. 

Executors are bound by their teftators fub- 
miffion to an award. 248 

Award, that the party, his executors, £s?r. 

fhall releafe, is good. ibid. 

An Award may be pleaded in bar without 
performance. ibid. 

An award of mutual releafes does not dif- 
charge an aftion, till it is performed. 

24S, 612 

An award that one party (hall accept, with- 
out awarding the other to perform, is 
no bat. ' * 612 

Award that the party (hall fetch his mare 
and colt, implies an award of a delivery. 
.ibid. 

Averments admitted to make good an a- 
ward. ibid. 

Award by an umpire elc&ed by arbitra- 
tors made within the time limited to the 
arbitrators. 671 

Award made a rule of court, on a con- 
dition to confcnt, £sV. 674 

See (gjcpoOtfon, jFmdp attachment, 
jpleaWuff, Ciarlaitce, 

'Ball, 

W HERE a non eft inventus is return- 
ed to a capias ad fatisfaciendum 
againft the principal, the bail cannot 
plead a render, but muft be relieved 
by rule upon motion. 1 56 


In what cafes a render in diicharge of bail 
(hall be accepted. Page 157 

Payment by the principal before the re« 
turn of the fecond feire facias is not 
pleadable. ibid, 

A writ of error on the principal judgment 
will not hinder the fuing a capias to 
charge the bail. 342 

If a bail-bond executed after the return 
of a writ is void by the ftatute. 353 
Common bait not allowed againft a non- 
fublctibing creditor on the compofition 
ad. 383 

An aftion for taking infufficient bail. 425 
In what circumftances the court will not 
relieve a bail upon an affidavit of hit 
being perfcnaied 44. « 

Bail in audita querela for a defendant ir 
execution. 6 1 r 

Common bail allowed to a new aftion af 
ter a nonfuit. 67c 

In debt on a recognizance of bail they dial 
have eight days in term to render. 721 
A bail-bond may be taken upon an attach 
ment. * 7 » , 

The plaintiff may take an argument 0 
the bail bond, or proceed by ameremr 
the fherifF at his rledlion. 7*5 

See erroi, IDnbeas co?pus, Jpomiiti 
replegiaittio, I3amc and mifnomcr 

'Bailment, 

A pawn is not redeemable after the dead 
of the pawn or 43: 

On a general bailment the bailee is onlj 
chargeable to keep the goods as his own 

65: 

'Bankrupts. 

An innkeeper cannoc be a bankrupt, win 
fells only to his guefts. 2 p- 

For what debts a man having left off trad< 
may be bankrupt. ibid 

An infant is not liable to the ftatutes 0 
bankrupts. 44 

Bankruptcy in the plaintiff is no plea 
without a comntiffion, £2 U. 4 y 

Commiffioncrs of bankrupts have aut.-o 
rity, but not jurifdidtion. 58. 

9 F Ai 
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An aft of bankruptcy committed before 
an execution executed will avoid the 
execution. Page 724 

Removing goods for fear of an execution, 
no aft of bankruptcy. 72 5 

A (hip carpenter may be a bankrupt. 741 
Trover by aflignees of a bankrupt againft 
a fecond vendee. ibid. 

The petition againft a bankrupt is not ne- 
cefiary to be produced at a trial. ibid. 

See Commitment, Copp, jfcaufto* 
•Bar, See pieaWitg. 
Bat^alu aim 

Pleaded without confideration, good after 
verdift on a collateral iffuc. 1 1 1 

See Covenant. 

•Baton aim JTeme* 

The wife of an alien enemy, living here 
as a feme foie, may contract. 147 

Hufband may bring trover for money paid 
by the wife for a purchal'e without his 
agreement. 224 

Trelpafs againft hulband and wife for the 
trcfpafs of both. 443 

Separation or elopement will difehargethe 
hufband from the contracts of his wife 
without perfonal notice. 444 

A bond given to a woman, with condition 
to leave her a fum of money, not re- 
leafed by intermarriage. • 5 , 5 

A feoffment by a hulband de fafio is a 
difcontinuance, noewithftanding * fub- 
feauent divorce. j 

See i^oDlbition, Eeleafesf. 

Bnrretrp. 

Evidence may be given of faCts not fpe- 
afied. 4 r 9Q 

BaffncDp. 

The juftices adjudication of the father of 
a baftard child is conclufive. 304 
Order to maintain a baftard born of a mar- 
ried woman, muft (hew that the huf- 
band was not within the four feas at any 
time during the pregnancy. 396 


Adjudication of a baftard by juftices is 
void, where the child is born in wed- 
lock. Page 47 1 

Batterp* See Crefpafo 
Bills of Cjcdiange. 

Declaration on a bill of exchange without 
fetting forth the cuftom. t ~~ 

Aflion againft partners on a bill drawn by 
one of them. ^id. 

Bearer of a goldfmith’s note cannot main- 
tain an aCtion. 

If the bearer of a note may maintain au- 
ction againft an indorfor. ibid. 

Culloms of merchants neceflary in decla- 
rations on bills of exchange. 281 

A bill payable ten days after fight, the 
day of fight is excluded. 282 

A bill is not indorfable in part without 
iacisfuifk ion acknowledged of the reft 

A promife to pay a bill already^uc/S 
tundum tenorem , (Sc. it a general pro- 
mile. *1 

A declaration alleges, that after the biU 
was due the defendant drawee promifed 
to pay, an acceptance before it was due 
will not fupport jt. • . 

Indorfee of a bill receives money for it! 
this is a fale of the bill, and not a bor- 
rowing of the money. . , 

Indorfee of a bill muft demand the money 
of the drawee. 1 

A blank indorlement of a bill isfufficient. 

In an aCtion againft an indorfor, the draw- 
ers hand need noc be proved. ibid. 

A declaration on a bill of exchange is good, 
without an exprels promife. c * g 

A bill is payable when due, without days 
of grace. 1 

A bill may be declared upon as negotiated 
after it u due. 

The laft indorfee of a bill may maintain 
an aCtion againft any of the indorfors. 

An indorfor of a bill; who has paid^f/ 
muft prove the payment in an aCtion 
againft the acceptor. ^id. 
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Nuifance dt mole, dt aedificio, defabrica. 

Page 277 

Judgment affirmed on an information for 
felling live cattle or caufthg them to be 
fold. 284 

A bond in prat mid viginity in quadrans 
libris, explained by the condition, and 
good. 335 

In cafe for Hopping a watercourfe obftupa- 
vit generally is good after verdift. 452 
In cafe againft a phyfician, it is enough to 
fay he adminiftred phyfick unfkilrully, 
without (hewing the particular defedt. 

47 ‘ 

Indi&ment for togroffing magnam quanti- 
tatem , &c. ill. 475 

Breach of covenant may be afiigned dt- 
vtrfis diebui el vicibus, other wile of a 
penal law. 479 

Trover for a quantity of cloves, mace and 
nutmegs, without (hewing them to be 
mixed, good after judgment by default. 

588 

What certainty is required in trover, ibid. 
Calc for finding fujficiantia efculenta , tSc. 

pro diverfts men/ibus. 611 

What certainty is required in the return 
of writs. 2 1 

See appeal, aifiimpfit, cErcommunb 
catton, Ctpofitfon, habeas cor- 
pus, 3nbtijmentfl, ©turner, 
jQtimc nuo ©ffnonter, jEUKfancc, 
Return of GUritp, Statute?, 

Ccttlojarf. 

A record may be removed in B. R. im- 
mediately by certiorari , as well as by 
certiorari and mittimus. 2 1 6 

Certiorari returnable in B R. lies in all ju- 
dicial proceedings in which error does 
not lie. 469 

Commiffioners of fewers muft obey a cer- 
tiorari. _ ibid. 

A certiorari lies to all jurifdiftions erefied 
by ftatute. 580 

A certiorari is grantable into Walts. 581 
A certiorari to remove indictments againil 
A. and B. will only remove joint indict- 
ments. 609 

see ewo*. Jnferfo* Court*, Pettier?. 


Ccffloit. See pjefnttmeut. 
C&arge. 

A charge upon land to be paid at the ag 
of twenty-one, &c. (hall fink if th 
perfon dies befyre. • Page eo 

See airetsf. 

C&elfer. See Ctro?, ©utlafc$. 

Cljofe In aaioiu See Damage?. 

Cljtirc&c? aim CIiurc&^arD?. s< 
prohibition. 

Cljuccljtoarben? anti Cljurclj Earn 

A 

Cannot make a rate for repairs, but tl 
parilhioners. $ 

If the parilhioners (hall contribute to th 
ornaments of the chancel. i!i, 

Prohibition to a fuit on a rate by cultor 
for repairing the chancel. Hi, 

Archdeacon cannot rtfufe to fwear 
churchwarden elected by the parilh b 
caufe minis babilis. 1 3 

See joining in ailoit. 

CItcuitp of aRi'on. 

Covenant to pay a rent-charge in fee cle; 
of taxes; the grantee may deduCt 1 
gainft the covenantor and his heirs, bi 
not again ft his aflignee. 32 

Where a covenant to difcharge a man froi 
his agreements (hall amount to a defer 
lance. 421, 6 i 

In what cafes the leflee may deduCt for n 
pairs. 42 

Clecft of tfje Peace. 

An ancient officer. 159,16 

Cannot be appointed, but for life. 1 5 
Nomination of a clerk of the peace goo 
by parol. 16 

Appointment of a clerk of the peace, dt 

rante benepiacito,' \o\d. it 

Appointment of clerk of the peace, wit! 
out faying of this county. Hi 


Colou 
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Colleges. 

A college in a univerGty is a lay corpora- 
tion. Page 6, S 

Fellow of a college not removed by lufpen- 
# fion. S 

Colour. See picablng. 
C3in;ncubaiit. See pjefentment. 
Commitment. 

A man cannot be committed in execution, 
unlcfs prdent, without a writ. 48 
By lecrerary of date lawful. 65 

To a mcifengcr till examination, lawful. 

66 

Commitment for refaiing a traitor ought 
to fpecify the treafon. 67 

A comrmtiitur cannot be entred after the 
death or the prifoner. 8 3 

Commitment by commi*Tioners of bank- 
rupts ought to be, until the party fub- 
mit to their authority in that inltance. 

too 

By the cenfors of the college of phyficians, 
until he be delivered by the college, or 
otherwife by due courie of law ; too ge- 
neral. _ 2 M 

For detention of tithes or other ecclefiaiti- 
cal duties, is uncertain and ill. 323 
In what refpeds a Iheriff may have a pri- 
foner lawfully in ward after the return of 
the writ. 353 

A new attachment againft one who has 
elcaped under commitment for a con- 
tempt. 396 

Commitment may be to a perfon, or a 
prifon. 424 

A man cannot be committed upon a con- 
viction of deer-ftealing and return of 
nulla bona, without adjudging that he 
has not fufficient diftrefs. 545 

If a man may be difeharged from a com- 
mitment, for an error in the conviction. 

546 

Power of committing lewd and diforderly 
perfons to New Prifon. 699 

The court cannot commit for non-pay* 
ment of fees. 703 

See arreffs, attachment, Courts, 
error, Clcape, habeas corpus, 
p^lfons. 


Common. 

Occupiers cannot preferibe for common. 

Page 406 

Common in grefs fans nomine , if good. 

406, 407 

If inhabitants may have common by cu- 
ftom. 407 

Common claimed a tempore frafiionis campi. 

6 45 

Common appurtenant to a mefliiage, or to 
a farm. 726 

Levancy, £s?r. not material in common for 
a cerrain number. Hid. 

See l&CfCrlptlOll. 

Common pens. See Coutts, 
bllcge. 

Conbltfoits. 

Condition of a bond, omitting the con- 
clulion. ^8 

Condition to convey lands is broken by 
deviling the lands to an infant, other- 
wife of a defeent. u 2 

To make a leafe to A. before fuch a day, 
or pay 100/. A. dies befortc the day, 
the money mult be paid. 280 

Conditions performed, where to be pleaded 
fpecially. 597 

Where in confidtratione cujus makes a con- 
dition precedent. 665 

See coppijoib, 3 !nteiiflmcnt. 

Confeffioit. See CWDeitce, 3Jubn> 

ments. 

Confirmation. See c?nnt of the 
Bing. 

Conffbejatlott. See amunpfit, Debt. 
Confptracp. 

An action will not lie for a confpiracy,' if 
nothing be put in execution. 378 
Writs of confpiracy, what ? 379 
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ConllaVle. 

Steward of a leet may fine a man prefent 
refufing to take the office of conftable. 

Page jo 

Caufc to refufe a conftable elected. 1 38 

bee notice, poo?, (Sagrantg, COar* 
rants. 

Contempt. See Commitment. 

Continuance- See Dircontliuinnce, 
limitation. Return of tojits. 

ContfnuanOo. See Ctefpafs. 

Contumacy. See Deprivation. 

Conveyance. 

Leafe and releafe by a termor, and the re- 
verfioner will convey the inheritance. 

403 

See Karpin anD rale, DcefP, 3iu 
tenement. 

ConWSions. 

A conviflion on an information for having 
concealed wa(h-backs, quafhed becaufe 
the evidence was tnodo habtt. 509 
In fummary conviftions forms may be dil- 
penfed with. 581 

In a convittion for decr-ftealing the day 
need not be fet forth. 582 

Confideralum eft is not necefiary, or contra 
pacm. 583 

Jlliciie occi.iit , fufficient in a conviiftion of 
decr-ftealing. ibid. 

Execution on a conviction of deer-ftealing 
in B. R. * 584 

See commitment, peavtng, Riots. 

Convocation. SeetgcclcBaaical per- 
Cons, &c. 

.Conufatice of pleas. 

The manner of claiming it. 421, 475 

Coparceners. See parceners- 


Copy. 

A. man examined by commiftloners of 
bankrupts is not intituled to a eopy of 
his depofition. Page 153 

Where an original writing is evidence, the 
copy may be evidence. 1 54 

Copies of conviflions of felony cannot be 
had without leave of the attorney ge- 
neral, f*?r. 253 

Copy of the book of the office of faculties 
difallowed. 745 

Copy of the inrolment of a deed leading 
the ufes of a fine is evidence. 746 

See CViVcncr, iLlbelp. 

Copypoiv. 

Is not held of the manor. 44 

A copyhold fine may be appointed to be 

paid out of the manor. 45 

Surrender may be to the fteward out of 
the manor, but not admittance. 76 

In pleading a copyhold the grant of the 
lord mutt be thewn. 132 

A cuftomary right of appointing a guar- 

dian is not taken away by the ftatute 
12 Car. 2. c. 24. ibid. 

Steward of a manor may be retained for 
years without deed, and' may hold 
courts, but cannot take furrenders out of 
court. . 159 

If a copyholder may have trefpafs againlt 
the lord for cutting trees which he is in- 
tituled to for repairs. 552 

Surrender of a copyhold is to be conftrued 
as a conveyance, and not as a will. 630 
Surrender may be made to a perfon ap- 
pointed by a deputy fteward as his de- 
puty for that purpofe. 658 

Power of a fteward de faSlo. 660 

Devife of a copyhold, on condition to pay. 
money to J. S. if the condition is 
broken, J. S. muft be admitted, and 
make an entry before he can furrender. 

726 

See ancient vemefiie, cviocnce, an- 
Caot* |Qiittcnanti5f, ®<nperj$. 
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Coipoiatfon#* 

Accepting a new charter, may ufe it as a 
grant or confirmation. Page 32 

Corporation cannot be eflbined, or enter 
into recognifance. 79 

Cannot have two names by grant, other- 
wile by prefcription. 80 

A cuftom to chufe members of a corpora- 
tion, and remove them ad libitum, ought 
to be fpecially averred. 391 

Information for admitting freemen not re- 
fident. 426 

A corporation cannot prefcribe in them- 
felves, without (hewing that they are a 
corporation by prefcription. 558 

Removal of a common-council man at dil- 
cretion, a good return to a mandamus. 

Jl° 

SecTotMafo, Di'sftancljffement, Dtf* 
renters, Gradient, ClTofno, gtait* 
Damns, 13a trie anD ©(fnomcr, 
fcrtptioit, GJffitor. 

Colt#. 

Treble cofts as well as damages on a Will. 

fj? Mar. c. 5. for pound-breach. 19 
In trefpafs where the defendant confents to 
a view, the plaintiff lhall recover full 
cofts. 7^ 

Party grieved (hall have cofts in a penal 
action, but not a common informer. 

172 

In courts baron, fc?c. full cofts (hall be 
given in aftions for words, though the 
damages are under 40 s. 182 

No cofts for the defendant on a demurrer 
to a plea in abatement. 337 

Full cofts (hall be given in trefpafs re- 
moved by habeas corpus , though the da-' 
mages are under 40 s. 395 

Damages are under 40#. in trefpafs, wound- 
ing, and difturbing in poffcflion, full cofts 
are not to be given. 566 

A plaintiff nonfuit not upon the merits (hall 
not be (laid in a n&w aft ion till payment 
of cofts. 697 

See amenDmeitt, Cjtecuto#, Game. 


Covenant. 

In covenant the breach may be afligned as 
general as the covenant, otherwife in 
debt upon bond to peform covenants. 

Page 106 

On mutual covenants an action* may be 
maintained by cither party without per- 
forming his own part. 124 

Covenant to pay money on two contin- 
gencies, which (hall firft happen, the 
plaintiff (hews that one of them has 
happened, he needed not aver that it is 
the firft. 133 

Covenant to leave mill-ftones in as good a 
condition, or to pay the damage to be 
eftimated by /i. the covenantor mull 
procure the eftimacion. 279 

Covenant to pay a rent-charge dear of all 
taxes, includes the land-tax. 318 

Covenant to pay a rent clear of taxes to 
the grantee and his heirs, will include 
a (Tigris. 320 

Where an adt of parliament will repeal a 
covenanc. 321 

Tenant in fee covenants to pay a rent- 
charge clear of taxes, an aft ion will not 
lie upon this againft his aflignee. 322 
Covenant, thac lands limited in jointure 
are and (hall continue of the value of, 
&c. extends to all the limitations, as 
well as to the jointure eftate. 3 66 
A covenant in a deed of bargain and fale 
not inrolled is binding. 388 

Where a covenant to difeharge a man from 
his agreements fhall amount to a defea- 
fance. 421, 689 

Aflignment of a bond is a covenanc. 368 

See cmafntp, Crmttoj#, (poitsagr, 
CcnDer. 

Count? palatfne. see Momsiotr, 
Court#. 

Court-baron may be held before the ftew- 
ard by prefeription. <j 2 

Courts of record only can fine or commie 
to prifon. 468 


Stile 
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Stile of the court of C. B. in an adtion for 
unwarrantably entring up a judgmertt. 

Page 485 

See 3int»iameitts, left, COalcd. 

Cultom. 

That an*executor lhall pay a debt upon 
Ample contract equally with a fpecialty, 
not good. 57 

To elett a conftable for one year (hall be 
intended for the next year. 70 

General cuiloms tiny exttnd to new things. 

499 

See Common, jfojefp attachment, 
3intcntmienr, Lect, Lontton, S0ct« 
c&antfl, JDioljlMtlon, Clttje#. 


. Damage# anti Inquiry. 

W H ERE the jury do not try the 
iffue, though they might have al- 
fefled damages, a writ of inquiry may 

go. , 59 

Damages may be increafcd on view of a 
maim, though maibemiavit is not in the 
declaration. 1 76 

Damages may be increafed on view of an 
apparent wound, though not a maim. 

ibid. 

Damages increafed on view of a wound 
after a writ of inquiry executed. ibid. 
Damages cannot be increalcd by a judge 
of ni/t prius , but if evidence be given of 
a great wound, he may (if not a judge 
of the fame court) certify it upon the 
pojlea, that the court ni3y increafe da- 
mages. ibid. 

Damages laid for a time fubfequent to the 
aflion brought, ill. 3:9 

After a recovery in a battery no aflion lies 
for farther confcquential damages. 339, 

C/ys 

Treble damages are not recoverable in calc 
f . r refeuing a diftrets for rent, without 
(hewing that he cauled the diftrefs to l>e 
appraifed, and concluding centra jermam 
ftatuti. 342 

Writs of inquiry awarded in C. B. without 
day given, (s V. 388 


Where a man (hall anfwer for confequen- 
tial damages. Page 480 

Damages given for the value of a bank- 
bid agamft the hundred. 727 

Jollification of words in mitigation of da- 
mages. ibid. 

See aaion, amenoment, abotwjy. 
Colls, ©Iftrefs, Ccnocr, Ccef= 
pnf#. 

Date. . 

A data in a leafe for life includes the day 
of the date. 8- 

Declaration on a bond cvjus dal. £ 3 c. end 
the bond produced has an impoflible 
date, good •, otherwil'e of gerens dat. 336 
A die datus excludes the day. 4S0 

A date impoflible in the year of the King, 
but right in the anno dowini. 703 

See Clme. 

Day. See Return of U$t#, Clmc. 

Debt. 

Debit or indebitatus ajfumpjil will not lie on 
a wager. 69 

Will lie for money given to an ill ufe, as 
to be laid out in bribes. * 89 

Leave of abfence to a foldier, good con- 
fideration in ajfumpjit. 3 1 2 

See aifttntpfit, Limitation, gaffer a no 
feebant, Statutes. 

Deceipt. See indent bemcfite, Jr me#. 

* 

Declaration. Sec Certainty. 
Decb#. 

*Good, not naming the parties. 28 

Prime delibetatum, by whom It may be 
pleaded, and how. 354, 356, 357 
A deed cannot be avoided by durels of im- 
prifonment of a ftranger. 357 

See Clerfe of t&e peace, Copp, Date, 
CjcSuient, Cblbeitce, Ownts, 
99anoamu0« ' ' Botlce, ©fficers, 
gleaning, Craberfe, aenue. 
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DecMfeaHitg. 

Killing deer, where there is a pretence of 
right, is not within the adts againft deer 
ftealtng. Page 584 

See commitment, Cunttfffon*. 

Dcfcafanee. See Cfccuftp of aafon. 

Defence. See jraome aim ©ffnomcr, 
plc&Dfng. 

Demand SeeRequcff. 
Demurrct. 

Confefles only matter of fadt well pleaded. 

18 

Demurrer to a demurrer, a difcontinu- 
ante. 20 

Is a plea. 22 

If caret forma be a good caufe of demur- 
rer- 357 

Demurrer to a plea in abatement, con- 
cludes as in bar, not material. 393 

see amendment, jaame aim ©Ifno- 
mer, pleaWng, Pictogntibc, 

Sutcplufage, Ciabecfe, 

• • 

Departure. See pleading, 
Depofttfotus. See Copy, Cdldence, 

Depifliatfoit. 

Contumacy good caule of deprivation. 9 

see Ccciefiagfcal petfong, g&aittm* 

mug, aifito?. 

Deputp. 

A deputy-fteward may hold a court in hi, 

* own name. 66 Q 

Defcent. See gffitg. 
Detainee and Detinue. 

A man cannot detain title deeds for draw- 
ing* writing. * 738 

SeejBaftraent, DUfrefij, pleading, 
Jritfonjj* 


Dedffe. 

Devife co 4 , for year# if, ( 4 c. remainder 
to his iflbe mala, remainder to B. the 
devife to the iflue male of 4 . in con- 
tincency is ill, and the remainder dc- 
vifed to B. will velt. Page 3 

Of a reverfion to the iflue male of 4 . by 
a future wife, with remainder over, 3 7 
To heirs male, with dire&ions for a 
daughter's portion, gives an eftate-tail. 

i8fl 

Dircftion in a will, that the heir (ball re- 
nounce all his right in fuch lands to a 
younger (bn, amounts to a devife. 187 
A remainder-man in lee devifes all his re- 
mainder, it gives a fee. ibid. 

Devife to E. A . for life without impeach- 
ment of wafte, and if he have ilfue 
male, to fuch ifTue male and his heirs j 
whether this gives an eftate for life* or - 
in tail. 203, 209 

Where an exprefs eftate for life is deviled, 
if fubfequent words will create an eftate- 
tail by implication. 204, 209 

Iflue male may be a word of purchak- in a 

devife, and denote a particular perfon, 
and the firft fon will take, unlels there 
be two fons then living. 205, ao6 

Executory devife may be good, to take 
eflfedt foon after the determination of 
one life. 207 

If E. A. have iflue male, then to fuch ilfue 
male-, if he die without iflue male, 
then to 1 . B. whether a remainder vefted 
or contingent, f 208 

A term devifed for life (hall after the death 
of the devifee belong to the executors of 
theteftator. 32* 

On a devife to a wife for life the heir is if 
lievable in equity againft her dower. 43 
If a devife of lands purchafcd after maktn<- 
the will be good. 

Devife to a younger fon and his heirs, aid 
if he die without heirs to the right h- , 
of the devifor, gives an cflate-tail , ) 
Devife in tail for two for life, equal >y t ( > 
be 4 j|[ided, ( 4 c. and then in truft tc r »- 
heir^if the body of A. gives an d- ar< 
for life 4 a common. 7 > , 

9 H MnuLc 
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Milbke of county in a devife of land. 

' Page 718 

The heir takes land* by defcent that are 
derifed t6 him charged without altera- 
tion of the eftate. ’ ibid. 

A term devifed to executors is loft by the 
renouncing of the executors. 740 

See abetment, ftettiafn&er. 

DlfaWHtp. See ipetfurp. 

SDffcontfouaitce. 

A difcontinuance as to one defendant in 
trefpafs, is a difcontinuance as to all. 590 
A plea introduced as to part, is not made 
good, to fave a difcontinuance, by mat- 
ter following, that goes co the whole. 

716 

Judgment entred in another term after 
argument, to fave a difcontinuance. ibid. 

See Demurrer, Crro*, plraWiiff. 

Difcontinuance of Cffate, See TSaron 
ano feme. 

Dfofcancliffement. 

' Summbns js not neceftaty, where the par- 
ty is heard. 225 

A freeman created by patent under the 
common feal muft be difcharged in like 
manner } if he was made free by elec- 
tion, he may be disfiranchifed by order. 

226 

Fmbczzling the corporation money is no 
caufe of disfranchifement, becaufe an 
adion will lie for it. ibid. 

Razing the corporation’s books is no caufe 
of ditrranchifemcnt, unlefs it be (hewn to 
be to their detriment. ibid. 

sec DroMoit, <£o?p 0 ?atfon, ^nip 
omnu*. 

Dlffcntcro. - 

Toleration a£f, a private aft. 30 

The corporation aft 1 3 Car. 2 t. t. if 
pleadable in excufe for not undertaking 
an office. 32 

Quakers may be committed for non-pay- 
ment of tithes upon 27 Hen. 8. c. to. 


notwithftanding 7 £sf 8 WiU. 3. e. 34. 

Page 32 3 

A quaker is intttlcd to his freedom pn his 
affirmation. ‘ * 

See aofoltlff {It 9 S 10 R, ^ 0110001110 . 

: 

Dlficcf0. 

Notice to the owner of the good diftrain- 
eft is fufficient. 34 

Diftrefs taken in two counties may be ap- 
praifed by authority of the officer in one 
county. 

Diftrefs taken in two places for one caufe 
. ought to be impounded together, ibid. 
Lands m two counties, not contiguous, 
are dt-miied together } a diftrefs taken in 
one county cannot be driven into the 
other. ibid. 

A diftrefs fold at the appratfed price ihall 
be intended to be fold at the bell price. 

ibid. 

A tortious diftrefs may be refeued before 
it is impounded, but not after. 105 
Where cattle efcape into ground withouc 
the default of the owner, they are not 
diftrainable for rent, until they are le- 
vant and touebant. 169 

A leafe « made for two years, and farther 
at will •, whether the leffor may deftrain 
for the rent of the two years during 
the eftate at will. 171,280 

Executor of tenant for life of a rent-charge 
may deftrain by 32 Hen. 8. c. 37. 173 
If cattle of a Granger not levant and 
touebant are liable to diftrefs for a rent- 
charge. 169, 308 

The averia carucae are privileged agamft 
diftrefs for rent, where there is other 
fufficient diftrefs. 385 

Cattle djftrained for rent muft be returned * 
upon payment, though return irreplevi- 
fable hath been awarded. 643 

On tender of damages a diftrefs ought to 
be difcharged. 7 to 

Withernam ftaid on. tender of damages «{. 

felled. 720 

Detinue For detaining 1 diftrefs when the 
arrears are tendered, after return irre- 
plevifable. ibid. 

Cattle diftrained may not be tied. ibid. 
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No a&ion lies after a diftrefs for the fame 
caufe, unlefit the diftrefs dies or efcapes : 
through the defendant's default. P. 7*0 
See SUwtDjp, T5P*!ato, Commitment, 
Damages, Lett, Cenbec, Coll. 

Dlffrtbutton. 

Where an executor is made, the fpiritual 
court cannot compeldiftnbution. 86,363 
Freehold fur cuter vie is not within the 
ftatute of diftnbutions. 96 

A grandfon of a brother is not intitled 
to diftribution again (l another brother of 
the inteftate. 571 

Dotoer. 

Is due of a capital meftiiage that gives title 
to a new barony. 72 

See abetment, Debife, Cffateg. 

Ducfjp of Lmtcafftt. See <S?nnt of 
tlje Ring* 

Dlltcfs* See DeeW* 


Cccleftatflcal perrons anb SutfgDlc. 
tiott. 

A Prebendary, or fellow of a college, 
is not clertcus beneficiatus r, unlefs he 
have a foie corpus. 265 

Where the common law and ecdefiaftical 
law have concurrent jurifdiftion. 323 
An archbilhop has provincial jurifti&ion 
over the bilhops. 44 7 

And may deprive them, 541 

A perfonal offence of a bilhop, though 
committed in the character of incum* 
bent of a particular church, is examin- 
able by the archbilhop. 448 

The canons of 1603 are binding upon 
The clergy, 449 

There are no fees for chrtftentogs or bu* 
* rials but by cUftonj. 440 

Ecdefiaftical perfons foay be deprived for 
offences againft the duty of their office, 
though ponifhable at common law. 450 


A man may be cited for fybftraftion .of 
tithes ih the diocefo where the lands fie. 

An executor may be eked ftoa lteacy m 
the court where die will is pfdved, 453 
The convocation has no power deprive 
bilhops. , !' 

see ©la&fbftfott* 

Ctt&ejs, CiJnleg, {fflutnaft 

lament, 5 4 

4 ^ 

On demife of a corporation without deed, 
is good after verdift. 1 36 

Two demifes in an ejedlment with one 
habendum. 561 

If a plaintiff in ejeftmenr may proceed a- 
gatnrt one defendant after entring a non 
prof, or retraxit againft the other. 

7 * 8 . 7*9 

Coparceners, may join in the leafe in eject- 
ment. 72 5 

Demife in ejeftment laid at a time to 
come. 728 

Joint defendants, one appears and con* 
fefles, the other makes default. 

^ 7*7» 7*9 

A plaintiff in ejeflment may make title 

under the ftatute of limitations. 741 
A note given to hold land, by a perfon 
who has a better cicle, gives no poflef- 
fion. 746 

See anefent Demefiie, Ceetafntp, 
Crecutton, Ltmftatlou, dclre 
factor 

Clegtt. See emutlon* 
Cmblemento* 

If a leflee at the end of his term leaves 
corn upon the land, the lelTor cannot 
put in his cattle. *89 

See Cttfie#* * 

Cnttp. see Coppljolb, cieamenr, 
JTojttbie duty, JFoimeoon, It* 
mitatloit, Remadtwr, Eeitt* 


Crtoj. 
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Indi&ment again ft a gaoler for the cfcape 
of a traitor ought to (hew that he was 
committed for treafon. Page 424 
Error in the commitment will not excufe 
the gaoler for an efcape. ibid. 

A Iheriff is chargeable criminally, though 
not capitally, for efcapes fuffered by the 
gaoler of prifoners committed to the 
Iheriff. ibid, 

Efcape of a criminal that is pardoned is 
punifhable. 425 

The iheriff may juftify an efcape by the 
plaintiff’s order, 555 

It is no plea for a gaoler, that traitors broke 
the priion againft bis will. 651 

A commit titur upon the roll is good evi- 
dence in efcape, without an entry in the 
marihal’s book. 705 

See abetment. Commitment, Cjcecu» 
to#, pifong, Craberfe, 

drain. 

Cannot be caff by a corporation aggre- 


gate. 79 

Undue allowance of it, not error. ibid. 

Caft and not adjourned, a nonfuit. ibid. 

Judgment final on quaihing an cfToin. 80 
That an attorney is entred of record, good 
challenge to an efloin. ibid. 

See CttO?. 


ClfatejJ. 

Officer at will may furrender to the King, 
and the will is not determinable by the 
officer. 5 1 

A new created freehold may be granted in 
futuro. 5a 

Feoffment to the ufe of A, and his heirs, 
and for default of iSue, gives an 
cffate-taiL tot 

Limitation to A. for life, remainder to B. 
for ninety-nine years, remainder to the 
heirs of the body of A. this is an eftate- 
tail executed, and the wife Xhall be en- 
dowed. . . , 327 

' See Cobetttmt, iDebflc, Dlfeontum* 
arice *t erfate, Dlfftfbutlon, Si\\t9, 
Leafed peaWttff. 


Cffoppel. 

Where an heir in tail is returned heir in 
fee and warned, after the award of exe- 
cution he cannot give the intail in evi- 
dence on an ejeftment. Page 590 
If plene adminiftravit may be given in evi- 
dence on a fciri fieri inquiry. 589,591 
If giving judgment by default by an exe- 
cutor is a confeffion of affecs. ibid. 

Where a leafe before purchafe will enure 
by eftoppel. 7*9 

see jftame aitb mlfnomer, jpieatfng, 
pibllese, Eetucn of tatftff, CJfep. 

CffCCatff. See Eeco# 0 , 

Cblocitce. 

Comparifon of hands not evidence in a ca- 
pital cafe. 40 

Confeffion of the under-iheriff evidence 
againft the Iheriff. 190 

Depofitions taken by commiilioners of 
bankrupts cannot be ufed at a trial. 220 
Commiilioners of appeals from the com- 
miflioriers of excife ought not to pro- 
ceed on the former depofitions, unlefs 
the witneffes arc dead, &c. * 222 

In an altion of falfe imprifonment againft 
the officers of the college of phyficians 
the court will not make a rule for the 
plaintiff to infpeft their books. 253 

An anfwer jn Chancery is evidence of a 
deed againft all that claim under that 
perfon, and reputation of chiming fo is 
• fufficient to put a party upon IhcWing 
l another title. 3x1 

Infancy is not evidence on nbn ejt faffum, 
but coverture is. 313, 

Where a perfon claims an inteteft againft 
a parifh, he (hall not have a rule to in- 
fpe£t’ theif books. . 337 

A warrant upon a writ is evidence of the 
writ on behalf of the party arretted. 

5 ° 4 

Motion for a rufc ro’ prbduce the cuftom- 
houfe b ,oks denied. 70 5 

Information of a perfon fince dead may be 
read on an indiftment of felony, but 
not for mifdemeanor. 720 

9 1 Writing 



A \ Table of the Principal Matters 


Writing of a dead perfon, evidence. Page 

73 ° 

Proof of a will cannot be made againft a 
man by confeflion of his own witnefs. 

ibid. 

A verdift may be evidence for a third 
perfon who claims a remainder by the 
fame deed. ibid. 

What a witnefs fwore at a former trial is 
vidence after his death. ibid. 

Property of the foil is evidence on the ge- 
neral iflue, but not a particular right in 
another's foil. 732 

If a fpecial right may be given in evidence 
on the general iflue in an a&ion on the 
cafe. ibid. 

Where a writing may be proved againft a 
man by the confeflion of his own wit- 
nefs. 72+, 732 

A (hop-book kept by a fervant that is dead 
is evidence of the delivery of goods. 732 
A (hop book is not good evidence alone, 
unlefs for a ftranger. 733, 745 

In trefpafs brought againft the (heriff for 
goods taken on a fieri facias , brought 
by a plaintiff in a former execution, the 
(heriff muft prove the judgment. 733 
Examination in Chancery proved by the 
examiner. 734 

An old furvey taken by the proprietor of 
both manors, evidence of the bounds. 

ibid. 

In rim per iefcent the heir gives an extent 
in evidence, he muft prove a copy of 
the bond to the King. ibid. 

DepoGtions in Chancery are evidence after 
the bill is difmiffed. 735 

A Reward's draught of an admittance is 
evidence. ibid. 

Confeflion of a pawnbroker's fervant is evi- 
dence againft his mafter. 738 

A rule of court is proved as an original 
writing, 743 

See ‘Bacrettp, Copp, Crtwfiort, 

Peaotaff, ©jo&lbltfon, ttrtal, 
aaclance; m*, ratua, Wittfe 

Cjtcommunfcatfotn 

A writ of excommunicato capiendo, expref- 
fing the caufe disjunctively, quafhed in 
B. R. 619 


In a plea of excommunication the caufe 
muft be (hewn, and it muft conclude, 
queufque, (fie, Page 701 

Ctecutfotu 

Judgment againft five defendants, execu- 
tion cannot be fued againft four. 244 
After the death of one of the defendants 
execution may be fued againft the reft 
without a feire facias . 245 

A writ of error abates by death of one of 
the plaintiffs, exteution cannot be taken 
out without a fuggeftion of this. ibid. 
Two writs of fieri facias arc delivered to 
the (heriff the fame day, he muft exe- 
cute the former firft, or an a&ion will 
lie againft him, dnlefs the plaintiff re- 
fufea to take a warrant, fcfr. 252 
If the (heriff fell goods under the fieri fa- 
cias that was laft delivered, the property 
is bound, and he cannot feize them un- 
der the former writ. ibid. 

A. fieri facias cannot be executed, after the 
defendant becomes bankrupt. ib d. 
Fieri facias not returned over-reached by 
an extent. Hid. 

What executions lie for the King. 307 
On an elegit the, (heriff may deliver the 
goods to the plaintiff, but nut on a fieri 
facias. 346 

Execution of a judgment in Ireland af. 

firmed in England. 427 

Where a perfon is put in pofleflion by ha- 
bere facias pojfejftonem, (sfr. and that is 
avoided immediately by a new force, he 
(hall have a new execution. 482 

Execution of a capital fentence in B. R. 
after a term intervening cannot be exe- 
cuted without bringing the prifoner to 
the bar. 483 

Goods taken upon a levari out of the hun- 
dred court cannot be delivered to the 
plaintiff. 674 

Where the (heriff returns the delivery of 
more than a moiety upon an elegit , the 
execution is vpid, and the plaintiff 
(hall have nfeire facias for a new execur 
tioo. 718 


Seizing 
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Seizing part of the goods in a houfe on a 
fieri facias in the name of the whole is 
good. Page 725 

See 'Baittaupts, Commitment, €oii> 
bfatons, etcoi, Cbfbence, jfcauoo, 
JKifetfoj courts, Jofntenauts, ©ut* 

• lam??, Ccober. 

€recuto?s anti abmliUffratojtf. 

plene adminifiravit pleaded to a fcire facias 
upon a judgment, ill upon fpecial de- 
murrer. 3 i 4 

Debt by an executor for an efcape muft be 
in the detinet. 36 

Executor may have cafe againft a fherift 
for a falfe return of a fieri facias in the 
life-time of the tcftator. 40 

An executor pleads judgments, the plain- 
tiff may reply to as many of them as he 
pieafes. 263 

On judgment againft an adminiftrator du- 
rante minori aetate a fcire facias lies a- 
gainft the executor, iSc. when of age. 

265 

Plea in abatement that he is adminiftrator 
durante minori aetate , muft aver that he 
continues fo. ibid. 

Executors not compellable in the eccle- 
fiafticakcourt to malic diftribution. 86, 

3*3 

An infolvent executor is not compellable 
to give fecurity in the ecclcfiaftical court. 

3*3 

An executor brings an ailion for money 
received to his ufe, being a debt owing 
to the tcftator and received by the de- 
fendant-, if he is nonfuit, (fic. he (hall 
pay cofts. 437 

In an a£tion upon an infirm computaffet 
with hitnfelf, he is liable to cofts. ibid. 
Judgment againft an adminiftrator as af- 
ftgnee in covenant for not repairing. 554 
In an aflion upon promifc by an admini- 
ftrator, who has taken out adminiftration 
in a peculiar, it is a good plea, that the 
defendant was refident in another dio- 
cefe at the time of, the death of the in- 
teftate. , 5 * 2 

The (heriff may return* a devafiavit upon a 
fieri facias, without a fcire fieri inquiry. 

590 


If plene adminifiravit may be given in evi- 
dence on a Jcirt fieri inquiry. Page 589, 

59 * 

If giving judgment by default is a contef- 
iion of ajfels. ibid. 

Payment by an executor de fan tort, good. 

66r 

Executor pleads a judgment, the plaintiff 
replies fraud, the fraud muft be tra- 
veled. 678 

Pleading two judgments admits ajfets 
above one. 679 

Debt in the debet and detinet by an executor 
for an efcape in the time of the tcftator, 
ill after verdiff. 698 

If an executor may maintain infimul comptt- 
tajfet in his own right on an account in 
right of the teftator. 733 

See abetment, abotnjp, atoatb, Cu« 
(tom, Debffe, Diffri button, <£cc\e> 
finltlcal pcctons, Cffoppel, €ttln> 
Btiffljment, Joucneps accounts, 
pMIejje, ppwutfott, Ctabetft. 

etpofltfon oftoojbs nnb (entences- 

Pleading of notice given to ST. J. will be 
intended of the fame 7*. J. that was 
named before, otherwife of cuidam T. J. 

1 19 

Ibidem invent, in trefpafs, refers to the ville, 
and not to the dole. . 122 

Aitunc in the award of rcleafes (hall refer 
to the time, and not to the performance 
of the other parts of the award, which 
may be void. 1 24 

Ante tertians beram , without faying poft me- 
ridiem, bad pleading, but made good by 
pleading over. ibid. 

Words tending to enlargement (ball not be 
conftrued a reftraint of a former claufe. 

269 

Junta tenorem fequentem, fufficient for an 
indi&ment tor a libel, otherwife of ad 
effeflum fequentem. 415 

Adtunc et ibidem refers to the laft time and 
place. 57 6 

see Quebec, Eeleafep, EemndtHer. 
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€jttto0uf$ment. 

Where things cxtinguifhed as between the 
parties lhail have exigence with refpeft 
toothers. Pa%e 520 

Relation will make a nullity between the 
parties, but not as to (Grangers. 521 
Obligee makes the obligor executor during 
the minority of another executor, it is 
no fufpenfion. 605 

see OSaron anti feme. Charge. 
Cjettyffotn 

In taking money for the ufe of flails in a 
market. 149 

Indiftment of extorfion in taking 20 s. 
will be maintained by evidence in ta- 
king if. 149 

See <$M 0 * 


failure of teco?o, 

A Recognifance with condition will not 
vouch a rccogni lance pleaded Angle, 
on nul lid rtcord. 84 

fair# ana mathet#. 

If the owner of a market leaves fufficient 
room for the market people, he may 
ereft Halts, and let them upon his own 
terms ; but if he does not leave fuffi- 
cient room, it will be extorfion. 149 

sec#iantoft&efefoff, 

father. 

Obliged at common law to provide for his 
children. 41 

Juftices cannot order a maintenance for a 
child to be paid by the father, without 
adjudging that the child is poor, or 
likely to become chargeable. 699 

fee#. See Commitment, CccleO* 
QfffcQi perron#, CjrtoiGon, !lmi. 
tatfan, Mn#, Mftftfon#. 

3 


felanp. 

Acceflaries to a new felony, guilty .Page^ 1 ( 
A faft amounting to felony is not indift 
able as a trefpafs. 7 1 ; 

See Chlheitce, fiXitlamp. 

f errp. see ta:oU. 
fine#. 

Remainder in tail limited to the iflue, noi 
barrable by the father’s fine. 3 q 

A fine may be reverfed as to part of the 
land 5 but cannot be reverfed in toto as 
to one man, and (land good as to an- 
other. , iyg 

Nonclaim on a fine, no bar of dcceiot to 
reverfe the fine. * ibid. 

See amemmtent, ancient Hemefnc, 
Ecmalnocr, arc#. 

f oidblc enttp. 

On indidlment of forcible entry, execution 
may be hindred by traverfing the force, 
or by pleading pofieflion for three ycais. 

440 

How re-reftitution '(hall be grafted after 
reftitution on a convidlion of forcible 

entr y ; 4 s } 

Inquifition of forcible entry quaflied, for 
not diredlly charging a dilfeilin, &c. 6 1 o 

foreign attachment. 

Of the gpods of the intellate will not lie 
on a plaint again!! the ordinary. $6 
Foreign attachment evidence on non a[- 
fumpfit. 1 fi 0 

The garnifliee in foreign attachment may 
plead, that the caufe did not arile within 
the jurifdi&ion. 347 

Attachment of money awarded, not exe- 
cuted till after the’day of payment, is 
no plea to an aflion upon the fubmi(fion 
bond. 636 

On evidence of foreign attachment on non 
ajjumpfify the defendant muft (hew that 
the plaintiff muft be indebted. 727 

Attach- 
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Attachment cannot be made after an ori- 
ginal filed. Page 727 

ST tfte of an original before it illued, will 
not avoid an attachment. ibid. 

See ©nmc. 

To the party’s own detriment only, is not 
criminal. 550 

Forgery at common law, without detri- 
ment to the party. 737 

JFojmanb Subftanec. see averment, 
Conuiaions* 

Jrojme&on. 

Does not lie, after the demandant has en- 
tred. 43 1 

Formedon in defeender lies only where en- 
try is barred. ibid. 

Jfrnncljife. See Lonboit. 

Jr caub, anb ifatute of JFrauW. 

If a promife to fee him„paid, be an under- 
taking^ the debt of another within 
the ftatute of frauds. 224 

Alignment of a tradefman’s goods as a 
fecurity for money borrowed to buy 
thofe goods •, where it lhall be valid, 
though the goods remain in the tradef- 
man’s polfeffion. 286 

A promife to pay money upon marriage, is 
not within the ftatute ot frauds. 316 
Leaving goods taken in execution to be 
fold by the defendant, not fraudulent. 

7 2 5 

See aoumpfit, Sftftiicft. 

see mm. 

•Jrceemcn. See Coipojatlono, D(f* 
francbffement, ©fflentcru, Lon' 
bon, ^anoainus. 


€&m- 


T HE ftatute 4 fc? 5 mu. £s? Mar. e. 23. 
makes an inferior tradefman liable to 
full cofts in an all ion for hunting in an- 
other’s ground, notwithftanding his be- 
ing qualified by an eftate. Page 150 
Killing rabbits in a private warren, not 
finable by two juftices. ' j 5 1 

Game is the property of the perfon in 
whofe ground it is hunted ahd killed, 
but if it is ftarfed in cue man’s ground 
and killed in another’s, it is the pro- 
perty of the hunter. 251 

If game is ftarted in a foreft or warren, and 
killed in another’s foil *, the property is 
not altered. ibid. 

Statute of gaming may be pleaded by the 
acceptor of a bill of exchange payable 
tojbe plaintiff who was the winner. 87 
The Ttatmc of gaming may be pleaded in 
avoidance of a debt that is under the 
fum. 452 

<S 5 a 0 l$. See JPlffontf. 

General (true, see aminipfit, ew* 
oeitce, Limitation, pieaWng, 

C fl 1J Ct fib • 

^nnt of tfte 

The King may grant an office in reverfifln 
from the death furrender or forfeiture of 
a grantee during pleafure. 40 

A miftake in law in the words of the King 
fhall not avoid his grant. 3 o 

A grant of an office from death, furrender, 
of forfeiture, (hall not commence front 
any other determination. 5*»52 
An advOwfon in grofs granted by the King 
as appendant will not pafs. . 297 

What falfe recitals in the King’s grant 
will avoid it. 29 g, 302 

Recital of a party’s claim in the King’s 
grant docs not necefiarily imply a law- 
ful claim. ' , 00 

9 K Where 
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Where the King’s intention to grant ap- 
pears, k (hall be good, though it be 
contained in a confirmation of a void 
grant. Pngt 3 00 

A new fair may be e reded in duchy land 
by grant under the great feaL 341 
See gftttCfU 

Timber growing may be fold by parol. 1 82 

See jftameanft ^irutmicc, ©acer. 
tfuafltiatt. 

Guardian focage, or copyhold guardian, 
may bring trefpafs, make leaks, Uc. in 
his own name. 1 3 1 

See CQppttfft. 


tubes* coipimu 


A Prayer on the bt ileus corpus ad muft 
J\ be entred in the court where the of- 
fence is triable. 61 

Diredion of a habeas corftu to the Iheriff 
or gaoler, ill. 586 

A habeas corpus ought to be delivered to 
the (heriflT, where the party is io cuftody 
upon a writ, and not to the gaoler. 587 
A prifoner may be baked upon a habeas 
corpus , while the return is under confi* 
deration. 603 

Habeas corpus granted on leading t letter. 

673 

For one in cuftody on a m ouoat room, 6g6 

See efcape, pmtot tfpkgiawo. 

ttertouc*. See Colt 

tfcfc. See cfloppfi, essence* £feafc. 
In*, Bxmn eC m m 

Uefttfoow* 

’tofcatthings may be heir-loomj. * 7*8 
ttfg&toaf*. See fcQSp*. 


Dontfne replegfatfflo* 

A man in cuftody on a capias in withernam 
cannot be bailed on a habeas corpus , till 
the return of the writ, and plea of non' 
cepit. P*g*Mi3 

On an elongat. returned the defendant 
comes in and pleads non ctpit y he (hall 
not put in bail. '614 

Condition of the recognizance of bail in 
homine replegiando. 6 1 6 

The plaintiff is demandable at the return 
of the withernam. 0 1 7 

honours. 

« 

Earldom, what? , 12, b ?e. 

Barons firft created by patent by Richard 

H. ibid. 

General creation of an earl makes, him an 
carlo i England. 13 

Claim of a peerage by petition. 1 6 

Precedency in peerage, not grantable by 
patent. ibid. 

see SMg&t#. 

$ofp(tal*. 

Of the fame nature of a college. 6 
If the mafter of an fiofpital may maintain 
an aftize. 0 

see amto#. 

t>uean&(t£ secQgntage*. 
$unt(itff. SccOam* 

— — — — ■* m 

Smpartortcr, 

■&V ; . ( *V 

A Defendant coming in uponn recog- 
ji\. nifeoce or attachment (hall have an 
imparlance to an information* otherwise 
upQmnopfc- . 706 

See <£rro?> «enhcr. 

IwpKcatfon. See of tbe 
BMbfSment*, anti nbrnent. * 

JtoptfCon* 


' .M*. ...... l » ... ^ I ' 
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3rt\j$foitment 

Stopping adoorisno imprifonment, if theij 
is another way to get out. ' Page 739 

See Ccaberfe, Ctefpafu, Jltotrantp. 
v Jnclofuccis. 

Proceedings upon a noil an ter againft the 
adjacent towns for throwing down 

fences. 616 

* 

Jn&ebitattm nffampfit. See afliimp* 
fit, Debt. 

JnWRmcnttf aitb inquifitfons. 

Cannot be made good by implication. .2 
For words fpoken of a jufticc of peace, 
qualhed. ’ 1 53 

InquiCtion taken before juft ices need not 
be fro corforc comitatns , like the pre Tene- 
ment of a grand jury. 2 1 5 

Inquifition of a riot may be taken after the 
month mentioned in the ftatute. ibid. 
An indi&ment without addition is not 
void. 345 

An indiClment does not lie, for felling 
goods as a pedlar without licence, be- 
cafe of the penalty in the ftatute. 347 
Nonperformance of a promife is not in- 
dictable. 3 66 

IndiCtmenj for felling bread not having 
dtbitumfondsu is too general. 442 
For exerclftng the trade of a felt-maker, 
0c. not to-be qualhed upon motion. 

5*3 

Information for fidfly indorfing exchequer 
, bills as jt^ fit. muft Ihew what was in- 
" dorfed. 527 

Omiflioo of attune at ilidtm jurat, in the 
caption of an indictment allowed. 548 
Otntflion of juraiortm tt entratorum in the 
caption, and held well. 710 

-'p indictment qualhed, becaufe naming 
tt the defendant by two Chriftiah names 
•v " 562 

Indictment qualhed,’. becaufe the finding 
s was, feparalia indi£lamentafientvera.^i 
Where there are feveral comnaiflions, and 
each^as authority \ it ought to appear, 
at which of them an indictment* 0c. 


was taken : otherwife if but one of them 
could take ir. Page 638 

Indictment for taking 10/. in paunih t u- 
weratis. 70 a, 

A faft amounting to a felony, is not in-. . 

diCtable as a ttefpafs. 712 

See Cmnfotp, CertfOMCf, Cppp, 
Crpofitton, «£rto?fian, loiin, 
libels, ©niter nub ^ccbr.nt, 
©utber, j 9 olle pcofcquf, 13 u* 
fmtee, perjury Etotjs,&c(jooijj, 
Creafon. 

anfiuit. 

Is not bound bydefeent of a warranty. 35 
Debt will not lie againft him for copy- 
. hold fine. 36 

If an infant is liable to repay money lent 
him to buy neceilaries, and which was 
applied accordingly. 344 

An infant pays goods and after he is of 
ad^romifes to pay for them, general 
inamtalus affumffit lieti - ■■ 3 Ho 

See appeal, 'leankcuptp, erroj, 

Pence, afep, Olatcimtp. 

Jnfecio? Courts 

The confideration of the affumpfit muft be 
laid within the jurifdiCtion of an inferior * 
court, but the promife need not. ait. 

In a fiire facias on a judgment of an infe- 
rior court, removed by certiorari , tjie 
plaintiff muft pray execution within tbq 
limits, otherwife on a writ of error, 216" 
Jollification by procels of an tn&rior court 
is noc avoided by replication that the 
caufeof aSion arofeout of the j.urif- 
didion. 220 

No prohibition to an inferior court toft 
proceeding ih a caufe arifing out of* 
their jumdiClion, till that matter hap. 

' been pleaded. 346 

An inferior court refufes to give coftp of a 
nonfuit •, the remedy is By writ de‘ execu- 
tions judicii , and not by mandamus. 348 
Mifdemeanors in inferior courts are pun- 
ifhable in g. R. 

See doap, $ub0HW8», 3f»rt#W8fon, 
limitation, eictoia. 

* 

Snsrofitnfi- 
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Juffrofinjy. see eertatotp. 

Snjurfa fua pjoptfa- See %raDetfci 
3 !muieimo. See perjury. 

* inquiry. See Damaged. 
3nquffltlo»i. See Jtmiamenttf. 

Enrolment. 

Of a deed averred to be of a particular 
day within the term. Page 371 

See Copy* 

Jnfuriiice. 

Where the property of a (hip isevifted by 
law, there is no remedy on the infurance. 

724, 732 

See tcime. 

3!ntcntmient. 1 

Indiftments cannot be made good by im- 
plication. 2 

Cuftom to cleft a conftable for a year, (hall 
be intended for the next year. 70 

Dedit in pleading implies livery, but aedit 
far ebar/am takes off that intendment. 

*93 

Quad permit tat , to pull down edifices ad- 
joining to the demandant's houfes, they 
(hall be intended in the fame ville. 276 

All things (hall be intended to make a 
grant good upon oyer. 299 

A man is bound to make a fufficient con- 
veyance * if he (hews - a good convey- 
ance, it (hall not be intended, that other 
parties had intereft. 402 

A writ (ued out (hall be intended to be re- 
turned. 4.35 

See attorney, Qtonrb, Cuftom, VU 
flrefs, Crpofitlon, potters, Re- 
turn of tt|lt& deque, derofS. 

SofnfnfffnaSfon, 

Aftion on the cuftom againft a carrier and 
trover cannot be joined. 58 


Parcofralio and refcous joined. Page 83 
A number of perfons, who join in profe- 
cuting a mandamus to regiller the certif- 
icate of a difienting meeting-houfe, may 
j. join 1 in aftion for a falfe return. 127 
Two are jointly fued in the fpiritual courc 
for tithes, or for defamation, they may 
join in attachment upon the prohibition. 

ibid. 

Churchwardens may join in aftion for a 
falfe return of a mandamus to fwear 
them * ibid. 

see 'Baron aim feme. 

Siofntcnantg aim tenant# fit common. 

A levari facias againft: a tenant in common 
•will juftify the taking the cattle of his 
companion, if the title is not found. 308 
Where the podeflion of one tenant in com- 
mon (lull be the poffeflion of the other. 

3*2 

Tenants in common of a reverfion and rent 
may join in debt for the rent, or fever 
for their moieties, (3 c. 341 

A joint grant in a deed is not fevered by 
the words [equally to be divided, fcre.] 
afterwards. ■ 423 

Surrender of a copyhold to the ufe of / 1 . 
and B. equally to be divided, ( 3 c. makes 
a tenancy in common. 622 

A tree fpreads its root into another's foil, 
they are .tenants in common o( the tree. 

737 

One tenant jn common of a tree cuts it, 
the other may have an aftion for the 
damage. ibid. 

See auotoip, Deiiffe, Itnfesf, ©er« 

c&ant#, partition, dtuare Im* 
peUtt- 

Jointure. See Covenant, potter. 
Journal#* see parliament* 
Journey# (iterant#. 

Thirty days the time r *limited for a writ by 
jostmeys accounts , . 284 

A temporary executor brings an aftion, 
the next executor (where uie executor- 
(hip is not determined by condition 

broken) 
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broken) may have a writ by journeys at- 
counts, or a fare facias upon a judgment. 

Page 284 

Journeys accounts can only be brought by a 
plaintiff tn the Biff writ 432 

Only lies where the firff writ is returned. 

433 

Jrelanti. see ctro;. 

3Iffue$. 

Forfeited by tenant for life are a charge 
upon the inheritance. 308 

See General iflflue. 

3 !tmgment 0 » 

Their proper ftile and form neceffary. 

I5 ’ 17 

A difmiffion no judgment. 17 

Judgment final on quafhing an effoin. 80 
Judgment of a hundred court may be 
pleaded by tali ter procejfum fuit. ibid. 
In trefpafs, the defendant juffified by vir- 
tue of an outlawry againff the plaintiff 
and’ an ill writ of levari, after verdiift 
on an immaterial iffue for the plaintiff 
judgment was given on the confeffion, 
and a writ of inquiry awarded. 90 
A plea in abatement concludes in abate- 
ment, to Jthe jurifdiCtion, and in bar; 
juagnJent fliall be given as upon a plea 
in abatement. 128 

Judgment for corporal punilhment can- 
not be pronounced againff a man in his 
abfence. 267 

After not guilty pleaded, the court will 
not let the plaintiff enter judgment on a 
relitta verifications figned by the defen- 
dant’s attorney, unlefs he acknowledge 
it in the matter’s prefence. _ 345- 

A diftringas is returnable within four days 
of the end of the term, there is no need 
of a four day rule in the crown-office. 

446 

Courfc of the court where the Judges are 
equally divided. 495 

Judgment may be regularly figned after 
the defendant’s death. . . 695 

Judgment of refpondis oufiet given on a 
failer of Record. • 550 

See araenDment, Dffcontfnuauce, 
Cttok £ffofn& €wcuto;s, 


I2ame ann mffliomer, ©»er, 
parliament pleatifnff, aiuo 
' toacranto, Eeco;Ds, Crnfon, 
ScrW*. 

Jutfswafon ana Juuees. 

Mifdemeanors extrajudicial tending to op- 
prefiion, corrigible in B. R. Page 6 
Judges of record are not liable to aCtions 
or indictments for their proceedings. 468 
Where judicial power is given, they may 
examine upon oath. 47 i 

Court of equity of a county palatine can- 
not grant an injunction where one of the 
defendants lives out of the jurifdiCtion. 

See autDo?(tp, Certfojarf, Ccclefi' 
nflfcal petrous, 31nferio? courts, 
3luOgmeitts,lLotUioit, J3ffi p;fos, 
Pbpficimts, Ctafcecfe, laitlls* 

3[uro;st. See Ctfal, fljetWfr 

3[ufficcjs of peace. • 

Order figned fcparately by two juftices not 
prefent together, naught. 55 

May direCt a warrant to arrett, to a man 
not an officer. 66 

Where two juftices have power to do an 
aCt, the feffions may do it, unlefs where 
an appeal is directed. 426 

Appeals from orders of juttices may be 
adjourned to another feffions. 481 
Attachment not granted for difobedience 
to an old order confirmed in B. R. 676 

See 'BnffacDj?, Commitment, poo;, 
Elotjs. 

Mlfication, see ^Damage#, jnfe* 
rio; courts, £g)afm, Eeplebftt, 
Eeturn of UUrfts, Crafterfe, 
Ctefpafs, COrlt. 
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Untfm 

V itim pyraceum, Anglice perry. Page 4. 

Recuffit for refcujfit 35 I 

There can be no Anglia in a writ of right. 

2 77 

An indi&ment for words fpoken againft 
magiftrates qualhed for the word magi- 
firatos, 609 

See Cutafntj?. 

leafed 

Underleafe for the whole term amounts 
to an alignment. 99 

Livery not neceffary in a ieafe made by 
. virtue of a power. 1 66 

Leffee for years may furrender to a rever- 
ftoner for years who has a fhorter term. 

402 

Leafe by tenants in common cannot be 
pleaded as a joint leafe. 404 

Leffor cannot cut trees, unlefs they are 
excepted in the demife. 552 

Determination of a leafe at will, 707 

Leafe before purchale, where it will enure 
by eftoppel. 729 

Leffee makes an underleafe f o commence 
from his death. 737 

Sec Date, ejcStmnt, pcatKiitr, 
Poiuetsf, CraVerfe* 

JLeeL 

The Reward may line a man prefent, re- 
futing to take the oath of contlable. 70 
Cuftom mull be alledgrd, to dill rein fora 
fine in a ket. 7 1 

Prefcription mud be laid, for duffing a 
contlable in a particular method. 04 

See Craticrfe. 

Illicit 

Indictment for publilhing a libel contained 
in a petition to parliament, or in an af- 
fidavit, . . 

■VV riting makes the libel. 416 

Copy of a libel lawfully made is not a 


Indi&ment for a libel againft perfons un- 
known. Page 48 6 

See CjtlJQfitfolt. 

limitntfoit of aafoitief. 

The ftatute of limitations is a bar to .a 
demand for attornies fees. 2 

Statute of limitations, evidence on njldelet, 
otherwife on non ajfumpfit. 1 55 

An adminidrator brings- an a« 5 lion, pending 
which the datute of limitations incurs^ 
and he dies j the next adminidrator is 
barred. 283 

The ftatute of limitations (lull not be 
taken by conftrudtion, to bar a man of 
his entry, unlels the poffeffion be found. 

289 

A latitat bearing tefie within the time, 
prevents the ftatute of limitations. 383 
In what cafes a conditional prornil'e will 
revive a contract agaii.il the ftatute of 
limitations. 3894)3 

An ajfumpfil not revived againft the ftatute 
by a conditional promile. 73 1 

Acknowledgment of a debt not fuificient 
toavoid the ftatuteof limitations, though 
it is evidence of a promife. 42 2 

A debt may be preferved from the ftatute 
ot limitations by a claufum fregit return- 
able in the Common Pleas. * 434 

When sin action is brought within the 
time of the ftatute of limitations, and 
abates 5 a lecond action mult be brought 
within a realbnable time. ibid. 

The continuances of a writ muft be let 
forth in replying to a plea of the fta- 
tute of limitations. 435 

A claufum fngit in another county will not 
avoid the ftatute of limitations, other- 
wife or a plaint in an inferior court re- 
moved by habeas corpus. £-3 

The ftatute of limitations is no bar to 
ejeftment on a mortgage, where the 
intereft has been paid. 740 

See (EfcSmenf, Journcpa accounts. 
Pleating, l&oljOjttlotu 

itoerp s« leafejL 


tonaon* 
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loiftott. 

Trading during apprenticeffiip forfeits the 
right of freedom in Louden, Page 3S3 
Cuftom of London with regard to advanced 
. children. 484 

Neglecting to cleft Iheriffs of London for- 
feits the franchife. 4.99 

In an aftion for the penalty of not ferving 
fberiif of London the reafonablenefs of 
the excufe may be controverted. 500 
* By fiat. 32 Hen. 8. c. 42. the company of 
barber-furgeons in London mult have 
one warden a praftifing barber. 584 
Admitting perfons of other trades into the 
companies in London , a late practice. 585 
See QSjMaU). 


year before his election, there ought to 
be an averment, that he was .not elefted 
lince. Page $59 

A mandamus may be direfted to members 
of a corporation by their names of 
office. 560 

A mandamus to eleft and fwear. 56 1 
Rejsgnai'it is a good return to a mandamus , 
without (hewing a deed, where a deed 
is requifite. 564 

An aftion lies againft particular perfons, 
who procure a falfe return to be made in 
the name of a corporation. Hid. 

Corporation mifnamed in a mandamus, ibid. 

See docpoiatfonis, Jnfccfoc courts, 
jofnfng fn nSfou, Eeturn of 
mito, mm, v, 

mariners?. See aumfraftjv 


$3 aim. 

W H F N a maim my be juftified by 
fen ejpuiit. 177 

See Damage*. 

®annamu& 

In an aftion tor a falfe return, it is not 
material whether thtfwrit ought to have 
been granted. 126 

A nurnher of perfons, who join in prole- 
cuting a mandamus to regiUer the certi- 
ficate of a tli (Tenters meetirg-houfc, may 
join in aftion lor a falfe return. 127 
A peremproty mandamus is aiot to be 
granted upon a judgment for a falfe re- 
turn in another court. . 128 

Mandamus to grant adminiftration, does 
not lie, till the party has applied for it 
in the fpiritual court. ' 2 6t 

To admit a freeman, Ihould be ad prra- 
Itgium , not ad locum et cjficium. 338 
In a return to a mandamus to eleft, the cor- 
poration return a different conftitution, 
they mutt deny the conftitution recited 
inthewrik 481 

No mandamus lies to delegates, to admit 
allegations. 544 

In return to a mandamus , that the party 
had not taken the facrament within a 


See jfafeu. 

Of a fitter’s baftard daughter punilhable 
in the eccleftaftical court, and no pro- 
hibition. 68 

see airurapfit, ODaroit mm feme, 
JFcauos. 

patter atm ©emitt. 

Trefpafs will not lie for taking his negro. 

146' 

If trover will lie for a negro. 147 

A man gives money to a fervant to buy 
goods, and the fervant buys upon cre- 
dit, the mailer is chargeable. 32 5 

A promiflory note of a fervant will charge 
his matter, if the money came to the 
maftet’s ufe, though he was not intrud- 
ed to give fucli note. ibid. 

Matter indiftabie for a r.ufance done by 
his fervant. 364 

The owner of a cart is liable for damage 

j done by his fervants. 739 

See cumence, ®urOcr. . . 
$g)emo?atmum. 

In what cafes amendable. 324, 683 

j^ecc&antjj* 
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30eteljaitw. 

What co (toms of merchants the law will 
take notice of without pleading them. 

Page 281 

Among joint merchants there is no fur* 
vivorfhip between themfelves, but a re- 
medy againft a third perfon will futvive . 

340 

see of cjccDnnge, tbiiijs of la- 

Wnff. 

^ctreitgcr. see Commitment. 
Q^nisf. 

A miller takes more than cuftamary toll, 
it is extortion. 149 

^tfnomet. see jflamt. 
SgHfylffon. See Ccenfon. 

99001(0. See C(t&e0. 

99onflran0 He b?oft. See ©utlafojp. 

99o?tpffe. 

Covenant for farther affurance, does not 
oblige to releafe the equity of redemp- 
tion. , 3 6 

see limitation of afflon* 

^ucoer. 

The (latute of dabbing, 1 Ja. 1. e. 8. does 
not extend to perfons ptefent aiding and 
abetting. 14I 

The words [not having then firft ftruckj 
in the (latute of dabbing refer to the 
time of the mortal wound given. 142 

Where killing by him who did the firft 
unlawful aft is but manflaughter. 143 

Death occafioned by throwing a (lone over 
a wall to fright people, not murder, ibid. 

■Correcting a fervant with a fword is un- 
lawful, and juft ifies the fervant’s defen- 
ding himfelf. 144 

If killing in the refeue of a man unlawfully 
prefled is murder. ibid. 


The accufative cafe repeated to the verb 
pupugit in an indictment of murder ill. 

P*S‘ 145 

Profunditatis totally through the body, un- . 

certain defeription of a wound. ibid. 
Percuffit et dedit, if uncertain. ibid. 

See appeal 

Mutual P?omlfcs anti cobettant 0 . See 
aaumpet, Cobetumt. 


I3ame anb ©ffoomet. 

M lfnomer of the defendant may be 
pleaded after a full defence, but noc 
after a general appearance and defenfe. 

, 118 

If mifnomer of the defendant can be plead- 
ed by attorney, without a fpecial war- 
rant, by leave of the court. 1 1 8, 509 
Mifnomtrs not contrary to the warrant of 
attorney may be pleaded by attorney. 

ibid. 

Judgment againft a corportion by a wrong 
name is void. 1 19 

The putting in bail is the ad of the bail, 
and does not eftop the defendant from 
pleading a mifnomer. 249 

A grant to a knight by the name of efquire 
is void. '' 303 

A grant to a man by a wrong name may 
be good, ft conjiat de perfona , but the 
demenftratio perfenae mud appear upon 
the face of the grant. 304 

What foundation will fupport a name by 
reputation. 301, 304 

Names .of perfons not chriftencd are fur- 
names only. 305 

Mifnomer of the defendant pleaded by at- 
torney. 509 

Plea of mifnomer by attorney may be re- 
futed, but it is no caufe of demurrer. 

ibid. 

An indi&ment quathed, becaufe naming 
the defendant by two chriftian names. 

. * 562 

See amenbment, Cpipoiatfotus, $&m* 
bamufl* 

32igca, see anti detbant 

* . 
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IHOftabuftfit tenement!*. SceEeitt 
I 3 lfl pji'usf- 

What things a judge of tt'fi prius may 
record. Page 717 

A plea in abatement rnuft be cntred on 
the nft prim roll. 329 

See amcnbmcnr, Dantase*. 

53oaantcr. See Sitclofurc*. 

J3ollc piorcqttf. 

The clerk of the crown cannot enter a 
nolle prof, on an indidlment, without 
leave of the attorney general. 721 

See Eetrajrit. 

>Ton compos See aoftt null baib- 
able. 

eft factum. See CbfOcncc. 
nonfuit. See Coftt, eifotn*. 
nontenure. 

A tenant who comes to the land by adt in 
law, and not by purchal’e, pending the 
writ, may plead nontenure. 229, 476 

netejf. See 'Bills of crcljange, ^a* 
(tee nub feruant, Crobec. 

JOotfcc. 

Muff be fpecially averred of a man’s being 
eleded conftable. y 1 

A provifo in a deed regulating the manner 
of giving notice, the notice mult be 
pleaded according to the provifo # 421 

Cafe does not lie for keeping a fierce dog, 
fcrV. without the defendant’s having 
notice. 608 

Cafe does not lie for mifehief done by an 
ox, atpafture, without notice of 
his mifehievous quality. « ibid. 

See affignment, 'Bacoit ajib jFerae, 
Dittrefis, €rro{. 

Auburn pa$unu see aifumpfit. 


JI3ul t(el tcco*b. See ifaitcc, Jub* 
memo, Eecojbsf. 

Bufance. 

How it lhall be abated. Page 277 

Recovery in a former adlion is a good bar 
to an adtion for eredling the lame nu- 
fance. 370 

Indidlment for a nufance in communi plater 
ill. 608 

Darkening the llreet by a larger houfe is 
not a nufance. 737 

See Certainty, gaffer anb fecbaiit, 
Cluab permittat. 


SDatlj. See 3!uri$bfS(oit. 
Officer. 

A T the will of the King cannot deter- 
mine the will. g! 

Office at will may be forfeited. 52 

An office not grantable by parol, efpecially 
for life. , 59 

Nomination of an officer by parol may be 
good by cullom or llatute. 163, 164 
Office of an alderman may be refigned 
without deed. 563 

Reiignation of an alderman by letter is re- 
vocable, before the place is filled up. 

ibid. 

See Clerfe of tlie pence, Copyfiolb, 
Cffatcsi, <$rant of t&e Eiuff. 

©^binary. 

On a plaint againft him the inteftate’s 
goods cannot be attached. 5 6 

Cannot maintain an adtion in right of an 
inteftate. 

See ©CljOOl*. 


©utlntojy. 

On error to reverfe outlawry for felony, a 
fare facias mull be fued againft all the 
lords mediate and immediate, unlefs the 
9 M attorney 
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attorney general confefs a fuggeftion that 1 
he ha* no lands. . Page 154 1 


collateral cafes, unlefs the a 3 direfts 
it. Page 709 


On a levari facias de exitibus terrae upon If it be neceflary to aver, that a man is not 
an inquilition on a capias utlagatum , within the exceptions of a pardon, ibid. 
cattle of a ftranger levant and couchant Se Jp)eC|«rp, P^COgatiDe, Statute#, 
may be taken and fold. 306 £2I(tlt£f0. 

Alienation before iffiie taken prevents the 

forfeiture on outlawry. 307 IpatKfllttntt. 

Leflec of an outlawed perfon cannot mam* 

tain trcfpafs, but muft be relieved by Where the judicial power is placed. 15 
monflrans de droit. ibid. 1 Order of the houfe of lords, no judgment 


Outlawry not to be fet afide on affidavit 
that the defendant was beyond fr.i. 349 ' 
Proceedings in outlawries in Cbefter by 
33 lien. 8. c. 13. 592 j 


of parliament. ibid. 

Journals of parliament not records, ibid. 
Law of parliament determinable in B. R. 

18 


On a writ of error to reverfe an outlawry, Prorogations ^firft begun in the time ot 
bail may he put in at any time before Edward IV. * 210 

the reverfal. 605 Adjournments and prorogations of parlia- 


See <£CC 0 k CfttW. 


©PCt 


menrs, what ? 

See ptfwiege, statute*. 


j l^atfon. See ewoenee, pjo&fbfrton* 

Of the condition of a recognizance granted ' 

in a term fubfequent to the declaration. j^ilttUfO!!. 

On plea of another adion depending in Jointenants of an advowfon may make par- 
. 1 <• isrsuod tinon to prrfent by turns. 5*6 


the fame court, oyer may be prayed of _ tition to P r f nt b y. turns : 
the record ^47 Coparceners of an advowion may maLe 

snfjiitcmmiciit. payment 


payment* 


_ _ .. To what account a general payment may 

be ‘applied. 287 

©arccuer*. See guoto??, GfCBUKltt, A n ’ an is receiving money, he counts part 

v ISnrtftfm? ot K » ancl P uts 11 ,n a ba S » K bis 

1 * own propeity, and he fhail bear the 


PMUm. 01 anG p u 

own propeitj 

JSarco fcaiso. Sec affloit, Crabetfc. lofs of 

v Pay mer.t after tl 

&«ftOR.‘ bond at comr 

Payment to tb< 

T H E King's power to pardon cannot payment to tl 
be extinguifhed. 2»4 See gfflllTIpfu. 

Ill practice in a phyfician is dilcharged by CJSCSlff. 

a general pardon. 2 1 5 

Solicitation of chafl it y excepted out of an ;| 

aft of pardon under the words, adultery ^ 

and other enormous crimes. 637 ^ *h ^ 

And aft of pardon, though it may be given See vOUCUT*. 
in evidence upon the genetal ilTue, is not 
•to be taken notice oi by the court in 


lofs of it. 230 

Pay mer.t after the day, no difehirge of a 
bond at common law. 383 

Payment to the trealurer of a fociety is 
payment to the fociety. 596 

See sfflimpftt, <£jcccutO|0, Ccubec, 
(Serbia. 

'Peerage. 

Aveilfent of peerage. *4 


perjurp. 




contained in the First Volum e. 


£>crfurp. 

Cannot be committed in a point immate- 
rial to the iffue. Pegt 257 

Perjury, where a man fwears to his belief. 

ibid. 

In perjury upon the ftacute difability is a 
part of chepunifhment ; at common law 
it is a confrquence, and pardonable/ ibid. 
In an ait ion upon the ftatute for perjury 
the plaintiff muft (hew his damage, 
other wife in indiitments, &c. 258 

Perjury in a point cicumftantially marc- 
rial is punifbable. ibid. 

In an information for perjury the filiation 
of a place is not fufikicntly averred, an 
imtendo will not help it. 259 

Perjury committed in a cafe of fpiritual 
conufance is puniftiable in the fpiritual 
court. 451 

If perjury in the fpiritual court is punilh- 
able at common law. ibid. 

PDpficCanjs. 

The college, cr the prefulent, may foe for 
the penalty for praitiftng without li- 
cence. 153, 6so 

JurilUiition of a^-ollege. 466 

A graduate phyficiun of Oxford cannot 
practice in London without licence of 
the college. 472 

See cctta(nti), Commitment, J3ar« 
Don, Eeco?D 0 , Ccatietfc. 

peaDiiig. 

Si adlillam refpondtre debeat,- is an ill con- 
clufion in abatement, but proper to 
the jurifdidlion. ’ 64 

Where in replication to a plea in abate- 
ment the plaintiff may tender an iffue, 
or conclude with an averment, at his 
election. toi 

The conclufion makes the plea and not 
the introduction. 337 

In a replication to a plea in abatement, 
which tenders an iffue, the plaintiff may 
pray his debt andydpmages, and it is 
no difcontinuance-fP 333, 594 
Matter of bar introduced and conclued as 
in abatement is a plea in abatement. 59 3 


If a plea either begins or concludes inba. 

it is a plea in bar. Page 593, 694 
Petit judicium de narrations , if in bar. 593 
A gilt in fatisfaflion of the promifes is a 
good bar in affump/it . 60 

A gift in fatisfadtion is pleaded, the ac- 
ceptance in lutisfa&ion is traverfabk as 
well as the gdt. 61 

Accord, &ftr. is pleadable to indebitatus af- 
JtmJiL. 566 

Matter of fa<ff intermixed with matter of 
law may be pleaded, though it might be 
evidence upon the general iffue. 88 
Matter of law amounting t* 
iflue, not to be pleaded fp 
A matter that admits the ca 
and avoids it, though amot 
general iffue, may be pleat 
it gives colour. 

In caie for a falfe return the 
pleads that the return is ti 
cau fe amounting to the general 
Payment may be pleaded to tndi 
fumpftt , bccaufc it admits there 
caule of a&ion. 

Plea of detainer for falvage in tn 
on general demurrer. 

Onerari non % a bad form in a plea 
that admits there was once a c. 
ail ion. 

Want of giving colour is aided by a 
cation, but not by a general dem^ 

' 5 

A man pleads the general iffue, and it 
not entred *, he may waive it, and pie 
fpecially within four clays, Sunday n 
reckoned 6- 

Payment of part puis dareitt continua ; 
may be pleaded in bar for part, but n 
in abatement. 6< 

Plea puis darrein continuance is a waiver 
the former pica. 69 

Plea puis darrein continuance cannot be re 
ceived contrary to an implied admiflioi 
in the former plea. 266 

If plea puis darrein continuance can be 
pleaded after a demurrer. ibid . 

Departure, what? 30 

Difclofing new matter in the replication, 
to fortify the declaration, is no departure. 

76 

Per- 
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A 'fable of the Principal Matters 


rformancc of an award pleaded general- 
ly, a fpecial performance in the rejoin- 
der is a departure. Page 234 

A man cannot be driven to’take iilue on 
a matter that he confcfles. 263 

Things immaterially alledged are not ad- 
mitted by a riunt dedire . 299 

Admitting of a thing immaterial is no 
eftcppeL ibid . 

Where the plea confcfles the duty, and 
iflbe is joined upon an immaterial point, 
and found for the plaintiff, he fhall 
have judgment. 3^0 

"’tnat tnt extra viam in the fjrue 
Vroceetnot fay aL quam in barra . 

33 1 . • . 9 ‘> 55 * 

On a igning the place of a trelpafs 
baiktion it is neceiTary to lay al. 
ther/tf. 55 1 

See ifence aided by general de- 

282 

rdit letters patent to a ftranger 
Headed without a prefer t in cu- 

296 

tent inrolled in the fame court 
: pleaded without a profert. 299 
<r to a deed may plead non ccncejfU, 
>t non cji fattum. 35*8 

to a deed cannot aver the deli- 
of u before the date. ibid. 

alignment over by afljgnee of a 
. ought to fay peji ajfgnattenm, 
ut that fault may be aided by pleading 
ver, 367 

ere deeds ought to be pleaded accord- 
ig to their operation. 403 

iliion of profert of an acquittance, ill 
1 fubftance. (92 

erm fhould not be pleaded in a bar by 
general pejfejf.cnatus. 707 

cplication of a claufim frtgit to a plea 
• jf the ftacute of limitations, the conti- 
nuances muft be (hewn. 701 

dminiftrator durante minort attate of an 
ExtfiTutor ought to fhew, that the ex- 
ecutor is under the age of feventcen *, 
bu - .the omifllon is aided by pleading 
over. 409 

n pjras and avowries, the commencement 
of particular eftates mull be lhewn. 334 
P/uiuii'e to bring 3 foldier back in ten 
days, piv4 that he died within fix days, 


replication that he did hot die within 
fix days, and good. fyge 312 

Heir or not is not ifluable. 202 

Convidfion of recufancy pleadeJ. 243 

See abatement, SJffmtipfit, abetment, 
aiuncti, TBarpfn ann rale, Ccr* 
rafntp, Con&ftfoms, CoppljofD, 
Deebai, Demurrer, Ctecutoi*, 
Crpofttfon, 3!ntenbment, ju&g* 
mentis, ieafeg, limitation, 
S^ercljnitts, Bn me nnD nu'fno* 
met, icJdtitetiurc, Notice, Jl2ti* 
fancc, ©per,- ^ecoptiue, p’(- 
Diiegc, ftccojap, Rcpleaffet, fte* 
plebln, ©tatutes, Cornet:, 
Cime, Crabcrfc, Ceefpnfss, GJcc. 
ws, », eaitit. . 

pieties. 

Precept in nature of a ftire facias againft 
- the pledges. "'278 

The fiierill' cannot take gage inftead of 
pledges. Hid. 

Bond to tiie Ihcriff upon replevin, to make 
return, l£-c, inflead of pledges, good. 
ibid. 

POO?.. • 

A father is obliged at common law to pro- 
vide for his children. 41 

An appealing parilh is determined to he 
the lail legal ftttlement, they are con- 
ned. * 394 , 42- 

Children under liven years of age may be 
removed with the mother for nurture, 
but ought to be maintained at the 
charge of their own parish. 395 

Sc t vice fot a year under feveral hirings may 
gain a Itttiement. 426 

A parilh is difchaiged of a pauper upon an 
appeal, a shird parilh may Hill lend him 
thither. 5^ 

In an order for removing a poor perfon, 
there is no need to adjudge that he is 
likely to become chargeable. ibid. 
Places extraparochial are not obliged to re- 
receive poor jglfons by the ftatute 

Settlement of a poor child by its birth. 567 
An apprentice signed gaiqsfa fcttlement 
with the fecond matter. •• 683 

A 






